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Section  1. 

Havik^o  explained  the  nature  and  operation  of  Aiianatioii  by 
deeds  entered  into  by  private  persons^  which  derive  J^S"*^"' 
their  effect  from  the  consent  of  the  contracting  parties, 
we  shall  now  proceed  to  treat  of  those  assurances 
which  are  effected  by  matter  of  record ;  that  is,  where 
the  sanction  of  a  court  of  record  is  called  in  to  sub- 
stantiate, preserve,  and  be  a  perpetual  testimony  of 
the  transfer  of  property  from  one  person  to  another. 

Assurances  by  matter  of  record,  are,  i.  Private  acts 
of  Parliament ;  ii.  King*s  grants;  iii.  Fines;  and 
IV.  Common  recoveries. 

2.  Private  acts .  of  Parliament  derive  their  origin  prittu  act. 
from  the  following  circumstances.    It  was  a  common 
practice,-  so  early  as  in  the  reign  of  Edward  I^  for  per- 
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sons  to  present  petitions  to  Parliament  for  relief  in 
private  affairs.  These  were  referred  to  certain  pre- 
lates, earls,  and  barons,  appointed  at  the  meeting 
of  every  Parliament  to  be  receivers  and  triers  of  peti- 
tions ;  who  upon  examination  of  the  contents  of  such 
petitions,  endorsed  upon  them  what  cburse  was  to  be 
pursued  by  the  petitioners  to  obtain  redress. 

3.  In  those  cases  where  the  petitioners  might  have 
relief  by  the  ordinary  course  of  law,  in  the  King^s 
courts,  the  answer  was,  that  the  petitioners  might  sue 
at  common  law ;  and  sometimes  .the  petition  was  re- 
ferred to  the  proper  court  in  which  the  case  was  de- 
terminable. But  when  the  petitioner  could  have  no 
relief,  without  a  new  law  made  by  an  act  of  Parlia- 
ment, either  in  that  particular  case,  or  which  might 
l>y  ^  general  purview  extend  to  it,  the  petition  was 
referred  tp  Parliament;  and  an  award  was  made  upon 
it  by  the  King  and  the  Lords,  or  by  the  Lords  alone 
and  sanctioned  by  tlie  King,  which  had  all  the  effect 
and  force  of  a  statute. 

4.  In  the  first  year  of  King  Henry  IV.  the  Commons . 
indirectly  claimed  a  right  of  concurring  with  the  Lords 
in  the  consideration  of  petitions,  and  of  joining  in  the 
awards  made  upon  them ;  but  the  Archbishop  of  Can- 
teicbury  told  them,  in  the  King's  name*  that  they  \7ere 
only  petitioners,  and  that  all  judgments  appertained 
to  the  King  and  to  the  Lords ;  unless  it  were  in  sta- 
tutes, grants,  subsidies,  or  such  like :  the  which  order 
the  King  would  from  that  time  be  observe^..  It  be- . 
came  however  fully  established  in  the  reign  of  King. 
Richard  III.,  that  no  award  could  be  made  on  a  private 
petition,  without  a  formal  and  complete  act  of  the 
whole  legislature ;  and  therefore  from  this  period  such 
awards  have  been  called  private  acts  of  Parliament, 
and  have  been  distinguished  in  the  statute  book  frbni 
public  ones. 

5.  A  private  act  is  described  by  Lord  Chief  Baron 
Comyns,  to  be  a  statute  which  concerns  only  a  par- . 


case, 
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ticular  speciesi  or  thing,  or  person.     In  39  Eliz.  it  ^^^'^"' 
was  resolved  by  the  Court  of  King's  Bench,  that  the 
statute  21  Hen.  VIII.  c.  13.|  by  which  spiritual  per-  Holland's 
sons  were  abridged  from  having  pluralities  of  livingsj  ^  ^^'  ^^' 
was  a  general  act,  because  it  concerned  the  whole 
spiritualty  in  general.     But  it  was  admitted,  that  the 
statute  18  Eliz.  c.  6.,  concerning  colleges  in  the  two 
universities,  and  the  colleges  of  Eton  and  Winchester, 
was  a  private  act.    It  was  also  observed  that  the  sta-* 
tutes  13  Eliz.  c.  10.  and  18  Eliz.  c*  11.  concerning 
colleges,  deans  and  chapters,  hospitals,  parsoni  vicar, 
or  any  other,  having  any  spiritual  or  ecclesiastical 
living,  were  general  acts ;  and  that  the  statute  1  Eliz* 
concerning  leases  made  by  bishops,  was  a  private  act,  5iup.2.a. 
because  it  concerned  bishops  only,  who  are  but  a 
species  of  the  spiritualty* 

6.  It  is  also  said  in  the  same  case,  that  if  an  act  is  4  Rep.  76.  •. 
special,  which  extends  ad  species,  a  multo  fortiori  it  it 
special  or  particular,  which  extends  ad  individua.   Now 
although  the  matter  be  special,  so  that  under  it  there 

be  no  individual  yet  if  it  is  general  as  to  persons,  it  is  a 
general  act ;  but  if  it  concerns  aliquod  singulare,  seu 
individuum^  although  it  be  general  as  to  persons,  it  will 
be  deemed  a  private  act.  So  although  the  act  as  to 
persons  be  general,  but  the  matter  thereof  concerns 
individua,  or  singular  things,  as  a  particul&r  manor*^ 
house,  &c.,  or  all  the  manors,  houses,  &c.,  in  one  or 
sundxy  particular  towns,  or  in  one  or  divers  particular 
counties,  it  is  a  private  act. 

7.  It  is  further  laid  down  by  the  Court  in  that  case,  idem. 
that  every  act,  although  the  matter  thereof  concerns  in- 
dividua, or  single  things,  yet  if  it  touches  the  King  it  is  a 
public  act ;  for  every  subject  has  an  interest  in  the  King, 

as  the  head  of  the  commonwealth.  And  it  was  resolved  piowd.828. 
in  the  case  of  Willion  v.  Berkely,  that  an  act  which 
was  made  in  35  Hen.  VIII.,  by  which  all  conveyances 
made  by  the  Lady  Catherine  (Henry's  Queen),  or  to 
her,  by  or  to  the  King,  should  be  valid, was  a  public  act. 

B8 
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8.  In  a  public  act  there  may  be  a  private  clause,  as 
in  the  statute  3  Ja.  I.,  the  clause  which  gives  the  be- 
nefices of  recusants  in  particular  counties  to  the  uni- 
versities,  is  a  private  act.    The  statute  23  Hen.  VI. 

Samuel  r.       c.  9.  respecting  bail  bonds,  was  for  a  long  time  con- 
Refb  569.       sidered  as  a  pnvate  act ;  but  in  a  modern  case  it  was 
held  to  be  a  public  one. 

9.  A  private  act  is  not  printed  or  published  among 
the  laws  of  the  sessions.  It  remains  however  enrolled 
among  the  public  records ;  and  in  general  must  be 
specially  set  forth  and  pleaded,  otherwise  no  judge  or 

1  init.  98.  fr.  n.  jury  are  bound  to  take  notice  of  it.  But  it  has  lately 
been  a  practice  to  insert  a  clause  in  acts  of  a  private 
nature,  declaring  that  they  shallbe  deemed  public  acts. 

10.  In  modern  times  a  private  act  of  Parliament 
respecting  real  property,  which  is  usually  called  an 
estate  act,  is  a  conveyance  or  settlement  of  lands  or 
hereditaments,  made  under  the  immediate  sanction  of 
Parliament,  in  cases  where  the  parties  are  not  capable 
of  substantiating  their  agreements  without  the  aid  of 
the  legislature ;  and  where  the  carrying  such  agree- 
ments into  effect  is  evidently  beneficial  to  the  parties. 

SomecatM  11.  It  would  bc  Utterly  impossible  to  enumerate 

Irti^ma^bJ**    the  variety  of  cases  in  which  private  acts  of  Parlia- 
obtaincd.        ment  may  be  obtained.    A  few  of  them  shall  however 
be  mentioned.* 

12»  Where  a  person  is  tenant  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  under  a  will  or  set- 
tlement, and  he  has  either  no  children,  or  his  children 
are  under  age,  if  an  opportunity  offers  of  selling  the 
estate  to  great  advantage,  a  private  act  may  be  ob- 
tained for  vesting  such  settled  estate  in  trustees  in 
fee,  discharged  from  the  uses  of  such  will  or  settle- 
ment, upon  trust  to  sell  the  same,  and  to  lay  out  the 
money  in  the  purchase  of  other  lands,  to  be  settled  to 
the  same  uses. 

'■    ' ■■       I.I       ■      ■■    laiii  i|       -i^.w.     .1.1    ..ii      ■  !■       .i.w   ■    I  I  ■■       I       I       <      . 

*  All,  or  most  of^  the  purposes  for  which  private  acts  have  been  oh* 
tained,  will  be  ascertained  by  ref?r«nce  to  Mr.  Bramweirs  analytical 
table  of  private  statutes. 
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.  13-  Where  a  person,  having  an  estate  in  strict  settle- 
ment, has  an  opportunity  of  making  an  advantageous 
exchange  with  another  person,  or  is  desirous  of  ex- 
changing his  settled  estate  for  another  estate,  whereof 
he  is  seised  in  fee,  a  private  act  may  be  obtained  for 
vesting  the  settled  estate  in  the  person  with  whom 
such  exchange  is  agreed  to  be  made,  or  in  the  tenant 
for  life  himself,  in  fee  simple^  and  limiting  the  estate 
taken  in  exchange  to  the  same  uses  to  which  the 
settled  estate  stood  limited. 

14.  Where  an  estate  limited  in  strict  settlement  is 
charged  with  the  payment  of  a  sum  of  money,  a  pri* 
vate  act  may  be  obtained  for  vesting  the  whole  or  a 
competent  part  thereof,  in  trustees^  in  fee  simple^ 
upon  trust  to  sell  the  same,  and  out  of  the  money 
to  pay  off  the  debts,  and  to  lay  out  the  surplus  in 
the  purchase  of  other  lands,  to  be  settled  to  the  old 
uses. 

15.  Where  a  tenant  for  life  has  no  power  of  making 
leases,  and  it  would  be  advantageous  to  the  estate  if 
it  could  be  let  for  a  long  term  of  years,  a  private  act 
may  be  obtained  for  enabling  the  tenant  for  life  to 
make  long  leases,  under  such  reservations  and  restric* 
tions  as  are  necessary  to  render  such  leases  beneficial 
to  the  estate,  and  to  the  persons  in  remainder  and  re«* 
version. 

16.  Where  a  tenant  for  life  has  expended  his  own 
money  in  making  improvements  beneficial  to  the  in- 
heritance, or  is  desirous  of  making  such  improvements; 
a  private  act  may  be  obtained,  enabling  him  to  charge 
the  estate  with  the  money  so  laid  out,  or  to  be.  laid  out 
on  such  improvements. 

17.  Where  an  estate  is  vested  in  several  persons  as 
coparceners  or  tenants  in  common,  some  of  whom  are 
infants,  lunatics,  or  tenants  for  life;  and  a  fair  and  just 
partition  ia  made  thereof:  a  private  act  may  be  ob- 
tained for  confirming  such  partition,  by  which  the 
infants,  lunatics,  or  remainder-men  will  be  bound ;  and 
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each  person  to  whom  a  share  is  allotted  in  severalty, 
win  acquire  the  legal  estate  therein. 

18.  Where  a  male  inftt^nt  is  desirous  of  marrying, 
with  the  approbation  of  his  parents  or  guardians,  a 
private  act  may  be  obtained  enabling  him  to  make  a 
proper  settlement  on  such  marriage ;  to  be  as  valid  as 
lut.  Pttri.  T.  6.  if  he  was  of  age.  And  there  is  an  act  in  1 4  Bdw.  IV. 
by  which  it  was  ordained  that  Henry  Duke  of  Buck-* 
ingham  should  be  taken,  reputed,  and  adjudged  as 
a  person  of  full  age,  and  that  all  things  by  him  or 
against  him  to  be  done,  should  be  of  such  force  and 
effect,  a$  if  they  were  done  at  his  full  age. 

10.  Where  something  has  been  omitted  in  a  deed, 
which  is  absolutely  necessary  to  carry  it  into  execu- 
tion ;  or  where  there  has  been  a  palpable  and  evident 
mistake;  a  private  act  may  be  obtained  to  supply 
such  omission,  or  to  rectify  such  mistake. 

20.  Where  parishes  or  commons  are  agreed  to  be 
Inclosed,  a  private  aot  is  usually  obtained  for  that  pur- 
pose, called  an  inclosure  aot,  of  which  there  are  a  vast 
number.    By  these  acts,  commissioners  are  appointed 
to  carry  the  intention  of  the  parties  into  exeeution  y 
who  are  directed  to  allot  and  award  to  the  parties  in 
Vide  41  Gm.  3.  severalty,  such  portions  of  land  as  ^re  equivalent  to 
Faner'y.Ba-    their  former  portions  oL  common  fields,  or  to  their 
m  i7k"'  *  rights  of  common.     And  in  a  modem  case  it  was  re- 
solved, by  the  Court  of  King's  Bench,  that  by  the 
general  inclosure  act,  the  legal  title  to  an  allotmait 
was  not  acquired  until  the  execution  and  proclamation 
of  the  commissioners'  award. 
Modeofpims     21.  Whcro  a  private  act  originates  in  the  House  of 
P"^*  •  Peers,  the  mode  of  proceeding  is  thus,— 4L  petiticm  is 

presented  to  the  House  signed  by  all  the  parties  in- 
terested  in  the  act,  stating  the  facts,  and  that  the 
petitioners  can  only  be  relieved,  or  obtain  what  they 
require,  by  means  of  the  power  and  authority  of  the 
legislature;  and  praying  leave  to  bring  in  a  bill  for  the 
purpose.^    This  must  be  presented  by  a  peer,  and  an 
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order  of  the  House*  is  mad^,  referring  the  petition  to 
two  of  the  Judges,  who  are  directed  to  summon  all 
persons  concerned  in  the  bill  before  them,  and  after 
-hearing  them,  and-  perusing  the  draft  of  the  bill/  to  re- 
port to  the  Hou$e  the  state  of  the  case,  and  their 
opinions  thereon,  under  their  hands,  and  to  sign  the 
draft  of  the  bill. 

22  4  ThQ  petition  is  then  carried  to  the  two  Judges 
to  whom  it  is  referred,  together  with  a  draft  of  the 
bill ;  of  which  all  the  recitals  must  be  proved  before 
them,  in  the  same  manner,  and  by  the  same  evidence, 
as  in  a  trial  in  ejectment.  The  Judges  make  their 
report  to  the  House  of  Peers ;  and  if  they  approve  of 
the  draft  of  die  bill,  they  sign  it,  and  certify  that  it  is 
prop^  for  effectuating  the  purposes  intended. 

23.  The  bin  is  then  brought  into  the  House  of  Peers, 
read  twice,  and  committed.  The  same  proofs  must 
be  submitted  to  the  committee  of  hotds,  which  were 
produced  before  the  two  Judges ;  and  aitarwards  the 
chairman  reports  it  to  the  House.  It  is  then  read  a 
third  time,  and  sent  to  the  House  of  Commons,  where 
it  goes  through  the  same  fonns,  and  is  then  sent  batk 
to  the  House  of  Peers  to  receive  the  royal  assent. 

24.  Where  a  private  act  of  Parliament  origifmtet  in 
the  House  of  Commons,  a  petition  is  presented  signed 
by  the  parties  who  are  suitors  for  such  act,  stating  the 
fiicts,  and  praying  leave  to  bring  in  a  bill ;  which  pe- 
tition is  presented  to  the  House  by  a  member*  A  mo- 
tion is  then  made  that  it  be  referred  to  a  committed, 
to  examine  the  allegations  in  the  petition.  The  evi- 
dence must  be  produced  before  this  committee,  and 
when  concluded,  the  chairman  makes  hiareport^  and 
mores  iot  leiave  to  bring  in  a  bill,  pursuant '  to  the 
petilibtu  The  bill  is  then  brought  in,  read  twice,  and 
committed ;  all  the  evidence  is  again  produced  belbite 
the  new  committee,  which  the  chairman  reports  to  the 
House,  and  moves  that  the  bill  be  engrossed*  It  is 
then  read  a  third  time,  andsent  to  the  House  of  Ptiera. 
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There  it  is  twice  read,  and  then  committed.    The 

evidence  is  again  produced  before  the  committee  of 

^the  House  of  Peers ;  the  lord  in  the  chair  reports  the 

.  bill  to  the  House,  it  is  read  a  third  time,  and  then  re-* 

ceii^s  the  royal  assent. 

f>  25.^  The  consent  of  all  parties  in  being,  and  capable 
of  consenting,  who  have  the  remotest  interest  in  the 
property,  affeclted  by  a  private  act,  is  expressly  re- 
2  Comn.  345.  <quired ;  unless  (says  Sir  W*  Blackstone),  such  consent 
appears  \to  bet  perversely,  and  without  any  reason^ 
,withheld>f^-  ,1  oiy^^  .  ;;^.^  ^  ^^• 

>  26.  Where  mfants,Tlunatics,vor^^other  persons  in- 
capable  of  ac^ting  for^themselyes/^are  to  be  bound  by 
a  private  actW  Parliament,  afuirequi^lentmust  be 
given  to  them  in  lieu  of^ what  is  taken:from  them.by 
.the  act;  and  in  general ithe  legislature  ;will^not ^suffer 
the  property  of  persons  of  this  description  to  ;be  alter-- 
ed  by  a  private  act  of  Parliament,  unless  it  clearly 
appear  that  they  will  be  benefited  by  such  alteration* 
27*  A  general  saving  is  now  always  added  to  every 
private  act  of  Parliament  of  the  rights  and  interests  of 
the  Crown,  and  of  all  private  persons ;  except  those 
whose  consent  is  given  or  purchased,  and  of  all  per- 
sons claiming  under  them,  who  are  therein  particu- 
larly enumerated  and  named. 

28#  By  a  number  of  standing  orders  made  at  diffe- 
rent times  by  the  Houses  of  Lords  and  Commons, 
-every  sort  of  precaution  appears  to  have  been  adopted 
by  the  legislature,  to  prevent  the  possibility  of  sur- 
prise or  fraud  in  obtaining  private  acts,  and  particu- 
larly as  to  estate  bills,  which  must  be  referred  to  two 
Judges  to  report  on  the  facts,  and  the  propriety  of  the 
Vide  ■  bill :  but  still  there  have  been  some  cases  in  which 

^^^  *    -great  impc^sition  has  been  practised  on  Parliament  by 

false  evidence. 
Operation  of  a       29.  With  Tcspcct  to  the  Operation  of  a  private  act 
pnfiteact.     .^^  Parliament,  it  is  as  powerful  and  effective,  if  duly 
and  properly  obtained,  in  transferring!  the  legal  estate 
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m  lands  from  one  person  to  another,  and  in  binding 
all  those  who  are  intended  to  be  bound  by  it,  and 
whose  rights  are  not  saved,  as  a  public  one.  But  it 
has  been  always  held  that  a  private  act  does  not  bind 
strangers,  even  before  the  general  practice  of  insert- 
ing a  saving  clause  in  it  was  adopted. 

30.  Thus  in  21  Hen.  VIL  it  was  adjudged,  in  the  8Rep.i36.c. 
case  of  the  Prior  of  Castleacre  and  the  Dean  of  St. 
Stephen's,  that  the  act  1  Hen.  V.  c.  7.,  which  gave 

the  lands  of  priors  aliens  to  the  King,  did  not  extin- 
guish an  annuity  of  the  Prior  of  Castleacre,  which  he 
had  out  of  a  rectory,  parcel  of  a  priory  alien ;  though 
there  was  not  any  saving  in  the  act. 

31.  So  in  a  case  in  8  Jac.,  where  the  question  was,  Raninscni'i 
whether  the  act  22  Edw.  IV.  c.  7.,  which  under  ^p.  135, 
certain  circumstances  authorizes  the  proprietors  of  ^^*^*^^' 
grounds  in  forests,  after  a  felling,  to  inclose  them,  withr 

out  the  King's  licence,  for  seven  years,  to  preserve 
the  springing  wood,  should  be  construed  so  as  to  ex* 
elude  persons  having  right  of  common* 

Upon  this  point  Lord  Coke  reports,  that  the  Judges 
of  the  Court  of  Comftion  Pleas  were  of  opinion  the 
commoners  were  not  bound  by  the  statute,  for  the 
following  reasons : — ^'  It  appears  by  the  preamble  be- 
tween what  persons,  and  for  and  against  what  persons 
this  act  was  made ;  and  the  parties  to  this  great  con- 
tract by  act  of  Parliament,  are  the  subjects  having 
woods,  &c.  within  forests,  chaces,  and  purlieus  of  the 
one  part ;  and  the  King,  and  the  other  owners  of  the 
forests,  chaces,  and  purlieus,  of  the  other  part.  So 
that  the  conunoners  are  not  any  of  the  parties  between 
whom  this  act  was  made  :"^  and  cited  the  case  of  the 
Prior  of  Castleacre. 

32.  In  a  subsequent  case  Lord  Hale  said — **  Every  Lwjr. 
man  is  so  far  party  to  a  private  act  of  Parliament,  as  1  vem.  176. 
not  to  gainsay  it ;  but  not  so  as  to  give  up  his  interest. 

Tis  the  great  question  in  Barrington's  case,  8  Co. 
The  matter"  of  the  act  there  directs  it  to  be  between 
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the  foresters  and  the  proprietors  of  the  soil;  and  there^ 
fore  it  shall  not  extend  to  the  commoners,  to  take 
away  their  common.  Suppose  an  act  says,  whereas 
there  is  a  controversy  concerning  land  between  A.  and 
B.»  'tis  enacted  that  A.  shall  enjoy  it :  this  does  not 
bind  others,  though  there  be  no  saving;  because  it 
was  only  intended  to  end  the  difference  betweea  those 
two," 
Ban  ta  Mittt  33.  It  was  formerly  the  usual  practice,  where  a 
linden  or7r.  tcuaut  in  tail  applied  for  a  private  act  of  Parliamotit 
to  bar  his  estate  tail,  and  convert  it  into  a  fee  simple, 
that  the  persons  in  remainder  and  reversion  should  give 
their  consent  to  the  act«  But  although  such  consent 
be  not  given,  yet  an  estate  tail,  and  ail  the  remainders 
over,  and  also  the  reversion,  may  be  barred  by  a  pri- 
vate act  of  Parliament.  This  point  is  fully  establish- 
ed in  an  opinion  given  by  the  late  Mr.  Booth  on  the 
following  case. 
CasM  aod  opi-  34,  The  Duke  of  Kingston  being  tenant  for  life 
^L2. 400.      under  the  will  of  Evelyn  Duke  of  KJoigston,  with  re- 


to  his  first  and  other  sons  successively  in  tail 
male,  remainder  to  GranvUle  Earl  Grower  in  tail  male, 
with  several  remainders  over,  and  having  no  son, 
agreed  with  Lord  Gower  for  the  purchase  of  his  in- 
terest in  the  estates  thus  devised,  in  consideratioQ  of 
21,000/. ;  and  in  order  to  carry  this  agreement  into 
execution,  the  Duke  and  Lord  Gower,  without  the 
consent  of  any  of  the  persons  in  remainder,  applied 
for  an  act  of  Parliament,  stating  the  preceding  facts, 
and  stating  that  although  Lord  Gower  was  enabled 
by  law,  with  the  concurrence  of  the  duke,  to  bar  the 
remainder  in  taU  vested  in  him,  and  all  the  remainders, 
and  the  reversion  expectant  thereon,  yet  as  ike  pre- 
mises agreed  to  be  purchased  by  the  duke  were  limit- 
ed, after  his  death,  to  his  first  and  other  sons  in  tail 
male,  they  could  not  be  vested  in  him  in  fee  simple, 
without  the  aid  of  an  act  of  Parliament. 
A  private  act  was  accordingly  obtained,  by  which 
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it  was  enacted,  that  the  estates  in  question  should  be 
vested  in  two  persons,  and  their  heirs,  freed  from  the 
uses  declared  in  the  late  duke's  will,  and  should  be 
to  the  use  of  the  then  duke  and  his  heirs ;  and  other 
estates  of  equal  or  greater  value  were  vested  in  two 
persons,  to  the  use  of  the  Duke  of  Kingston  for  life, 
remainder  to  trustees  to  preserve  contingent  remain* 
ders,  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  remainder  to  the  duke  in  fee^  with  a  ge* 
neral  saving  of  the  rights  of  all  persons,  except  the 
duke  and  his  heirs,  and  the  first  and  other  sons  of  his 
body^  and  their  heirs  male,  and  Lord  Gower  and  the 
heirs  male  of  his  body,  and  all  persons  claiming  any 
estate  in  the  premises  under  the  will  of  Evelyn  Duke 
of  Kingston. 

The  Duke  of  Kingston  being  desirous  of  selling  one 
of  the  estates  vested  him  in  in  fee  under  this  act| 
a  doubt  ¥ras  suggested  touching  the  effect  of  the  act» 
with  respect  to  the  persons  claiming  under  the  late 
duke's  will,  in  remainder,  expectant  on  the  determin- 
ation of  the  estate  tail  vested  in  Lord  Gk>wer ;  how  •  ^ 
fax  their  rights  and  interests  were  barred  by  the  act ; 
as  well  in  the  estate  whereof  the  uses  were  discharged 
by  the  act,  as  in  the  estates  settled  by  way  of  equiva- 
lent ;  the  same  being  limited  to  the  duke  in  fee  simple, 
upon  failure  of  issue  male  of  his  own  body,  and  to  the 
uses  limited  in  the  will. 

In  answer  to  this  objection,  Mr.  Booth  gave  an  opi* 
nion^  that  even  supposing  the  rules  and  orders  of  the 
House  of  Peers,  with  respect  to  summoning  all  per* 
sons  concerned  in  interest  to  appear  and  consent, 
were  not  observed,  this  would  not  invalidate  the  act, 
for  either  House  of  Parliament  might  dispense  with 
their  own  orders,  whenever  they  thought  fit ;  but  here 
was  no  grievance,  no  irregularity.  The  rights  of  the 
persons  in  remainder,  after  Lord  (Power's  estate  tai), 
were  of  no  value,  since  by  a  common  recovery  duly 
suffered,  those  rights  could  be  annihilated  in  the  next 
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term ;  as  the  parties  were  obliged  to  go  to  Parliament, 
they  were  advised,  and  rightly  adrised,  that  to  suffer 
four  recoveries  (for  the  lands  lay  in  four  counties) 
would  be  to  go  to  a  needless  expense :  for  that  in  a 
case  where  parliamentary  assistance  was,  on  other 
accounts,  indispensably  necessary,  there  the  Parlia* 
ment  would  so  frame  their  words,  which  were  to  be- 
come a  law,  as  to  have  the  same  force  and  operation, 
and  to  bar  all  rights  that  would  be  barred  by  a  com-* 
mon  recovery,  Frustra  Jit  per  plura  quod  Jieri  potest 
per  paticiora,  was  a  rule  of  equity,  reason,  and  good 
sense. 

35.  The  doctrine  here  laid  down  by  Mr«  Booth  has 
been  fully  confirmed  by  a  modem  case,  in  which  Lord 
Chancellor  Apsley  held  that  a  private  act  of  parliament 
would  bar  an  estate  tail,  and  all  the  remainders  ex- 
pectant thereon,  and  also  the  reversion,  although  the 
rights  of  the  remainder-men  were  not  expected  in  the 
saving. 
Kit^'^Amb  ^^*  Robest  Westby  being  tenant  for  life,  under  a 
697.  settlement  of  an  estate  in  Lancashire,  with  remainder 

in  fee  to  four  persons,  as  heirs  at  law  to  the  settlor ; 
and  being  tenant  in  tail  of  another  estate  in  Yorkshire, 
with  remainders  over,  under  which  the  defendant  John 
Westby  claimed  ;  and  having  occasion  for  money  to 
pay  debts,  and  one  of  the  heirs  at  law  being  an  in&nt, 
4  Geo.  2.  €.29.  a  private  act  was  obtained  in  1731,  on  the  application 
of  Robert  Westby,  and  the  heirs  at  law,  by  which  a 
part  of  the  Lancashire  estate  was  vested  in  trustees, 
to  be  sold  for  payment  of  Robert  Westby *s  debts: 
and  the  Yorkshire  estate  was  vested  in  trustees,  to 
the  use  of  Robert  Westby  for  life,  with  limitations 
over,  as  in  the  settlement ;  with  a  power  for  Robert 
Westby,  in  case  of  failure  of  issue  male  of  his  body, 
to  charge  the  Lancashire  estate  with  a  sum  of  money* 
The  saving  clause  at  the  end  of  the  act  saved  the 
rights  of  all  persons,  except  those  of  Robert  Westby, 
of  the  revfersioners  of  the  Lancashire  estate,  and  of 
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the  heirs  and  issues  of  Thomas  Westby  :  but  no  ex- 
ception of  the  heirs  or  issue  of Westby,  under 

whom  the  defendant  John  Westby  claimed. 

Robert  Westby,  by  deed  in  1732,  executed  his 
power,  and  died  without  issue,  having  devised  the 
money  charged  by  the  execution  of  the  power  to  his 
executors,-  upon  several  trusts. 

Upon  a  bill  filed  by  the  executors  to  have  the  sums 
raised  which  were  charged  by  Robert  Westby,  a 
question  arose,  whether  the  power  given  by  the  act  of 
Parliament,  to  charge  the  Yorkshire  estate,  could  take 
place  against  the  defendant  John  Westby,  who  claimed 

under Westby,  the  person  entitled  in  remainder 

upon  the  death  of  Robert  Westby  without  issue. 
Lord  Apsley  was  clearly  of  opinion,  that  Robert 
Westby  being  tenant  in  tail  of  the  Yorkshire  estate, 
the  right  of  those  in  remainder  was,  and  was  meant 
to  be,  barred  by  the  act ;  and  that  there  was  no  occa- 
sion to  except  their  rights,  as  was  done  in  other  cases 
where  the  act  passes  upon  the  application  of  a  tenant 
for  life ;  for  Robert  Westby  being  tenant  in  tail, 
might  have  barred  the  remainder  by  a  recovery :  and 
therefore  this  case  differed  from  that  of  the  Duke  of  infii,  $  38, 
Somerset,  who  procured  an  act  of  Parliament  for  the 
exchange  of  livings :  he  was  only  tenant  for  life ;  and 
the  right  of  those  in  remainder  not  being  excepted  out 
of  the  saving  clause,  they  were  not  bound  by  the 
act. 

37.  But  where  a  tenant  for  life  enters  into  an  asfree-  Bntiiot  iw- 

.  ,  ^  mainder  after 

ment  to  convey  the  fee  simple,  and  a  private  act  of  an  eiute  for 
Parliament  is  passed  for  establishing  such  agreement, 
in  which  is  a  saving  of  the  rights  of  all  persons,  not 
parties  to  the  act,  it  will  not  affect  the  persons  entitled 
to  the  remainder  expectant  on  the  life  estate. 

38.  Thus,  in  the  case  alluded  to  by  Lord  Apsley  in  PiovoMorEtoii 
Westby  V.  Kieman,  it  appeared  that  Charles  Duke  of  3* wSi.R.483! 
Somerset  having  the  honour  of  Petworth,  was  de- 

sirous  of  acquiring  the  rectory  appendant  to  it,  which 
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belonged  to  Eton  College ;  and  not  having  any  bene^ 
fice  or  advowson  whereby  he  could  tempt  the  College 
to  give  him  the  rectory  of  Petworth  in  exchangei  he 
applied  to  and  prevailed  on  the  Crown  to  give  to  the 
college  the  advowson  of  Worplesdon,  and  the  duke 
in  return  agreed  to  give  to  the  Crown  the  rectory  of 
Overblowes  as  an  equivalent.  Whereupon  it  was 
agreed  that  the  advowson  of  Worplesdon  should  be 
vested  in  Eton  CoUegCi  the  rectory  of  Petworth  in  the 
Duke,  and  the  rectory  of  Overblowes  in  the  Crown^ 
for  ever. 

This  agreement  was  confirmed  by  a  private  act  of 
Parliament  in  4  &  5  Will,  and  Mary,  whereby  it  was 
enacted,  that  the  advowson  of  Overblowes  should  be, 
and  thereby  was  vested  and  settled  in  their  Majesties 
and  their  successors,  in  right  of  their  Crown,  for  ever : 
that  the  advowson  of  Worplesdon  should  be  settled  and 
vested  in  the  provost  and  college  of  Eton,  and  their 
successors,  for  ever ;  and  that  the  advowson  of  Pet- 
worth should  be,  and  was  thereby  vested  in  the  Duke 
and  Duchess  of  Somerset  and  their  heirs,  with  a  saving 
of  the  rights  of  all  persons  (other  than  their  Majesties, 
&c,  the  Duke  and  Duchess  of  Somerset  and  their 
heirs,  and  Eton  College  and  their  successors,)  to  the 
said  advowsons,  or  any  of  them. 

It  was  afterwards  discovered,  that  by  a  settlement 
made  previous  to  this  act,  the  rectory  of  Overblowes 
was  limited  to  the  use  of  the  Duchess  of  Somerset  for 
life,  remainder  to  her  son  Algernon  Earl  of  Hertford 
in  tail  male,  remainder  to  the  issue  female  of  the 
Duchess ;  and  that  Lord  Hertford  having  died  with- 
out issue  male,  the  rectory  vested  in  his  sister  Lady 
Catherine,  who  married  Sir  W.  Wyndham,  and  died 
leaving  Charles,  afterwards  Earl  of  Egremont,  her 
eldest  son,  who  died,  leaving  George  Earl  of  Egremont 
his  eldest  son. 

It  was  admitted  on  both  sides,  that  upon  the  death 
of  the  Duke  of  Somerset,  the  rectory  of  Overblowes 
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vested  m  Lord  Egremont;  because  he  was  within  the 
general  saving  of  the  act. 

39.  Private  acts  are  construed  in  the  same  manner  CoMtmetion  of 
as  conveyances  that  derive  their  effect  from  the  com- 
mon law;  therefore  where  any  doubt  arises  upon  the 
construction  of  a  private  act»  the  Court  will  consider 

what  the  object  and  intention  of  the  parties -was  in 
obtaining  the  act;  and  will,  if  possible,  give  effect  to 
that  intention. 

40.  In  the  case  of  the  provost  of  Eton  v.  the  Bishop  Ame,  §  at. 
of  Winton,  which  has  been  already  stated,  the  Crown 
having  lost  the  advowson  of  Overblowes,  to  which 

Lord  Egremont  became  entitled,  claimed  from  the 
College  of  Eton  the  advowson  of  Worplesdcm,  and 
presented  to  it ;  upon  the  principle  that  the  whole 
transaction  became  void  by  the  defect  of  title  in  the 
Duke  of  Somerset  to  the  advowson  of  Overblowes ; 
whereupon  the  College  of  Eton  brought  a  quare  im-- 
pedit.  It  was  contended  on  the  part  of  the  Crown,, 
that  private  acts  were  to  be  construed  like  deeds ; 
and  that  this  act  should  be  considered  as  an  exchange, 
in  which  there  was  a  mutual  warranty ;  and  that  the 
eviction  of  the  advowson  of  Overblowes,  by  Lord 
Egremont,  gave  the  Crown  a  right  to  be  rest(H*ed  to 
the  advowson  of  Worplesdon.  But  it  was  answered, 
on  the  part  of  the  college  of  Eton,  that  the  act  could 
not  be  considered  as  an  exchange,  because  an  ex- 
change could  only  be  made  between  two  parties:  t!i.32.c6. 
besides,  the  act  could  not  be  construed  to  operate  as 
a  deed  of  exchange,  the  word  exchange  not  being 
once  mentioned  therein :  the  act  made  use  of  no  words 
of  conveyance,  but  vested  the  several  advowsons  in 
the  respective  parties,  under  the  agreement. 
Judgment  for  the  College. 

41.  A  private  act  was  passed  in  the  year  1777  for  Townieyr. 
inclosing  and  dividing  the  common  and  wastelands  2TermR.70]. 
within  the  manor  of  Yealands,  by  which  it  was  enacted, 

that  the  commissioners  should  set.  out,  allot,  and  as- 
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sign  unto  the  lady  of  the  manor,  twenty  statute  acres 
of  the  common  and  waste  grounds,  in  lieu  of,  and  as 
compensation  for,  her  right  and  interest  in  and  to  the 
soil  of  the  residue  of  the  common  ;  and  then  that  the 
commissioners  should  allot  and'  assign  the  residue  of 
the  common  unto,  for,  and  amongst  the  said  lady 
of  the  manor,  for  and  on  account  of  her  messuages^ 
tenements,  lands,  and  hereditaments  within  the  said 
manor,  in  respect  whereof  she  was  entitled  to  right 
of  common,  and  to  the  several  other  persons  having 
light  of  common,  and  to  their  heirs  and  assigns  for 
ever,  according  and  in  proportion  to  their  several  and 
respective  rights,  &c. 

A  subsequent  clause  directed  that  ^'  all  and  every 
the  allotments,  &c.  to  be  made  under  the  act,  should 
be  vested  in  fee  simple  in  the  several  and  respective 
persons,  &c.  to  whom  the  same  should  be  set  out  or 
allotted,  and  their  heirs,  assigns,  and  succes9ors  re* 
spectively  for  ever,  absolutely  freed  and  discharged 
of  and  from  all  customary  tenures,  rents,  fines,  boons, 
and  services  whatsoever ;  and  that  the  several  shares 
or  allotments  to  be  set  out  as  aforesaid,  should  be 
in  lieu  of  and  in  full  compensation  and  satisfaction  for 
all  right  of  common,  and  other  former  property,  pri- 
vilege, right,  &c. ;  and  that  all  rights  of  common,  to- 
gether with  all  former  rights,  interests,  profits,  &c.  in 
and  upon  the  same,  should,  from  and  immediately 
after  that  time,  cease  and  be  for  ever  barred  and  ex- 
tinguished. Provided  always,  and  it  was  further 
enacted,  that  nothing  in  that  act  contained  should 
extend  to  prejudice,  lessen,  or  defeat  the  right,  title, 
or  interest  of  the  said  lady  of  the  said  manor,  her 
heirs  or  assigns,  of,  in,  or  to  the  seigniories  incident 
or  belonging  to  the  said  manor;  but  that  she  and 
they  ahd  every  of  them  should  and  might  at  all  times . 
thereafter  hold  and  enjoy  all  rents,  fines,  services, 
courts,  perquisites  and  profits  of  courts,  goods  and 
chattels  of  fel6nsand  fugitives,  felons  of  themselves 
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and  put  ine.rigerU,  deodands,  waifs^  estrays,  forfeitures, 
and  all  other'^royalties  and  manorial  jurisdictions  what- 
soever, in  and  upon  the  said  common  and  waste 
gprounds  thereby  intended  to  be  inclosed  as  aforesaid, 
to  the  said  manor,  or  the  lord  or  the  lady  thereof,  for 
the  time  being,  incident,  belonging,  or  appertaining ; 
and  tiie  same  in  as  full,  ample,  and  beneficial  a  manner 
to  all  intents  and  purposes,  as  she  or  they  might  or 
could  have^eld  or  enjoyed  the  same,  in  case  the  act 
had  not  been  made." 

Before  the  passing  of  this  act,  the  lady  of  the  manor 
was  entitled  to ,  the  mines  and  minerals  lying  under 
the  soil  of  the  manor,  of  which  they  had  made  several 
leases,  the  last  to  one  Tissington  in  1757,  for  twenty- 
one  years,  under  which  the  mines  were  worked,  and 
continued  to  be  so  till  the  year  1759 ;  but  from  that 
period  the  lessee  discontinued  the. works,  though  the 
lease  was  subsisting.at  the  time  when  the  act  was  made. 

The  question  was,  whether  the  lady  of  the  manor 
was  entitled  to  the  mines,  under  the  clause  of  reserva- 
tion in  the  act,  allotting  the  inclosures  to  the  several 
tenants  of  the  manor. 

It  was  contended  on  behalf  of  the  tenants  of  the 
manor,  that  the  act  barred  the  lady  of  the  manor  from 
claiming  any  future  right  to  the  mines  and  minerals : 
for  by  the  firftt  clause  it  appeared  that  the  commis* 
sioners  were  to  iset  out  twenty  acres  to  the  lady  of  the 
manor,  in  lieu  of  and  as  a  compensation  for  her  right 
and  interest  in  the  soil  of  the  residue  of  the  waste ; 
and,  on  the  other  hand,  that  all  allotments  to  the 
several  tenants  were  to  be  in  fee ;  which  the  act  de- 
clared should  be  a  full  compensation  for  all  rights  of 
common,  and  other  former  property,  privilege,  right, 
title,  interest,  claim,  and  demand  whatsoever.  That 
if  the  act  had  stopped  there,  there  could  have  been  no 
doubt  but  that  the  lady  of  the  manor  would  have  had 
no  right  whatever  to  the  mines  in  the  allotments :  but 
if  the  clause  of  reservation  entitled  her  to  them^  and 

VOL.  V.  c 
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a  right  still  remsaned  iu  her  of  digging  m  those  indo^ 
sures,  without  making  any  allowance  for  tbQ  ii^ury 
sustained  by  the  owner  of  the  soil^  all  the  purposes  of 
the  act  would  be  defeated.  The  latter  clause  only 
jproyided  that  the  lady  of  the  manor  should  suffer  no 
prejudice  as  to  her  right  to  ^l  seigniories  incident  to 
the  mfinors  wd  that  sho  should  stiU  enjoy  all  renta, 
fines^  services/  $^c.  and  other  royalties  and  manorial 
jurisdiction  J  but  there  was  noto^  in  that  dause 
which  had  the  least  reference  to  the  soil  of  the  ijdanor ; 
and  the  particular  enumeration  of  the  things  intended 
:was  decisive  that  mines  ^rere  not  intend^  to  be  re-» 
served,  otherwise  they  would  have  been  meAtioned« 
The  word  seigniories  in  the  former  part  of  the  clause 
was  d^i^ned  and  explained  by  the  words  which  fol- 
lowed^ sxid  could  only  mean  things  of  the  same  nature 
as  those  mentioQed^ 

Qn  the  other  side  it  was,  saidj,  that  this  being  ^ 
private  act^  passed  at  the  re<}uisition  of  the  parties 
concerned,  was  to  be  construed  like  all  other  private 
agreements ;  cQ9sequently  the  Court  would  consid^ 
the  probable  intention  of  the  parties^  to  be  collected 

from  the  situatioD  and  atate  of  their  several  rights,  at 
the  time  Yrhen  the  act  passed*  The  ancestor  of  the 
defendant  (was  tho  lady  of  the  manor,  and  as  such 
she  would  have  been  entitled,  not  only  to  the  nunea 
under  the  wastes,  but  aisQ  under  the  copyhold  inclo- 
sures,.  unless  there  bad  beeji  gome  custom  to  exclude 
her :  the  right  of  these  mines  existed  in  the  lady  of 
the  manorj  separate  from  the  interest  in  the  soil^  as 
appeared  from  the  leases  of  the  mines,  during  the  con- 
tinuance of  the  last  of  which,  the  act  passed.  1%  waa 
admitted  that  the  words  in  the  first  clause  were  large 
enough  to  comprehend  mines^  if  such  had  been  the  in^ 
tention  of  the  parties ;  but  that  <;ould  not  have  been: 
so  intendedi  for  .then  the  subsisting  lease  would  have 
been  affecteds  and  the  yents  thereby  reserved ;  which 

certaittly  could  »Qt  hav§  been  inteuded,  iuasm^uch  aa 
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they  were  reserved  expressly  by  t)xe  wo^d  rents  in  thcf ; 
fiaving  clause^  there  being  no  other  rents  to  which  that} 
word  could  relate;  and  there. being  a resenration of 
the  rents  to  the  lord^  the  right  to  the  mines  them^ 
selves,  out  of  which  the  rent  issued,  would  also  be- 
reserved  to  him.  Besides,  there  were  other  words  in 
the  saving  clause  which  were  sufficiently  compre* 
hensive  to  reserve  the  right  of  digging  for  mines; 
sudi  as  seigniories  and  royalties:  if  therefore  the 
mines  had  been  intended  to  have  been  taken  put  of 
the  lord,  there  should  have  been  excess  words  ioxr 
that  purpose. 

Lord  Kenyon.— *''  I  agree  that  private  apts  of  Par- 
liament are  to  bo  construed  according  to  the  inten*. 
tion  of  the  parties ;  but  then  that  intention  must  be 
collected  fipom  the  words  used  by  the  legislature 
without  doing  violence  to  their  natural  meaning.  TI^, 
defendant's  counsel  has  supposed  that  mines  ^re  a 
distinct  right  from  the  right  to  the  soil ;  but  I  do  not 
think  so,  where  they  are  under  the  soil  of  the  lord  o£ 
the  mtanor.  Jn  cases  of  copyholds,  a  lord  may  have 
a  right  under  the  soil  of  the  copyholder ;  but  where 
the  8<nl  is  in  the  lord,  all  is  resolvable  into  the  own^r- 
ship  of  the  soilj  and  ^  gnnt  of  the  soil  will  pass  every 
thing  under  it.  The  only  word  in  the  saving  clause 
which  ajScurda  any  ground  for  argument,  ii  the  word 
r€99ts;  but  when  we  see. how  that  word  is  used  with 
the  others  in  that  part  of  the  act,  it  cannot  be  taken 
to  include  mines*  At  the  tune  of  passing  this  act  of 
Parliament,  the  mines  under  the  waste  ground  were 
in  the  lady  of  the  manor,  as  part  of  the  demesnes*. 
She  int^ded  to  give  up  several  rights  to  the  tenants^ 
for  which  she  has  reserved  a  satiafSeu^q.  Th^n  how 
do  the  tenants  hold  their  allotm^its  under  the  act  t 
They  could  not  take  as  copyholders,  unless  the  act  of 
Partiament  had  so  directed ;  but  jthey  tah^  their  allot-, 
ments  as  freehold  estates  of  inheritance.  It  is  ex- 
tremely clear,  that  no  new  tenure  can  be  created, 

c  s 


^0  Title  XXXIII.    Private  Act.    §  42. 

unless  by  the  authority  of  Parliament,  since  the  statute 
of  quia  emptores;  nor  can  any  person  reserve  to  him- 
self a  right  of  escheat.  Then  it  was  urged  by  the 
defendant's  counsel,  that  the  act  of  Parliament  could 
not  affisct  the  lease  which  was  in  existence  when  it 
passed.  It  certainly  could  not;  neither  would  it 
have  been  affected,  if  the  lady  had  sold  her  estate  in 
the  manor,  but  the  alienee  would  have  become  the 
landlord,  and  entitled  to  the  beneficial  interest  re- 
served by  the  lease.  So  here  the  lease  will  remain 
valid,  but  the  right  to  the  rent  of  the  mines  will  pass 
to  the  person  in  whose  favour  the  allotment  was  made 
under  the  act.  For  we  cannot  narrow  the  words  of 
this  act;  and  that  transfers  all  the  right  in  the  soil 
to  the  several  tenants.  There  is  no  doubt  but  that 
the  mines  might  have  been  reserved.  If  it  had  been 
so  intended,  it  would  have  been  by  express  words ; 
but  there  is  no  such  reservation  here.  The  word 
rents  is  explained  by  the  other  words  used ;  but  those 
rights  which  are  reserved,  are  mere  badges  of  royalty, 
incorporeal  rights,  and  other  fruits  of  tenure  of  the 
same  sort.''  The  other  Judges  concurred. 
9ft  38*  c.  20.  42.  A  recital  in  a  private  act,  as  to  the  construe- 
lion  of  a  deed  recited  in  such  act,  is  not  binding  on 
the  parties. 

Thus  it  has  been  stated,  that  in  the  Duke  of  Rieh- 
mond's  case,  a  private  act  was  obtained  for  vesting 
the  lands  purchased  with  the  60,000/.  in  the  eldest 
son,  upon  his  securing  the  portions  to  the  younger 
children.  In  this  act  it  was  recited,  that  the  younger 
sons  and  daughters  of  the  late  Duke  of  Richmond 
were,  by  virtue  of  the  said  marriage  articles,  severally 
seised  of  and  entitled  to  the  lands  then  purchased 
with  the  said  60,000/.,  as  tenants  in  common  to  tkem 
and  the  heirs  of  their  respective  bodies,  with  cross 
remainders  of  such  of  their  respective  shares^  in  case 
of  any  of  their  deaths  without  issue,  to  the  survivors 
of  them  in  common  in  tail. 
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Lord  Apsley,  in  his  judgment  on  this  case,  said,  CoiUct.  Jur. 
it  was  mentioned  in  the  recital  of  the  act,  that  the  ^^  ^  ^'^' 
yomiger  children  were  entitled  as  tenants  in  common 
to  estates  tail,  with  cross  remainders,  in  case  of  the 
death  of  one  or  more  of  them.  But  though  this  reci- 
tal was  inserted  in  the  act,  yet  there  was  no  notice 
taken  of  it  in  the  enacting  part,  which  was  quite  silent 
as  to  that  question. 

It  had  been  argued  on  the  part  of  the  plaintiff,  that 
the  duke  was  bound  by  this  recital.  If  it  had  been 
enacted,  that  cross  remainders  were  limited  between 
the  younger  children,  though  founded  upon  a  mis* 
recital,  yet  it  would  have  been  conclusive  against  the 
duke,  and  cross  reniainders  established.  Though, 
generally,  recitals  in  private  acts,  or  in  deeds,  are  not 
binding  to  the  parties ;  nor,  as  this  recital  was,  had  it 
at  all  affected  the  case.  Therefore  the  question  was 
fairly  open  for  the  duke  to  contend  that  there  were  no 
cross  remainders  established. 

But  this  recital,  though  not  conclusive,  would  have 
some  weight ;  for  it  showed  that  the  persons  who  pre- 
pared and  passed  the  act,  looked  upon  the  articles  in 
that  light ;  which  the  Court  would  pay  k  regard  to^ 
though  it  might  not  be  of  opinion  that  such  recitals 
should  constantly  bind. 

43.  With  respect  to  the  general  saving  clause  which  EftcterAe 
is  inserted  in  every  private  act,  difficulties  have  arisen  ••"^  "'^ 
on  the  construction  of  it,  where  it  was  contradictory 
to  the  body  of  the  act. 

Thus  in  the  case  of  Alton  Woods,  it  is  laid  down,  i  Rep.  47. «. 
that  a  saving  in  an  act  of  Parliament,  which  is  repug- 
nant to  the  body  of  the  act,  is  void :  as  in  Ploi^den, 
365.,  where  the  supposed  attainder  of  the  Duke  of 
Norfolk  was,  by  act  of  Parliament,  1  Mary,  declared  to 
be  void  ab  initio,  saving  the  estates  and  leases  made  by 
King  Edward  Y I.,  and  the  saving  was  held  to  be  void ; 
for  where  the  attainder  was  held  to  be  void,  the  saving 
was  against  the  body  of  the  act,  and  therefore  void. 
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44.  Tliis  doctrine  appeanf  to  have  been  supported 
in  modem  times ;  it  being  held^  that  the  general  saving 
clause  in  a  private  act  will  not  control  the  provisions 
contaihed  in  the  body  of  the  act,  but  must  be  so  ex- 
pounded,  as  to  be  rendered  consistent  with  the  body 
Of  the  act,  or  else  be  void. 
22*  ^-  45.  A  private  act  was  obtained  for  the  sale  of  Lord 

2Veiii.ni.  StawelFs  estate,  by  which  it  was  enacted,  that  the 
estate  should  be  vested  in  trustees,  to  be  sold ;  and 
that  the  money  arising  from  the  sale  should  be,  in  the 
ftrst  place,  applied  to  pay  the  mortgagees,  and  after- 
wards the  creditors  by  statutes,  judgments,  and  re- 
cognisances. At  the  close  of  the  act,  there  was  a 
general  saving  of  the  rights  of  all  persons,  except  the 
heir  at  law,  and  others  of  Lord  Stawell^s  family. 

Several  of  the  statutes  and  judgments  were  prior 
to  sbihe  of  the  mortgages,  and  there  being  a  decree 
for  sale  an^  execution  of  the  trust  created  by  the  act, 
a  question  arose  in  the  Court  of  Chiancery,  upon  a 
i^pecial  report,  whether  the  mortgagees  should  be  paid 
in  the  first  place,  or  whether  the  creditors  by  statutes, 
judgments,  and  recognisances,  should  be  let  in  ac« 
cording  to  their  priority,  or  be  postponed  to  the  mort- 
gagees.- 

For  the  creditors  by  statutes,  judgments,  and  re- 
cognisances, it  was  insisted,  that  their  secunties  bound 
TSfc  15,  e.  5.  the  land  as  well  as  the  mortgages.  They  were,  both 
inlaw  and  equity,  to  be  considered  as  having  a  prior 
right  to  the  subsequent  mortgagees.  And  dthough, 
in  the  beginning  of  the  act,  it  was  provided,  that  the 
mortgagees  should  be  paid  in  the  first  place,  yet  there 
was  a  general  saving  of  the  rights  of  all  persons,,  ex- 
cept the  heir  at  law,  and  those  of  Lord  Stawefl's  fa- 
mily ;  and  that  saving  set  the  matter  at  large  again, 
and  restored  them  to  their  priority. 

Lord  Cowperisiud,  the  act  expressly  provided,  that 
the  mortgages  should  be  paid  in  the  first  place ;  and 
the  general  saving  must  not  control  the  express  pro- 
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vision  of  the  act^  but  must  be  so  expounded,  ks  to 
consist  with  the  express  pteferehce  giten  to  the  moft-" 
gagees ;  and  he  must  decree  the  ejtecution  of  the  trust 
accordingly ;  but  seemed  to  admit,  that  by  virtue  of 
the  general  saving  in  the  act,  they  might  make  use  of 
their  incumbrances  as  they  could  at  laW. 

40.  In  the  case  of  Westby  v.  Kieinatt,  Which  has  A««,i3e. 
been  alteady  stated,  the  right  of  the  remainder-man^ 
expectant  on  the  determination  of  the  estate  tail,  wai» 
saved,  not  being  excepted  in  the  general  saving;  aiid 
yet  he  Was  held  i6  be  barred^  tot  otherwise  the  act 
Would  have  been  nugatory* 

47.  Where  the  enacting  part  of  an  act  of  Parliaments 
tot  inclosing  the  wastes  and  commons  of  a  manor,  ex^^ 
pressly  exonerates  certain  lands  from  the  payment  of 
tithes^  the  rectoi^  Will  be  barred  from  claiming  tithiiii 
out  of  those  lands,  though  he  be  Comprehended  ill  thU 
saving  clause  of  the  act. 

48.  By  an  act  of  Parliament  made  in  Id  Oeo«  Illi  uditT. 

White 

ibr  inclosing  and  dividing  certain  nioors,  tioinmohs,  tit  4  owiil  isra 
tracts  of  waste  land  wiUihi  the  pariift  and  matioi*  of 
Lanchestef,  it  Was  ehacted,  diat  the  eoinmissioniiti 
should,  after  setting  out  thhty  acres  to  the  cui^tii  of 
Latley,  and  othef  portions  of  land  for  the  putposei 
therein  mentiorod^  set  out  the  tesidue  of  the  said  laiid 
tintd  and  amongst  (lie  bishop  of  Buthtoi^  Who  Wal 
the  lord  of  the  said  manoi^,  and  the  seveMl  othef  pet^ 
sons  having  tights  of  common  thereon^  accordhig  td 
the  ¥altl«  of  their  respective  estates :  and  that  all  sncft 
lands  as  should  be  allotted  td  any  {Persons  Itt  res{>det 
of  their  respective  lands  and  tenements,  iihould  hi 
held  by  them  in  the  same  manner  as  their  respectivii 
tiiessuages,  &:c.  In  right  of  which  sueh  dbtments  were 
holden  respectively ;  and  subject  to  the  same  speeieft 
tif  tithes  only,  in  tUe  sa6ie  manner,  imd  Id  thesatt^ 
])efsons^  as  they  Were  acduktomed  to  pay; 

It  was  further  declared,  that  the  kaid  cMttmiiBioflttfti 
iBigfettwll  M  ittttth  df  theiiraid  mocM  or  eommdnA  as 
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tj^y, should  think,  fit^  to  raise  money  to  pay  the  ex- 
penses attending  the  obtaining  and  executing  the  act, 
and  the  expense  of  dividing  the  said  moors  and  coni- 
mons,  making  public  highway s,  &c.  &c. 

It  was  further  declared^  that  the  persons  who  should 
become  purchasers  of  the  said  lands  so  to  be  sold,  should 
hold  the  same  discharged  from  the  payment  of  all  man- 
ner of  tithes,  and  other  estates,  rights,  and  duties  what- 
soeyer,  to  any  person  or  persons,  bodies  politic  or  cor- 
porate. 

And  in  the  said  act  were  two^clauses  in  the  words 
following : — "  Saving  always  to  the  King's  most  ex- 
cellent  Majesty,  his  heirs  and  successors,  and  to  all 
and  every  other  person  and  persons,  bodies  politic  or 
cqrporate,  his,  her,  and  their  successors,  executors, 
and  administrators,  (other  than  the  lord  of  the  manor 
pf  Lanchester  aforesaid,  and  all  other  persons  entitled 
to  a  right  of  common  in  or  upon  the  i^aid  moors  or 
;  commons,  his.  her,  or  their  heirs,  successors,  execu- 
tors,  or  administrators  respectively,  and  the  person  or 
persons,  bodies  politic  or  corporate,  his,  her,  and.  their 
heirs,  successors,  executors,  and  administrators,  who 
shall  by  virtue  of  this  act  make  any  claim  afiecting  the 
boundaries  of  the  said  moors  or  conmions,  or  any 
claim  of  any  right  of  conmion  theteon,  which  shall  be 
adjudged  and  determined  against  him,  her,  or  them  as 
aforesaid,)  all  such  right,  title,  and  interest  as  they, 
every,  or  any  of  them  had  or  enjoyed  of,  in,  t6,  or 
out  of  the  said  moors  or  commons  hereby  directed  to 
be  divided  and  inclosed  as  aforesaid ;  or  could,  or 
mijg}it,  or  ought  to  have  had  or  enjoyed,  ib  case  this  act 
had  not  been  made. 

.  ''And  be  it  further  enacted,  that  this  act  shall  be 
deemed  and  taken,  to  be  a  public  act,  and  shall  be 
judicieJly  taken  notice  of  as  such,'  by  all  judges  and 
justices,  and  oUier  persons  whomsoever,  without  spe* 
pially  plieading  the  same."  • 
^ ,  T^e  imprpp^ator'of  the  parish  of  Lanchester,  some 
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years  after  the  passing  of  this  act,  filed  his  bill  in  the 
Court  of  Exchequer  against  certain  occupiers  of  land 
in  the  parish,  stating  that  the  commissioners  under 
this  bill  had  caused  twelve  plots  of  land  to  be  sold,  to 
raise  money  for  defraying  the  expenses  of  the  bill : 
that  the  defendants,  who  were  purchasers  thereof,  im- 
mediately improved  their  lands,  and  converted  them 
into  arable  ground :  that  the  plaintiff,  to  prevent  any 
doubt  which  might  arise  whether  the  said  lands  .were 
to  be  considered  as  barren  land,  and  .as  such  exempt 
from  the  payment  of  tithes  during  seven  years,  had 
not  during  that  time  required  any  tithes  to  be  paid  to 
him:  that  the  defendants  had,  during  the  preceding 
years,  been  the  occupiers  of  the  lands  which  had  been 
so  sold,  and  had  grown  upon  them  great  quantities  of 
wheat,  &c. :  and  requiring  a  discovery  of  the  tithe 
which  had  arisen  during  those  years ;  and  praying  an 
account  of  such'tithes,  and  that  the  defendants  might 
be  decreed  to  pay  the  amount  thereof  to  the  plaintiff. 
.  To  this  bill  the  defendants  demurred ;  for  that  it 
appeared  by  the  bill  that  the  lands  which  were  in  the 
defendants'  occupation  were  freed  and  dischai^edirom 
the  payment  of  dl  mietnner  of  tithes  by  the  said  act. 

In  support  of  the  demurrer  it  was  contended,  i.  That 
the  plaintiff's  right  as  impropriator  was  not  saved  by 
the  saving  clause  in  the  act:  that  it  yras  clear  it  was 
not  saved  by  the  words  of  that  clause,  because  it  saves 
only  lights  of;  in,  to,  or  out  of  the  moors  or  commions; 
and  a  right  to  tithes  was  not  a  right  of,  in,  to,  or  out 
of  land,  but  was  a  right  to  something  collateral  to  the 
land. '  That  tithes  were  an  ecclesiastical  inheritance, 
collateral  to  the  estate  of  the  lands ;  and  of  their  pro- 
per nature  due  only  to  ecclesiastical  persons,  by  the 
ecclesiastical  law. 

n.  That  the  iinproptiator's  right  not  only  was  not 
saved  by  the  savmg  clause,  but  that  it  did  not  appear 
to  be  the  intention  of  the  legislature  to  save  it .;  be- 
cause it  was  highly  reasonable  .that  the  impropriator. 
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who  derived  great  benefit  from  this  act,  by  which  the 
lands  out  of  which  the  tithe«  arode  were  rendered 
much  more  profitable  than  they  were  before^  should 
bear  his  proportion  of  the  expense  Of  the  act.  That 
by  the  liiids  which  were  sold  to  raise  money  for  pay^ 
ing  the  expense  of  this  act  being  exempted  from  tithes, 
the  impropriator  bore  his  just  proportion  of  the  expense, 
but  nothing  more. 

III.  That  if|  however^  the  words  of  the  saving  clause 
did  extend  to  the  impropriator,  and  it  could  be  sup- 
posed that  the  legislature  intended  by  that  clause  to 
save  his  right,  yet  the  clause  was  void,  because  it  was 
repugnant  to  the  body  of  the  act,  which  expressly 
declared  that  the  lands  to  be  sold  should  be  discharged 
from  the  payment  of  tithes.  That  the  decisions  of 
courts  of  justice  with  respect  to  private  acts  of  Parlia* 
ment,  were  exactly  the  same  as  with  respect  to  deeds ; 
and  in  a  grant,  every  exception  which  was  t^pugnant 
to  the  grant  was  void.  That  this  however^  was  a  pub« 
lie  act,  and  every  clause  in  an  act  of  ParUament,  re- 
pugnant  to  the  body  of  the  act,  was  void. 

IV.  That  it  would  be  very  hard  on  the  defendants, 
if  they  were  compelled  to  pay  tithes  for  lands  which 
they  had  purchased,  upon  the  fkith  of  an  act  of  Par- 
liament, declaring  that  they  were  discharged  of  tithes. 

On  the  other  side  it  was  insisted  for  the  plaintiffs^ 
that  this  act  of  Parliament  was  to  be  considered  [as  ii 
public  act,  only  for  the  purpose  of  being  judicially 
taken  notice  of  by  the  Judges,  without  being  specially 
pleaded ;  and  for  no  other  purpose  whatsoever.  That 
acts  of  this  kind,  though  declared,  for  the  special  pur« 
pose  mentioned  in  them,  to  be  public  acts,  were  never 
kept  in  die  parliament  roll,  nor  printed  among  the 
statutes ;  and  did  not  receive  the  royal  assent  in  the 
same  words  by  which  public  acts  receive  it  i  thiit  they 
were  in^  fact  to  be  considered  as  parliamentary  con- 
veyances, and  not  as  public  statutes,  which  concerned 
all  the  King's  subjects*  .    . 
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That  the  saving  clause  was  not  void^  though  it  was 
repugnant  to  the  body  of  the  act;  beofiuse.it  was  of 
the  very  nature  of  a  saving  clause  that  it  should  be 
repugnant  to  the  body  of  the  act ;  the  object  of  it  being 
to  control  every  thing  in  the  act»  as  far  as  it  affected 
the  interests  of  persons  not  parties  to  the  act.  That 
if  saving  clauses  were  not  to  be  so  consideredi  they 
were  useless ;  because  if  the  rights  of  the  parties  were 
not  expressly  disposed  of  by  the  act^  they  would  be 
saved  to  them,  even  though  there  were  no  saving 
clause :  as  if  here  the  act  had  not  declared  that  the 
lands  should  be  discharged  of  tithes,  the  impropriator 
would  have  been  entitled  to  tithes,  though  there  had 
been  no  saving  clause.  A  saving  clause  might  have 
an  operation,  though  not  expressly  repugnant  to  the 
body  of  the  act :  as  if  it  had  been  declared  in  this 
case  that  the  land  should  be  freed  from  all  charges^ 
without  mentioning  tithes ;.  and  then  there  had  been  a 
clause,  saving  the  right  of  the  impropriator*  That  the 
cases  of  grants  were  totally  unlike  the  present ;  for 
the  reason  why  an  exception  contrary  to  ihe  words  of 
tiie  grant  was  void,  was,  because  the  words  of  the  grant 
were  to  be  taken  most  strongly  against  the  grantor. 

Lord  Ch.  Baron. — "  Without  going  into  an  elaborate 
argument  in  this  case,  it  is  sufficient  to  say  that  it  falls 
within  all  the  principles  of  a  contradiction  betwera  a 
saving  and  an  enacting  clause  in  an  act  of  Parliament; 
and  that  the  case  is  exactly  the  same  as  that  of  the 
Duke  of  Norfolk,  as  Alton  Woods*  case,  and  the  case  AiMt,(43. 
in  Vernon.  The  legislature  takes  it  upon  itself  to . 
alter  entirely  the  mode  of  tithing  all  the  lands  which 
are  to  be  the  subject  of  the  inclosure ;  it  is  impossible 
to  say  that  the  rector  is  entitled  to  his  tithes  of  the 
land  in  question,  without  saying  that  he  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  act^ 
which  the  legislature  never  could  intend.  This  case 
is,  in  point  of  principle,  precisely  the  same  as  the  case 
in  Vernon.    In  private  acts,  in  general,  the  legislature 
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does  nothing  more  than  enable  persons  to  enter  into  a 
contract,  who  could  not  otherwise  enter  into  it ;  and 
'  the  persons  who  are  parties  to  the  act,  are  expressly 
named  in  it;  but  here  the  legislature  does  a  great  deal 
more,  it  takes  on  itself  to  act  on  the  land  itself,  to 
declare  that  it  shall  be  discharged  of  tithes ;  accord- 
ingly, therefore,  to  the  principles  of  the  decided  cases, 
and  indieed  of  common  sense,  we  think  that  the  rector 
cannot  claim  his  tithes,  against  the  express  words  of 
the  act  of  Parliament ;  and  that  the  demurrer  must  be 
allowed." 

Mi; be  relieved  49.  A  private  act  of  Parliament  appears  to  have 
been  formerly  considered  as  an  assurance  of  so  high  a 
^ature,  that  although  it  was  obtained  by  fraud,  yet  it 
could  not  be  relieved  against  by  any  of  the  courts  of 
law  or  equity,  but  only  by  the  power  that  made  it, 
that  is,  by  Parliament.    Mr.  Booth,  in  the  opinion 

Ante,  §  34.  which  has  been  mentioned,  lays  it  down  that  inferior 
jurisdictioQs  are  as  much  bound  to  submit  to  a  private 
act  of  Parliament,  as  the  meanest  subject;  provided 
the  record  be  right.  They  may  expound  or  explain^ 
keeping  to  the  intention  of  the  makers,  but  not  ques* 
tion  or  impeach  what  the  legislature  has  thought  fit  to 
enact,  as  an  act  of  Parliament.  If  there  be  any  griev* 
ahce  or  irregularity,  that  must  and  can  be  remedied  or 
rectified  only  by  another  act  of  Parliament. 

2  Coiiiin.34&  60.  Sir  W.  Blackstone  has  however  said,  that  a  pri- 
vate act  of  Parliament  has  been  relieved  against,  when 
obtained  upon  fraudulent  suggestions ;  and  ,has  cited 
,  two  cases  in  support  of  this  assertion.  The  first  is 
Richardson  v.  Hamilton,  in  which  the  Court  of  Chan- 
cery set  aside  an  act  of  the  House  of  Assembly  of 
Pennsylvania.  It  may  be  seen  in  the  Book  of  Decrees 
for  the  year  1732,  page  344,  at  the  Report  Office  of 
the  Court  of  Chancery.  The  second  is  a  case  deter- 
mined by  the  House  of  Lords,  on  an  appeal  firom  the 
Court  of  Sessions  in  Scotland,  which  shall  be  here 
stated  from  the  printed  cases. 
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51.  Sir  James  M'Kenzie  being  tenant  in  tail  of  an  M^Kentier. 
estate  in  Scotland  called  Roystoun,  with  the  concur-  Ptoc.  1754.  * 
rence  of  his  only  son  George,  and  of  his  nephew  Sir 
George  M 'Kenzie,  the  two  first  remainder-men,  ob- 
tained a  private  act  to  sell  the  estate  for  payment  of 
certain  debts,  which  were  stated  in  the  act  to  amount 
to  51,350  merks  Scots,  or  2,852/.  15^.6^.;  and  the 
act  expressly  directed  that  the  trustees  should,  out  of 
the  money  arising  from  the  sale  of  the  estate,  pay  off 
the  said  sum  of  51,350  merks  Scots,  and  lay  out  the 
residue  of  the  money  in  the  purchase  of  other  lands, 
to  be  entailed  as  the  former  ones. 

$ir  James  M'Kenzie  sold  the  estate,  and  prevailed 
on  his  son  and  nephew  to  consent  that  the  whole  pur- 
chase money  should  be  paid  to  him  without  account, 
in  consideration  of  his  laying  out  1000/.  thereof  to  the 
uses  of  the  entail ;  and  an  agreement  dated  the  '17th 
August,  1739,  was  entered  into  for  that  purpose. 

It  was  afterwards  discovered  that  there  were  two 
debts  included  in  the  sum  stated  in  the  act  of  Parlia- 
ment, and  in  the  agreement  bf  the  17th' August,  as 
charges  on  the  estate  tail,  which  were  in  fact  ficti-' 
tious  and  fraudulent :  in  consequence  of  which  Sir 
George  M'Kenzie,  who  became  entitled  to  an  estate 
tail  in  the  listnds  purchased,  by  ^e  death  of  Sir  James 
M'Kenzie,  and  his  son  George,  brought  an  action  in 
the  Court  of  Sessions  against  the  representatives  of  Sir 
James,  and  the  trustees  of  the  act  of  Parliament,  for 
an  application  of  the  residue  of  the  purchase  money, 
after  payment  of  the  just,  true,  and  lawful  debts,  really 
affecting  the  entail,  and  for  an  account  of  what  pay- 
ments had  been  made. 

It  was  objected  that  Sir  George  was,  by  the  agree* 
ment  of  the  17th  August,  barred  from  calling  for  such 
an  account. 

The  Lord  Ordinary,  by  an  interlocutor,  found  that 
"  Sir  George  was  not  barred  by  the  agreement 'from 
objecting  to  the  debts,  or  from  proving  the  same  to 
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be  fictitious^  and  not  real  debts  affecting  the  estate  of 
Roystoun,  at  the  time  of  the  sale ;"  and  granted  war* 
rants  for  letters  of  incident  diligence,  for  recoveringr 
the  grounds  and  instructions  of  tiie  said  debts. 

The  representatives  of  Sir  James  M^Kenzie  pleads 
that  the  act  of  Parliament,  by  reciting  these  debts  as 
subsisting,  and  as  charges  upon  the  entailed  estate^ 
established  them  as  such,  was  final  and  excluded  all 
examination  on  that  head* 

To  this  it  was  answered,  that  as  to  the  purchaser  of 
the  estate,  and  all  claiming  under  him,  the  act  waa 
final  and  conclusive ;  but  vnth  respect  to  the  debts* 
it  left  them  as  they  weret.  That  ihe  act  supposed 
them  really  and  bond^fide  due  to  third  pwacms,  who 
would  therefore  have  right  to  the  purchase  money ; 
but  if  paid,  never  meant  them  to  be  paid  a  second 
time;  nor  Sir  James  M*Kenzie,  under  a  pretence 
thereof,  to  appropriate  to  himself  the  money  for  dis* 
charge  of  debts,  which  were  either  fictitious,  or  could 
not  firom  their  nature  affect  the  entaiL  And  that 
whether  he  had  or  had  not  done  so,  was  a  question  no-* 
wise  affected  by  the  act. 

The  interlocutor  of  the  Lord  Ordinary  waa  reversed 
by  the  Court  of  Sessions. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended that  tlie  recital  of  the  debts  in  the  act  was  all 
the  information  and  suggestion  of  the  parties.  The 
enacting  part,  so  far  as  it  directed  the  disdiarge  of 
those  incumbrances  out  of  the  purchase  money,  only 
pursued  the  recital ;  which,  if  ill  founded,  from  th^ 
misinfonnaticm  of  the  parties,  was  not  conclusive ;  utA 
though  the  appellant,  by  having  given  his  consent  ta 
the  act,  might  be  thought  concluded;  yet  bttng  drawn 
into  such  contract  by  Sir  James  M^Kenzie's  tsisrepre* 
sentation  of  the  true  state  of  the  debts,  who  misled  both 
the  reiOftinderHDi^M  and  tibe  legislature ;  he  had  aright, 
as  against  Sir  James's  representative,  to  inquire  inta 
tbe  naUty  of  th&  delrt8»  and  appUcatkm  of  the  pur- 
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chase  money.  Nor  could  a  consent,  thus  fraudulently 
obtained,  any  more  stand  in  the  way  of  the  relief  he 
sought,  than  it  would  in  case  of  an  ordinary  trans- 
action. 

On  the  other  side  it  was  insisted  that  the  debts  ^d 
incumbrances  specified  in  the  act  of  Parliament  must 
be  taken  as  they  were  recited  between  the  parties  to 
the  act ;  for  though  a  saving  clause  was  inserted  for 
the  rights  of  those  who  were  not  parties,  yet  it  was  a 
binding  law  to  those  who  were.  The  a^t  directed  the 
money  arising  by  the  sale  of  the  landa  and  barony  of 
Roystoun  to  be  applied  in  payment  of  the  debts,  the 
amount  of  which  wa3  particularly  stated;  and  the 
surplus  only  was  to  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  in  the  order  and  course  of  succes- 
sion provided  by  the  entail. 

The  House  of  Lords  ordered,  that  the  interlocutor 
complained  of  in  the  s^peal  diould  be  reversed ;  and 
that  the  interlocutor  of  the  Lwd  Ordinary  should  be 
affinned ;  and  ordered  that  the  Court  of  Sessions 
should  proceed  thereupon  according  to  justice  and  the 
Tulest  of  that  court. 

62,  The  doctrine  laid  down  by  Sir  W«  Blackstone 
has  been  confirmed  by  the  following  modem  case# 

63.  Simon  Biddulph  by  his  wUl,  made  in  173Q»  de-  mduipii  r.  * 
vised  his  real  estatesj,  which  he  had  charged  with  the  oo^l^kiSrA. 
payment  of  several  suma  of  money,  to  trustees,  upon  ^'^-  ^  ^' 
trust  to  raise  and  pay  all  auch  debts  as  he  should  owe 

at  the  time  of  his  decease,  or  so  much  thereof  as  his 
personal  estate  should  not  extend  to  pay;  and  to 
settle  and  asaore  the  residue  to  his  grandson  Theo- 
philua  Biddulph  for  life,  without  impeachment  of 
waste,  remainder  to  his  first  and  other  sons  auccea- 
sively  in  tail,  with  several  remainders  over. 

Simon  Biddulph  died  in  1736,  leaving  the  said  Theo- 
philus  Biddulph  his  heir  at  law ;  who  entered  into 
possession,  under  the  will  of  Simon  Biddulph,  of  all 
the  estatea  whereof  he  died  seised  i  and  upon  the 
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death  of  Sir  Theophilus  Biddulph  of  Lapl6y»  in  1743, 
he  became  a  baronet,  and  entered  into  possession  of 
other  estates,  whereof  Simon  Biddulph  had  the  rever- 
sion, expectant  on  the  death  of  Sir  T.  Biddulph  of 
Lapley,  which  were  of  considerable  value,  and  charged 
with  the  payment  of  several  sums  of  money :  but  the 
rents  thereof  were  sufficient  to  keep  down  the  interest 
of  the  incumbrances  affecting  the  same. 

By  a  private  act  of  Parliament  passed  in  27  Geo.  II. 
intituled,  *'  An  Act  for  the  sale  of  the  settled  estates  of 
Sir  Theophilus  Biddulph,  baronet,  in  the  county  of  Staf- 
ford, &c.  for  raising  money  to  discharge  incumbrances 
afiecting  the  same :  and  for  laying  out  the  surplus  in 
the  purchase  of  other  lands,  to  be  settled  to  the  uses 
therein  mentioned ;"  after  reciting  the  several  incum- 
brances on  the  said  estates,  and  that  the  said  Sii*  T. 
Biddulph  had,  out  of  his  own  money,  raised  and  paid 
off  2,819/.  4^.  or  thereabouts,  being  the  deficiency  of 
the  personal  estate  of  Simon  Biddulph,  in  'die  dis* 
charge  of  the  remainder  of  his  debts,  which  ranained 
due  to  the  said, Sir  T.  Biddulph,  and  chai^d  on  the 
settled  estates,  with  a  considerable  arrear  of  interest ; 
and  reciting  that  it  would  be  for  the  benefit  and  ad^ 
vantage  of  Sir  T.  Biddulph,  and  of  all  the  penons 
claiming  under  the  Mrill  of  Simon  Biddulph,  if  the  in- 
cumbrances affecting  the  settled  estates,  which  carried 
a  high  interest,  were  paid  off  and  discharged,  which 
could  only  be  done  by  sale  of  part  of  the  settled 
estates ;  and  therefore  the  said  Sir  T.  Biddulph  and 
all  persons  claiming  under  the  will  of  the  said  Simon^ 
were  desirous  snd  had  agreed  that  certain  parts  of  iiie 
estate  should  be  sold  for  that  purpose,  freed  and  dis- 
charged froni  the  said  incumbrances ;  and  that  the 
surpli^s  of  the  money,  after  paymait  of  the  incum- 
brances, should  be  laid  out  in  the  purchase  of  other 
lands,  more  contiguous  to  the  estate,  to  be  settled  to 
the  uses  of  the  will  of  Simon  Biddulph.  It  was  there- 
fore enacted,  that  the  said  estates  should  be  vested  in 
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tnistees,  their  heirs  and  assigns,  free  from  the  trusts 
therein  mentioned,  in  trust,  with  the  consent  of  Sir  T. 
Biddiilph,  to  sell  the  same,  and  to  apply  the  money  in 
payment  of  the  incumbra:nces>  and  all  interest  which  should 
be  then  due  and  owing  fer  the  same  ;  and  also  in  payment 
of  the  said  sum  of  2&19/.  4^.  due  to  Sir  T.  Biddulph,  to- 
gether with  alt  interest  that  should  have  accrued  due  for  the 
mime  to  the  time  of  the  payment  thereof;  and  to  lay  out  the 
remainder  of  the  money  in  the  purchase  of  lands,  to  be 
settled  to  the  uses  of  Simon  Biddulph's  will. 

The  trustees  who  were  named  in  the  act  of  Parlia- 
ment did  not  act,  and  new  trustees  were  appointed. 
Sir  T.  Biddulph  himself  sold  the  estates,  and  paid  off 
the  incumbrances,  and  also  paid  or  took  credit  to  him- 
self for  what  was  due  on  account  of  interest;  and  laid 
out  the  residue  in  the  purchase  of  lands,  which  he 
settled  to  the  old  uses. 

Theophilus  Biddulph,  the  eldest  son  of  Sir  T.  Bid- 
dulph^  filed  his  bill  in  Chancery  against  his  father,  and 
the  tmatees,  stating  the  above  facts,  and  that  there  re- 
mained a  balance  in  the  hands  of  the  trustees  of  7207/., 
which  had  not  been  invested  in  the  purchase  of  lands, 
according  to  the  directions  in  the  act ;  and  the  plaintiff 
being  entitled  to  an  estate  tail,  expectant  on  the  estate 
for  life  of  his  father,  in  the  land  to  be  purchased,  he 
prayed  that  the  said  sum  of  7207/.  might  be  laid  out 
in  die  purchase  of  lands,  to  be  settled  to  the  old  uses. 

Sir  T.  Biddulph  by  his  answer  admitted  that  he, 
acting  for  the  trustees  in  the  act,  did,  out  of  the  money 
arising  from  the  sale  of  the  estates  which  were  sold 
under  the  act,  pay  and  apply  not  only  so  much  as  was 
necessary  to  discharge  the  incumbrances  affecting  the 
estates,  but  also  all  such  interest  as  was  due  and  owing 
on  the  said  incumbrances  at  the  respective  times  when 
tkm  'mme  were  paid  off;  namely,  as  well  such  in- 
tereA  as  was  due  and  owing  on  the  said  incumbrances 
at  the  time  when  the  defendant  came  into  possession 
of  the  estates,  as  what  afterwards  accrued ;  the  same 

VOL.   V.  D 
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being  directed  by  the  act.  And  submitted  that  sucli> 
payments  of  interest  were  respectively  made,  as  being 
directed  by  the  act ;  and  that  there  being  such  direc- 
tions in  the  act  for  payment  of  all  interest,  the  de- 
fendant, as  tenant  for  life,  was  not  bound  to  keep 
down  the  interest  of  the  incumbrances,  from  the  time 
he  came  into  possession  of  the  estates ;  and  that  the 
act  of  Parliament  was  *npt  a  fraud  upon  the  plaintiff 
and  the  persons  interested  in  the  est^^tes ;  and  that  the 
defendant  ought  not  to  make  a  compensation  for  such 
intfirest,  as  required  by  the  plaintiff's  bill.  But  ad- 
mitted that  the  rents  and  profits  of  the  estates  which 
were  charged  with  the  said  incumbrances  were  more 
than  sufficient  to  answer  the  interest  of  the  incum- 
brances ;  and  said  he  did  not,  in  suing  for  and  obt^ing 
the  act  of  Parliament,  intend  any  fraud  on  any  of  the 
persons  who  were  to  become  interested  in  the  said 
estates  after  him ;  and  said  that  the  interest  which  ac- 
crued, after  he  came  into  possession  of  the  said  estates, 
amounted  to  7207/. ;  and  stated  the  sums  of  money  paid 
and  laid  out  in  lands ;  and  said  there  did  not  remain 
any  money  to  be  invested  in  land,  aU  the  money  having 
been  fully  and  properly  applied,  pursuant  to  the  direc- 
tions of  the  act ;  and  submitted  that  he  was  not  compell^ 
able  to  make  any  compensation  for  such  trust  monies. 
Upon  hearing  counsel,  and  it  being  admitted  that 
the  said  sum  of  7207/.  was  received  by  the  said  Sir 
T.  Biddulph  for  rents  and  profits  of  the  estates  in 
question,  of  which  he  was  tenant  for  Hfe,  and  whicbt 
ought  to  have  been  applied  in  keeping  down  the  in-  - 
terest  of  the  incumbrances  affecting  the  said  estates ; 
and  it  being  admitted,  that  all  the  expenses  of  the  act, 
and  all  the  expenses  anterior  to  the  money  being  laid 
out  in  land,  had  been  paid ;  it  was  ord^^ed  and  de- 
creed, that  the  defendant,  SirT.  Biddulph,  should  p^y 
the  sum  of  7207/.  into  the  bank,  in  the  name  o£  the  ac- 
countant-general, in  trust,  in  the  cauae^  to:be  laid  out  in 
the  purchase  of  lands  agreeable  to  the  act  of  Parliament. 
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Section  L 

The  Meoifd  kiild  of  asi^urance  t^y  matter  erf  i^dcrd,  is  Niture  o^ 

a  gralit  frofii  ttie  King  id  n  subject ;  for  it  is  a  rtrle  of 

tl^  cmnnioB  law,  that  t&e  King  can  only  give  by  Bm.Ab.ric 

matter  of  KCbkl:  tfterefore  the  King*s  grants  are  con-  ^"^^^-^^^ 

tained  in  charters,  or  letters  patent  under  the  great 

seiJ,  indiich  are  usosdiy  directed'  or  addressed  to  all  the 

King*»  subjects; 

1.  Lord  Coke  says,  that  where  the  King^s  grants  con-  2  int. ;». 
eluded  with  the  Words  hiis  testibus,  they  were  called 
ckgrtx,  er  charters ;  and  where  they  conclnded  with 
the  ymr4&  ttsteme  ips&,  they  were  called  letters  patent, 
being  so  Aamed  in  the  clause-^/n  ctgus  ret  testimonium 
hss  Hteras  nostras Jkrifecinms  patentes. 

3«  The  Kmg*s  letters  patent  under  the  great  seal 
of  England  need  no  delivery ;  nor  his  grants  under 
the  great  seal  of  the  duchy  of  Lancaster  ;  fbr  t&ey  are 
siftciendy^  aUCheirticated  and  completed  by  the  an- 
neiing  of  tte  itespective  seals  to  them. 

4.  There  nte  a>  variety  of  offices,  communicating  in  2  comm.  346. 
a  regidar  subordination  with  one  another,  through 
whMb  aR  the  King's  grants<  must  pass,  and  be  tran- 
scribed and  enrblfed,  in  order  that  they  may  be  nar- 
rowly inspeeted'  by  his  officers,  who  will'  inform  him 
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if  any  thing  contained  therein  be  improper,  or  unlaw- 
ful  to  be  granted. 

5.  By  the  statute  13  Eliz.  c.  6.,  it  is  enacted  that  an 
exemplification  of  the  enrolment  of  any  letters  patent, 
granted  from  the  4Qi  Feb.  27  Hen.  VIII.  or  thereafter 
to  be  granted,  shall  be  of  as  good  force,  to  be  shown 

p^t*s  cite,  and  pleaded  in  behalf  of  the  patentees,  their  heirs  and 
assigns,  and  every  other  person  having  any  estates  from 

Stat.  10.  Ann.  them,  as  if  the  letters  patent  themselves  were  pro- 

C*    lis*  m      '   *  m    . 

duced. 

is.  It  will  only  be  necessary  here  to  treat  of  those 
grants  by  which  the  Grown  gives  something  that  falls 
within  the  description  of  real  property,  such  as  fran- 

Tit.  26.  chises,  offices,  and  lands ;  dignities  having  been  already 
treated  of. 

Grtttuoffnin.      7.    It  has  becu  stated  in  a  former  title,  that  all 

Tit!^7.  franchises  in  the  hands  of  private  persons  are  derived 
from  grants  of  the  Crown :  but  that  ancient  grants  of 
franchises  are  not  sufficient  without  an  allowance  of 
them  before  justices  in  eyre. 

8.  The  Crown  may  still  grant  fairs,  markets^  parks, 
warrens,.  &c.,  though  I  apprehend  that  bo  grvits  of 
.  parks,  warrens,  or  free  chase,  have  been  made  for  the 
lasi  two  centuries.  ^ 

Of  officM.  ,  9.  There  are  a  variety  of  offices  held  immediately 
under  the  Crown,  which  can  only  be  *  grants  by 

Tit.  25.  letters  patent.  And  it  has  been  stated  in  a  former 
title,  that  each  of  these  offices  must  be  granted  with 
all  its  ancient  rights  and  privileges,  and  every  thing 
incident  to  it. 

Of  Crown  10.   It  IS  som^what  doubtful  whether  our  Kings 

Banker's  cue,  wcrc  formerly  enabled  to  alien  the  Crown  lands;  for 
although  the  Conqueror  and  his  sons  granted  away 
great  estates  to  their  followers,  yet  these  were  in  ge* 
neral  forfeitures  that  had  accrued  to  the  Crown.  In 
process  of  time,  however,  our  Kings  certainly  exer* 
eised  the  right  of  granting  the  Crown  lands  at  their 
pleasure.    But  the  exercise  of  this  prerogative  haying 
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ri*fe  XXXIV.     Kings  Grant.    ^11.  37 

greatly  impoverished  the\Crown,*  it  has-been  restrained 
by  l^everal  modem  laws. 

11.  By  the  statute  1  Anne,  stat.  1.  c.  7.  §  5.  it  is 
enacted,  "That  all  and  every  grant,  lease,  or  other 
assurance  which,  from  and  after  the  25th  March  1702, 
shall  be  made  or  granted  by  her  Majesty,  her  heirs  or 
successors.  Kings  or  Queens  of  this  realm,  under  the 
great  seal  of  England,  exchequer  seals,  seals  of  the 
duchy  and  county  palatine  of  Lancaster,  or  any  of 
them,  or  by  copy  of  court-roll,  or  otherwise  how- 
soever, of  any  manors,  messuages,  lands,  tenements, 
rents,  tithes,  woods,  or  other  hereditaments,  (advow- 
sons  of  churches  and  vicarages  only  excepted,)  within 
the  kingdom  of  England,  dominion  .of  Wales,  or  tovni 
of  Berwick-upon-Tweed,  or  any  of  them,  or  any  part 
thereof,  then  belonging  or  thneafter  to  belong  to  her 
Majesty,  her  heirs  or  successors,  or  to  any  other  per- 
son or  persons  in  trust  for  her  Majesty,  her  heirs  or 
successors,  in  possession,  reversion,  remainder,  use,  or 
expectancy,  whether  the  same  were  or  should  be  in 
right  of  the  Crown  of  England,  or  as  part  of  the  prin- 
cipality of  Wales,  or  of  the  duchy  or  county  palatine 
of  Lancaster,  or  otherwise  howsoever,  to  any  person 
or  persons,   body  politic  or  corporate   whatsoever, 
whi^^y  any  estate  or  interest  whatsoever,  in  law  or 
equity,  shall  or  may  pass  from  her  Majesty,  her  heirs 
or  successors,  shall  be  utterly  void  and  of  none  effect; 
unless  such  grant,  lease,  or  assurance  be  made  for 
some  term  or  estate  not  exceeding  thirty-one  years,  or 
three  lives,  or  for  some  term  of  years  determinable 
upon  one,  two,  or  three  lives ;  and  unless  such  grant, 
lease,  or  assurance  respectively  be  made  to  commence 
from  the  date  or  making  thereof;  and  if  such  grant, 
lease,  or  assurance  be  made  to  take  effect  in  reversion 
or  expectancy,  that  then  the  same,  together  with  the 
estate  or  estates  in  possession,  of  and  in  the  premises 
therein  contained,  do  not  exceed  three  lives^  or  the 
tenn  of  thirty-one  years  in  the  whole,  and  unless. such 
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grant,  &c.  be  so  maule  that  the  tenant  be  liaWe  to  pu- 
nishment for  waste ;  and  unless  there  be  reserved  upon 
every  such  grant,  lease,  or  assurance  respectively,  the 
ancient  or  most  usu^l  rent,  or  rnore^  or  such  rent  %s 
.  had  been  reserved,  yielded  and  paid  for  such  of  the 
said  manors,  messuages,  lands,  tenemeat^,  rrats,  tithes, 
or  other  hereditaments  as  shall  be  thereia  contained, 
for  the  greater  part  of  twenty  years  before  ^e  making 
thereof;  and  where  no  such  rent  shall  hay^  hem  re- 
served or  payable,  that  then  upon  every  such  grObt, 
lease,  or  assurance  there  be  reserved  st  reasonable 
rent,  not  being  under  the  third  part  of  th^  Qjear  yearly 
value  of  such  of  the  said  manors,  messvag^s,  laiidsr 
tenements,  tithes,  or  other  hereditaments  ap  sh&ll  be 
contained  in  such  lease  or  grant ;  and  unless  RUQh  re- 
spective rents  be  made  payable  to  her  Majesty,  her 
heirs  or  successors,  who  shall  mftfe:^  sHch  lea^e  or 
grant,  and  to  her  or  their  heirs  or  sup^^^ors^  4urij9ig 
the  whole  term  or  time  of  the  cpntinuanpe  thi^r^  r^ 
spectively.** 

12.  By  the  sixth  section  of  thip  statiitej  it  is  pro- 
vided, tluit  where  the  greater  p^rt  of  the  yearly  value 
ef  any  tenements  shell  consist  of  the  buildings  (hereon, 
which  may  want  to  be  repaired  or  re-edifiedt  the 
Crown  may  demise  such  tenements  for  fifty  years  or 
three  lives,  to  commence  from  the  dstte  pf  the  lease ; 
or  if  in  reversion,  then  the  same^  with  the  ests^te  in 
possession,  not  to  exceed  fifty  years  or  three  liviQ^; 
and  be  dispunishable  for  waste :  and  so  as  such  rent 
be  reserved,  as  is  required  in  the  preceding  s/Q^tipn, 

13»  By  the  eighth  section  of  this  st^tnt^  it  is  pro* 
vided,  that  this  act  shall  not  extend  ta  disfbble  the 
Crown  firom  making  such  leases,  copies^  or  grants,  ba 
it  might  make  under  the  statute  12  Will  III.  for 
making  leases  or  copies  of  otSiSieB,  lan^s^  QX  hciredita- 
ments,  parcel  of  the  dnchy  of  Cornwall;  ''  cor  tp  dis^ 
able  her  Majesty,  her  heirs  or  aucce^aors,  to»9syke  any 
grant  or  restitutiAa  of  any  estate  or  estates  thereafter 
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to  be  forfeited,  for  any  treason  or  felony  whatsoever ; 
or  to  disable  het  Majesty,  her  heirs  or  successors,  to 
grant,  demise,  or  assign  any  lands,  tenements,  or  he- 
reditaments which  should  be  seised  or  taken  into  her 
or  their  hands  upon  dny  outlawry  at  the  suit  of  her  or 
their  subjects,  sis  had  been  usual ;  or  any  Estate  what- 
soever which  wad  or  should  be  seised,  extended,  or 
taken  in  executiofn  fdr  atiy  debt  owing  or  to  be  due  to 
tiie  Crown,  as  she  or  they  should  think  fit ;  or  to  make 
any  grants  6r  admittandei^  whidh  of  right  or  custom 
ought  to  be  made,  of  any  copyhold  lands,  tenements, 
or  hereditaments,  parcel  of  any  manor  or  manors  of 
her  Majesty,  her  heirs  or  successors." 

14.  By  the  statute  84  Oeo.  III.  c.  75.  the  sixth 
sectkfB  of  the  statute  I  Anne  id  repealed,  and  it  is 
fenacled  (sect*  3.)  that  whe^e  any  Crown  lands  shall 
be  deemed  by  the  Commissioners  of  the  Treasti^  fit 
and  proper  Ibr  the  erection  of  houses  or  other  build- 
ings, and  where  the  lessees  shall  agree  to  erect  build- 
ings thereon  of  greater  valiie  than  the  land  so  to  be 
leased^  or  where  the  greatest  part  of  the  yearly  value 
of  such  tenements  sh^l  consist  of  buildings ;  it  shall 
be  lawful  for  the  Ctown  to  demise  the  land  for  ninety- 
nine  years  or  three  lives,  from  the  making  of  such 
leate;  tft  if  such  I6a§e  be  made  in  retorsion,  then  that 
the  estate  granted,  together  with  Ihe  estate  \ik  ^6sses- 
sion^  shall  not  diceed  ninety-nine  years  or  three  lives : 
and  so  as  the  rent^  resetved  be  not  less  than  tw6  thfrds 
of  the  reasonable  rent  for  such  buildings :  and  so  as 
there  be  paid  tti  the  CroWn  a  fine  to  the  amount  of  the 
remaming  pari  of  such  annual  sum,  subject  to  a  dis- 
count, not!  to  be  compuied  at  a  higher  rate  than  the 
highest  rate  of  interest  at  the  time :  and  when  there 
shall  happen  to  be  no  building  upon  the  land  to  be 
demised,  or  that  tilto  btAldiiigs  thereon  shall  be  agreed 
to  be  rdbuihy  of  other  new  biiildings  to  be  erected, 
tbea  there  dfaall  be  reserved  sti'eh  annual  rent  as  shall 
be  deemed  reasonable,  Without  taking  any  fine :  and 
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60  as  in  every  lease  last  aforesaid  thel^e  be  contained  a 
covenant  on  the  part  of  the  lessee  for  erecting  houses 
or  other  buildings  thereon,  and  for  keeping  them  in 
repair :  and  so  as  the  rents  be  reserved  free  of  all 
maimer  of  taxes,  during  the  whole  of  the  term :  except 
such  rent  as  the  Treasury  shall  think  fit  to  be  allowed, 
not  exceeding  the  term  of  three  years :  and  so  as  the 
lessees  execute  counterparts  of  such  leases. 

15.  By  the  fourth  section  it  is  enacted,  that  oo 
every  grant  or  lease  to  be  made  by  the  Crown,  (ad* 
vowsous  and  such  grounds  with  buildings  thereon  as 
are  authorized  to  be  granted  for  ninety-nine  years  or 
three  lives,  and  whereon  any  fine  shall  be  payable, 
only  excepted,)  there  shall  be  reserved  such  .clear 
annual  rents,  as  shall  be  deemed  by  the  Treasury  to 
be  reasonable,  without  taking  any  fine;,  and  such  rent 
shall  be  payable  during  the  whole  term ;  and  no  such 
lease  shall  be  good  in  law,  unless  the  lessees  execute 
a  counterpart  thereof.  , 

16.  By. the  5th  section  it  is  enacted,,  that  it  ^hsil 
QQt  be  lawful  to  renew  any  such  lease  for  any  term  of 
years  whatever,  until  within  five  years  of  the  period  of 
its  expiration;  except  such  tenements  as  are  thereby 
authorized  to  be  granted  for  ninety-nine  years ;  nor  to 
renew  any  lease  for  ninety-nine  years,  until  within 
twenty  years  of  the  expiration  of  the  same ;  nor  any 
lease  for  lives,  so  long  as  there  shall  be  more  than  one 
of  such  lives  in  being,  except  in  the  cases  before  men- 
tioned. 

17.  By  the  7th  section  it  is  provided,  that  where 
any  wastes  or  commons,  in  which  the  Crown  has  any 
interest,  shall  be  deemed  fit  to  be  inclosed,  and  shall 
be  by  authority  of  Parliament,  or  otherwise,  autho- 
rized to  be  inclosed ;  or  where  any  lands,  held  under 
a  lease  from  the  Crown,  shall  be  deemed  by  the  Trea- 
sury fit  and  expedient  to  be  planted,  and  appropriated 
to  the  growth  of  timber,  or  any  farm-house  to  be 
erected,  or  any  pits  to  be  sunk,  for  the  working  of 
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mines,  quarries,  or  collieries ;  and  where  the  term  or 
estate  in  possession  shall  be  deemed  by  the  Treasury 
to  be  insufficient  to  repay  the  costs  of  such  improve- 
ments; in  every  such  case  it  shall  be  lawful  to  renew 
any  such  lease^  or  to  grant  any  further  lease,  for  any 
tenn  or  estate  not  exceeding  the  terms  or  estates  au- 
thorized by  the  act  of  1  Anne,  or  by  this  act.  And 
where  any  houses  or. other  buildings  shall  require,  or 
shall  be  agreed  to  be  rebuilt,  it  shall  be  lawful  to 
grant  any  further  lease  of  such  houses  or  other  build- 
ings, for  any  term  or  estate  not  exceeding  the  terms 
or  estates  authorized  by  this  act :  provided  such  rents 
are  reserved  as  are  required  by  this  act;  and  that 
covenants  be  inserted  for  erecting  such  new  houses  or 
buildings. 

18.  By  the  8th  section  it  is  enacted,  that  before  the 
making  of  any  grant  or  lease,  a  survey  of  the  premises, 
where  the  same  shall  be  capable  of  such  survey,  and 
an  estimate  of  the  improved  annual  value  thereof, 
shall  be  had  and  made  by  a  practice  surveyor,  under 
the  direction  of  the  Treasury ;  who  shall  certify,  by 
his  report  in  vmriting  under  his  hand,  what  is  the  true 
and  fair  improved  annual  value  of  the  estate  so  sur- 
veyed and  valued,  and  the  true  and  fair  annual  value 
of  the  buildings,  and  the  true  state  and  condition  of 
such  buildings,  and  for  what  term  of  years  it  shall  be 
most  beneficial  to  grant  such  buildings  or  ground : 
and  such  survey  and  valuation  shaH  be  verified  by  the 
oath  of  such  surveyor. 

19.  By  the  9th  section  it  is  provided,  that  where 
any  t^iements  shall  be  of  a  known  fixed  and  unim- 
provable value;  or  v^ere,  from  the  nature  of  such 
tenements,  the  annual  value  thereof  cannot  be  ascer* 
tained  by  means  of  a  siirvey ;  or  where  the  value  of 
such  tenements  is  small ;  a  lease  thereof  may  be  re- 
newed without  a  survey  thereof. 

20.  By  the  statute  39  &  40  Geo.  TIL  c.  861,,  for  the 
better  preservation  of  timber  in  the  New  Forest,  and 
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for  ascertaining  the  boundarieia  of  the  said  forest,  atid 
of  the  lands  of  the  Crowti  within  the  same,  it  is 
enacted  by  the  7th  section,  that  if  the  commissioners 
shall  find  any  land  belonging  to  the  Crown,  which  has 
been.ibr  fiftiden  years  inclosed  and  enjoyed  without 
interruption,  and  which  has  been  improved,  they  may 
grant  a  lease  thereof  for  ilueh  term  of  years  as  bhall 
appear  to  the  commissioners  a  reasonable  compa)* 
sation  for  the  expense  of  improyement. 

2L  By  the  28th  section  it  is  enacted^  that  the  com- 
missioners may  treat  for  the  sale  of  small  parcels  of 
landi  belonging  to  or  claimed  by  the  Growni  which 
tae  iiltermixed  with  the  land  of  indiyidilals,  and  are 
not  Taluable  foif  the  purpose  of  the  forest ;  but  such 
lands  to  be  sold  shall  not  exceed  in  any  instance  the 
yalue  of  500/. 
oftheKiag'i  22.  By  thd  statute  39  &  40  Oeo^  IIL  Ca  86.  it  is 
pnT^tpio-  ^lOQ^Qi^^^  'VThat  iion6  of  the  p  to  visions  and  restric- 
tions contained  in  the  a6ts  of  1  Ann6  and  34  Gto.  IIL 
shall  extend  to  any  manors,  messuages,  lands,  tene* 
mints,  or  other  hereditaments^  of  Whatsoever  tenure 
the  satne  may  be^  which  had  at  any  time  theretofore 
be^i  purchased  by  his  Majesty,  or  should  at  ai^y  time 
thereafter  be  pttrchased  by  his  Majesty ^  hiis  heirs  or 
succe^sOrSi  otit  of  any  momcis  iltsued  and  applied  for 
the  Ufii  of  his  or  their  prifvy  purde ;  or  with  a^y  other 
nlonies  not  apprbpriated  to  any  public  sefvice ;  or  to 
sniy  TdBXiQtB,  VM^iing%s,  lands,  tenements,  or  other 
hereditaments,  of  whatsoever  t^duro  the  same  may 
be^  which  caine  to  his  Majesty,  or  may  come  to  him, 
his  heits  or  auceessor s^  by  the  g^ft  oi*  devise  of,  or  by 
deacelkt  or  otherwise  frdm,  any  of  hisy  her,  tt  their 
ancestorsi,  or  any  othet  petsom  or  persons  not  being 
Kinga  or  Queeils  of  the  realm;  and  that  the  same 
should  operate  to  all  intents  sutid  purposes  as  fromf  the 
birth  of  his  Majesty." . 

23.  By  the  4th'  section  it  is  enacted,  thKt  it  ikhfitt  be 
lawful  for  the  King,  his  beirs  and  successors,  from 
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time  to  time>  by  any  instrnmeixt  under  his  and  their 
.royal  sign  manual,  attested  by  two  or  more  witnesses, 
at  his  and  their  free  will  and  pleasure,  to  grant,  sell, 
or  giFe^  all  and  every  or  any  of  the  manors,  mes- 
suages, iands,  tenements^  and  hereditaments  so  pur- 
chased, or  to  be  purchased,  or  whiph  had  or  should 
con\e  to  his  Majesty^  his  heirs  or  successors,  as  afore- 
said, whether  of  freehold,  or  copyhold,  or  customary, 
or  leasdiold  tenure,  and  whether  conveyed  or  assured 
to,  or  otherwise  vested  in  his  Migesty,  his  heirs  or 
successors,  as  aforesaid,  to  any  person  or  persons,  for 
any  estate  or  estates,  or  for  any  intents  or  purposes, 
as  any  of  his  Majesty's  subjects  might  grants  sell,  or 
give  tiie  like  manors,  &c. ;  and  all  persons  seised  of 
any  manoiB,  &c.,  or  any  estate  therein,  in  trust  for 
his  Majesty,  his  heirs  or  successors,  shall  convey, 
minreiider,  assign,  or  otherwise  assure  the  same^  in  vide4.G«o.4. 
such  manner  as  his  Majesty,  his  heirs  or  successors,  ^' 
under  his  or  their  royal  sign  manual,  to  be  attested  as 
oforesajd,  shall  direct 

24.  By  the  statute  47  Geo.  III.  e.  24«,  reciting  the  ofiaiubac- 
preceding  statute,  and  that  doubts  existed,  whethenr  2^hett  L  for. 
the  powers  therein  given  extended  to  lands  which  had  '^'^'^' 
or  mig^  come  to  his  Majesty,  his  heirs  or  successors, 
in  right  of  his  duchy  of  Lancaster,  or  by  reason  that 
the  same  had  been  purchased  by  or  for  the  use  of  or 
in  trust  for  any  alien  or  aliens;  and  wbethorthe  same 
extended  to  enaUe  his  Majesty  to  grai^  any  rents,  or 
aneara  of  ront^  accrued  in  respect  of  tfty  maasors,  &c. 
l>efofe  any  grant  thereof  under  the  said  tct^  it  is 
enacted^  *^  That  in  all  eases  in  whidi  his  Majesty,  his 
heirs  or  iuccesaors,  hath  or  shall^  in  right  of  his  Crown, 
or  of  hiB  duchy  of  Lacucaster,  become  entitled  to  any 
fteehold  or  copyhold  maoioss,  &c«,  either  by  eadieat 
Ibr  want  of  heirs,  or  by  rsaaoa  of  any  fosfeitisfe,.  or  by 
reason  that  the  same  had  becsi  purchased  by  orfoi  the 
use  of,,  or  in  trust  fot  any  alien  or  aliens,,  it  shall  be 
lawfiil  for  his  Majesty,  hia  heira  aad  suceesacprs,  by 
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warrant  under  his  or  their  sign  manual,  or  under  the 
seal  of  the  duchy  of  Lancaster,  according  to  the  natu|^ 
of  the  title  to  such  manors,  &c.,  to  direct  the  execu* 
tion  of  any  trusts  or  purposesto  which  the  same  may 
have  been  directed  to  be  applied ;  and  to  make  grants 
of  such  manors,  &c.,  or  of  any  rents  or  profits  then 
due  and  in  arrear  to^  his  Majesty,  in  respect  thereof 
respectively,  to  any  trustee  or  trustees,  or  otherwise 
for  the  execution  of  any  such  trusts  or  purposes ;  or 
to  any  person  or  persons,  for  the  purpose  of  restoring 
the  same  to  any  of  the  family  of  the  person  or  persons 
whose  estates  the  same  had  been ;  or  of  carrying  into 
effect  any  intended  grant,  conveyance,  or  devise  of 
any  such  person  or  persons,  in  relation  theiteto ;  or  of 
rewarding  any  person  or  persons  making  discovery  of 
any  such  escheat,  or  of  his  Majesty's  right  and  title 
thereto,  as  to  his  Majesty,  his  heirs  or  successors 
respectively,  shall  seem  fit." 

25.  The  King's  grants  are  construed  in  a  very  dif- 
ferent manner  from  conveyances  made  betv^een- pri- 
vate subjects;  for,  being  matter  of  record,  they  ought 
to  contain  the  utmost  truth  and  certainty :  and  as 
they  chiefly  proceed  from  the  bounty  of  the  Crown, 
they  have  at  all  times  been  construed  most  fisivourabiy 
for  the  King,  and  against  the  grantee ;  contrary  to  the 
manner  in  which  all  other  assurances  are  construed. 

26.  Thus,  if  the  King  grants  lands,  or  a  rent  issuing 
out  of  them,  to  A.  B.,  without  any  limitation  of  estate, 
the  grantee  will  only  take  an  estate  at  will,  on  account 
of  the  uncertainty ;  whereas,  in  the  case  of  a  grant  by 
a  subject,  an  estate  for  life  would  have  passed. 

I  Rep.  43.  b.  27.  King  Henry :VIII.  granted  lands  to  Lord  Lovel, 
to  have  and  to  hold  to  him  and  to  his  heirs  male ;  *  and 
it  was  adjudged  void :  for  the  King  could,  not  grant 
such  estate  of  inheritance  in  fee  simple,  to  make  the 
males  to  be  inheritable,  and.  exclude  ^e  females.  But 

Tit.  32.0.21.  in  the  case  of  a  private  person,  such  a  grant  would 
have  passed  an  estate  in  fee  simple.        . 


How  King's 
gnnts  are  con- 
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Tit.  32.  c.  19. 
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"28.  The  King's  grant  shall  not  be  taken  to  a  double  Cue  of  minef . 
mtent.     Thus,  if  the  King  grants  lands,  and  the  mines  i  Rep!  46.  i. 
herein  contained,  it  will  only  pass  common  mines,  ^^'^' 
and  not  mines  of  gold  or  silver ;  for  the  cominon  intent 
of  the  grant  is  satisfied  by  the  passing  of  mines  of 
coal,  lead,  &c. 

-29.  By  the  statute  called  Prerogativa  Regis,   17  whati«wMby 
£dw.  II.  c*  16-  it  is  declared,  that  when  the  King  **°* 
gives  or  grants  lands  or  manors,  with  the  appurte- 
nances,  unless  he  makes  express  mention  in  the  deed  lo  Rep.  64.  a. 
of  the   knights'  fees,  advowsons  of  churches,   and 
dowers,  when  they  fall,  then  the  King  reserves  to  him- 
self such  fcQs,  8cQ.  although  among  other  persons  it 
had  been  observed  othelwise.' 

30.  It  has  been  held,  that  this  act  is  restrained  to  Mem. 
the  three  cases  of  advowsons,  knights'  fees,  and  dower ; 
for  a  court-leet  will  pass  without  express  wor^s.  -  So 
of  a  forest  appendant  to  a  manor;  and  the  words  of 
the  act  being  guando  dominus  rex  dat  vel  concedit,  in 
cases  of  restitution,  advowsons,  &c.  will  pass  without 
any  express  mention  of  them. 

31*  When  the  grant  of  the  King,  in  general  terms, 
refers  to  a  certainty;  it  is  the  same  as  if  the  certainty 
had  been  expressed  in  the  grant;  though  such  cer- 
tainty be  not  of  record,  but  lie  in  averment,  by  matter 
in  paU^  or  in  fact. 

32.  Queen  Elizabeth,  being  seised  in  fee  Jure  corana  whSiUcr't 
of  the  manor  of  Whitchurch,  to  which  an  advowson  ea!*       ^' 

« 

was  appendant^  granted  the  manor,  with  the  appur* 
twances,  for  twenty-one  years,  excepting  the  ad- 
vowson ;  and  afterwards^  reciting  ^  the  said  demise 
and  exception,  she  made  another  grant  to  the  same 
grantee,  for  another  term  of  years,  with  the.  like  ex- 
ception; King  Jamas  L;  in  consideration  of  services, 
cxcertd  scientid,  fcc;  granted  the  manor,  cum  suisjuri-^ 
bus,  &c.  to  G.  H.,  ejxq)tis  qua  in  eiadem  Uteris patentibus 
exdfiwfdur ;  and  mentions  the  lease  in  reversion,  and 
the  like  exception  therein ;  but  then  follows  this  clause 
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--^Et  utterius  dt  uberiorigraiid  ndstri,  et  er  certA  sciMfU, 
^.,  damus  omnia  et  singula  tenementa  pradido  numerio 
quoque  mado  sped.  S^c,  et  uberitzs  damus,  8fc.  to  the  said 
G.  H.  and  his  heita,  the  asdd  manor,  ac  catera  omma  et 
singuia.  pramissM,  cum  eorum  pertinentus  adboplene,  Sfc. 
as  the  same  came  to  him,  and  they  were  in  his  handa. 
It  was  resolved,  i.  That  the  advdwson  passed,  be- 
cause it  was  elenrly  referred  to  in  die  grant,  ii.  That 
if  the  words,  adoo  plene  et  integn  had  been  omitted, 
then  it  would  not  hai^  passed  by  the  first  clause; 
bat  by  the  addidon  of  tiie  last  clause,  all  1^  parts  of 
the  pateint  taking  etfect  a(fi  eoe  and  the  same  tinfe,  die 
adv^ownn  shouM  pass  as  appendant,  iir.  Though 
the  first  clause  of  the  grant  rcfeiyed  to  the  deoose  itt 
which  the  adrowaoB  was  excepted,  y^  by  the  middQe 
clause  alt  teQements^  Ast*  pBrtaininfg  to  the  said  wanov 
were  granted;  aisd  the  last  daase  granted  the  manor. 
With  the  appuitenancea,  Jbc.  oAopkne, 


R^v.EpiK.  83.  The  manc^  of  Labuvn^  to  which  an  advewson 
2  Mod.  1.'  was  appendant,  came  to  King  Hen.  VIII.  by  the  dts^ 
solution  of  the  monasteries,  who  granted  the  manor  to* 
the  Arcfabish«ip  of  Caoiterfoury;  eiicei^ng  die  advow- 
son ;  and  alDerwwds  the  archbishop'  re*g^asited  t^ 
same  to  the  King^  together  widi  the  advowsra ;  and< 
then  the  King^  glinted  the  manw  of  Laburai,  et  adv^ 
cationem  ecclesia  de  Labum,  dicto  arcbiepiscapo  dudtsm 
speet.,  and  which  was  re-granted  te^  the  said  King  by 
the  said*  archibisbofr,  and  foraa^Iy  belenf^iiig  to  the* 
abbot  of  Grey  Churehv  ftc,  adioplme  as  the  said  ard^ 
bishop  or  abbot  had  it^  or  as  it  was  in  our  hands^  by> 
any  ways,  or  means  howsoever. 

The  question  was^  whedier  the  ad^owson  paiised  by 
thia  grant. 

Ettis,  Just,  said,  the  general  woixls  adm  plene,  as 

the  King  had  it  by  amy  ways  or  meaner  whatsoever, 

Fmn ^m^^*  ^^^'^  sufficient  to  pass  it :  and  }udgmein4r  wtts-  gken 

accordin^y. 

34.  But  where*  general  woida^  db  no(^  reto^  to*  any 
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certainty,  they  will  not,  in  grants  by  the  Crown,  pass 
any  thing. 

35.  In  the  river  Banne,  in  Ulster,  where  the  i»tream  Fuhery  of  the 
is  navigable,  there  is  a  rich  fishery  of  salmon,  which  ^^55. 
was  parcel  of  the  ancient  inheritance  of  the  Crown. 
In  the  first  year  of  King  James  I.,  Sir  Randall  Mac* 
donnell  obtained  a  grant  to  him  and  his  heirs,  by  let* 
tera  patent,  of  the  territory  of  Rout,  which  is  adjoin- 
ing to  the  river  Banne,  in  that  part  where  the  fishery 
ia:  by  these  the  King  granted  to  him,  omnia  castra, 
tnessuagia,  tafia,  mokndina,  terras,  prata,  pasctsa,  pis- 
cartas,  piscationes,  aquas,  aquarum  cursus,  S^c.  ac  amma 
alia  hareditamenta  ifi  vel  infra  dictum  territorium  de  Rout, 
cjpceptis  et  ex  hoc  cancessiane  nobis  haredibus  et  successori^ 
bus  nostris  reservatis,  tribus  paribus  piscMiamS  jSkminis 
de  Banne. 

It  was  resolved  by  the  Juc(ges  of  Ireland,  that  no 
part  of  the  finery  passed  by  these  letters  patent;  that 
no  part  of  this  royal  fishery  could  pass  by  the  grant 
of  the  land  adjoining,  by  the  general  grant  of  all  fishe- 
ries ;  for  this  royal  fishery  was  not  appurtenant  to  the 
land,  but  was  a  fishery  in  gi:oss,  and  parcel  of  the  in- 
heritance of  the  Crown  by  itself;  and  general  words 
m  the  King'a  grants  sbaH-  net  pass  snch  Special  roy*!- 
ty,  which  belongs  to  the  Crown  by  prerogative ;  for 
mines  royal,  amerciaments  royal,  or  escheats  royal, 
should  not  pass  by  general  words,  of  all  mines,  amer-  ^^^  333. 
ciaments,  and  escheats. 

It  was  also  agreed,  that  where  the  King  granted  to 
Sir  R.  M.  all  the  temtories  adjoining  to  the  river^ 
and  all  fisheries  within  the  territory,  ea?ceptis  tHbus 
partibus pkcaria  de  Banne ;  the  fourth  part  of  the  fishery  ^  G«ieni 
should  not  pass  to  him,  fer  the  Kmg  s  grant  should  2  Mod.  106. 
pass  nothing  by  implication. 

3©.  If  the  King  grants  the  manor  of  D.  with  the  ap-^  r«  ▼.  imber 
purtenances,  and  all  other  lands,  pastures,  wood^,  et  2  roU.  Ab. 
kareditamenta  ante  hac  cogmta,  usiteOa,  accepta,  vel  re-  ^^^ 
putata,   ut  membfiim  vel  parcella  manerii  pradicti^;  a 
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wood  which  was  not  parcel  of  the  manor  truly,  and 
in  right,  that  is,  facto  et  Jure,  shall  not  pass  though  it 
be  averred  that  the  said  wood,  adkunc  antea/uU  rtpu- 
tat'  et  parccT  manerii  pradkti ;  without  saying  that  it 
had  been  reputed  parcel,  time  out  of  mind.  And  if 
it  had  been  averred  that  the  wood  was  reputed  parcel 
of  the  manor,  time  out  of  mind,  &c.,  though  in  the 
case  of  a  common  person,  proofs  of  such  issue  might 
be  by  vulgar  and  diffused  reputation  of  people  of  the 
same  vill,  or  of  other  manors  or  vills  adjoining,  &C.,. 
or  of  the  body  of  the  county ;  yet  in  the  case  of  the 
King,  in  such  issues,  as  to  the  word  reputation,  the 
evidence  or  proof  should  not  be  by  such  vulgar  and 
diffused  reputation  of  the  people;  but  the  proofs  ought 
to  be  by  some  matter  of  record  or  writing,  as  by  the 
express  valuation  of  it,  between  the  prince  and  his 
subject,  in  the  particulars  of  the  purchase;  or  in  the 
surveys  and  books  of  accounts  of  the  auditcHB  sbid  re-- 
ceivers,  bailiffs,  and  such  oflScers  and  ministem,  always 
entered  and  answered  in  the  rolls  and  books;  as  )>aicel 
of  the  manor ;  otherwise  it  was  not  any  proof  af  i^u- 
tation  in  the  case  of  the  King. 

37.  Whenever  the  King  is  misinformed  in  the  nature 
of  his  estate,  so  that  his  intent  cnmot  take  effect ;  or 
where,  in  a  King's  grant,  there  is  such  a  mtsrefeital, 
false  surmise,  or  false  consideration,  as  to  show  that 
the  Crown  was  deceived,  the  grant  will  be  void.  ' 

38.  King  Henry  VIII.  being  tenant  in  tailof  the 
manor  of  Abbottesley,  with  the  reversion  to  him,  kis 
heirs  and  successors,  gave,  by  his  letters  pat^t,  the 
said  manor  to  Walter  Walshe,  and  to  the  heira  male 
of  his  body.  The  question  was»  whether  this  gift  was 
good  or  not :  and  it  was  held  that  it  waa  void ;  be- 
cause the  King  having  only  an  estate  tail  khnself,  could 
grant  only  for  his  own  life,  for  he  could  not  grant  a 
greater  estate  than  he  had ;  so  that  being  igoerant  of 
the  estate  he  was  eotitled  to,  he  was  deceived  in  grant- 
ing St. 
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39»  If  die  Kii^^  grants  an  office  for  life,  and  after  Curie'icase, 
grants  it  in  rcrereion  to  B.,  which  is  void,  and  after-  ''  *''•  '' 
wards  recitmg  the  grant  to  Bv  as  a  good  grant,  be 
granto  it  to  commence  after  the  grant  to  B. ;  the  King 
is  deceived  in  this  last  grant,  and  therefore  it  is  void.  ^ 

40.  If  the  King  Tecites,  that  where  by  letters  patent  Metd  r. 
the  office  of  Marshal  of  the  Court  of  King's  Bench  ^IJl'llb.  1 89. 
was  granted  to  J.  S.  for  life ;  and  that  the  said  J.  S. 
had  surrendered  it ;  and  that  in  consideration  of  this  - 
surrender,  the  King  granted  the  office  to  J.  D.  for  life. 
If  the  office  was  not  in  fact  granted  to  J.  S.,  or  if  he  did 
not  soneader  it,  the  grant  to  J.  D.  will  be  void,  because 
there  was  na  such  considerations  as  were  recited. 

4L  Queea  Elizabeth  having  right  to  present  to  a  Green*!  case, 
living  as  patroness,  by  letters  patent,  granted  the  pre-  ^  '^'  ^' 
sentatioQ  ratUme  U^pms;  it  was  held  void,  because  she 
was  deceived  as  to  her  title. 

42,  It  is  laid  down  by  Popham,  that  if  the  Cro^m  Mason  t. 
shl»lld^let  the  raaMKr  of  D.,  quod  quidem  manerium  is  cro"j^"4. 
of  the  aaaual  value  of  4/.,  where  it  is  not  let  for  such 

a  rent,  and  the  leat  or  value  is  misrecited,  yet  the. 
lease  would  be  good,  because  there  was  a  certainty 
before ;  and  the  addition  of  tpwd  quidem^  &c.  was  not 
materU.- .  But  if  the  Crown  let  the  manor  of  D.  of  the 
annual  rent  of  4/.,  which  was  intended  to  foe  of  such  a 
TBloe,  and  was  let  at  a  greater  rent,  or  appeared  upon 
record  to.be  of  a  greater  value,  it  would  be  void  :  be- 
caise  in  ^the  first  case  the  Crown  intended  to  pass  the 
mnos;.and  tfafi addition  of  the  quod  quidem^  ^e.,was 
but.'to^Mhi  another  certainty :  but  when  it  was  in  one 
seatepoe^  Aafe  it  was  of  such  a  value,  and  that  in  tali 
parti  thOriAltnt  of  the  Crown  appeared  not  to  grant  a 
thing  atK>ve  sim^  a  value,  it  was  otherwise. 

43,  la.  Bacons  Abridgment  the  following  eiscep-  Ezceptiom. 
tions.wre  hud  down  to  the  .above cases :  "First,  that  ]?'^^""*- 
in.  the  eoaatruction  of  letters  patent,  every  &lse  recital 

in  ft  |Kurt  .material  will  not  vitiate  the  grant,  if  the  King's 
intent  sufficiently  appears." 

yoL.  V.  E 


U.  Rajid.  49. 
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Rtxv.EpiB.         44.  Thus  whete  the  King  made  a  grant  to  a  person 
SrfSiym.      as  a  knight,  who  in  feet  was  not  a  knight,  though  the 

IS^.  Pari,      ^^t  w"  ^^^^  v^i^'  ^^^  ^^  reason,  by  the  Court  of 
Ci.  212.         King's  Bench,  yet  the  judgment  was  reversed  by  the 

House  of  Peers. 

46.  "  Secondly,  that  if  the  King  is  not  deceived  by 
the  false  suggestions  of  the  party,  but  only  mistaken 
by  his  own  surmises,  this  will  not  vitiate  his  grant.'' 
Rn  V.  KemiM,       46.  King  Gharles  II.  granted  the  office  of  searcher 

at  Plymouth  to  John  Martin,  durante  bene  placito; 
afterwards  by  other  letters  patent,  reciting  the  grant 
to  Martin,  he  granted  this  office  to  Fryer  for  life,  to 
commence  after  the  death,  surrender,  or  forfeiture  of 
Martin.  Fryer  afterwards  surrendered  his  letters 
patent  to  the  King,  who,  in  consideration  of  the  sur- 
render, granted  the  office  to  Henry  Kempe  for  life,  to 
commence  after  the  death,  surrender,  forfeiture,  or 
other  determination  of  the  estate  of  Martin ;  and  after- 
wards to  William  Kempe  fer  life,  to  commence  after 
the  death,  surrender,  forfeiture,  or  other  determination 
of  the  estates  of  Martin  and  Henry  Kempe. 

Upon  the  death  of  King  Charles  II.  a  scire  facias 
was  sued  out  to  repeal  these  letters  patent.  Sir  S. 
Eyre,  Just,  said  it  was  objected  that  the  King  was 
deceived  in  his  grant  to  Fryer,  which  was  to  commence 
after  the  death,  surrender,  or  forfeiture  of  Martin ;  for 
the  estate  of  Martin  being  only  an  estate  at  will,  it 
could  not  be  surrendered  or  forfeited  ;  because  those 
acts,  which  in  cases  of  other  particular  estates  would 
amount  to  a  forfeiture  or  surrender,  in  case  of  an 
estate  at  will,  amounted  to  a  determination  of  the  will ; 
and  therefore  there  could  not  be  a  surrender  or  for- 
feiture of  an  estate  at  will.  And  in  fact  the  estate  of 
Martin  did  not  determine  by  his  death,  surrender^  or 
forfeiture,  .but  by  the  death  of  King  Charles  II. ;  and 
therefore  the  grant  to  Fryer  could  not  take  effect, 
because  Martin's  estate  did  not  determine  by  his 
death,  surrender,  or  forfeiture. 
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To  answer  which  objections  he  said  that  it  ought 
to  be  considered,  i.  When  the  King  shall  be  said  to 
be  deceiTed  to  avoid  his  grant,  ii.  In  what  manner 
the  grant  of  the  King  should  take  effect ;  and  what 
construction  it  should  have. 

As  to  the  first,  where  the  matter  expressed  to  be 
suggested  on  the  part  of  the  grantee  was  false,  and 
to  the  pKJudice  of  the  King ;  there  if  the  King  was 
deceived,  that  would  avoid  the  grant.  But  where  the 
words  were  the  words  of  the  King,  and  it  appeared 
that  he  had  only  mistaken  the  law ;  there  he  should  not 
be  said  to  be  deceived,  to  the  avoidance  of  the  grant : 
as  if  there  was  an  estate  in  esse  not  recited ;  or  when 
the  grant  was  recited  to  be  of  less  value  than  it  actually 
was,  by  the  suggestion  of  the  patty ;  there  the  King 
was  deceived,  and  the  grant  should  be  void.  For,  in 
the  first  case,  the  intent  of  the  King  was  to  grant  an 
estate  to  take  effect  in  possession,  which  intent  could 
not  take  efibct,  because  there  was  an  estate  before  in 
essi,  not  recited .  In  the  second  case,  if  the  ^"ant  were 
good)  the  King  would  grant  more  than  he  had  designed 
to  do.  But  if  the  King  was  not  deceived  in  his  con- 
sideration, nor  otherwise  to  his  prejudice ;  but  his  in- 
tent was  to  pass  the  lands,  only  he  was  deceived  in 
the  law ;  nevertheless  his  grant  should  be  good. 

II.  In  what  manner  the  letters  patent  of  the  King 
should  be  construed,  when  he  was  mistaken  in  his  own 
words  and  affirmation.  And  he  said  that  it  was  a  rule 
in  law,  that  where  the  King  was  not  deceived  by  the 
suggestion  of  the  party ;  and  it  appeared  by  the  letters 
patent,  that  the  intent  of  the  King  was,  that  the  patentee 
should  take  ;  such  construction  should  be  made,  that 
the  grant  should  not  be  void. 

To  apply  this  to  the  case.  In  tlie  letters  patent  to 
Fryer,  the  King  was  not  deceived,  for  the  precedent 
letters  ptttait  were  truly  recited,  and  the  suggestion 
was  trae ;  and  the  intent  of  the  King  was,  that  Fryer 
should  take  by  these  patents ;  and  therefore  such  a 

E  2 
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construction  ought  to  be  made,  as  that  the  grant  might 
take  effect. 

Lord  Holt  concurred,  and  judgment  was  giren  that 
the  letters  patent  were  good. 

47.  ''Thirdly,  that  though  the  King  mistakes,  either 
in  matter  of  law  or  fact,  yet  if  this  is  not  any  part  of 
the  consideration  of  the  grant,  it  will  not  vitiate  it."  - 
chandoft*s  case,  48.  King  Henry  VIL  granted  to  Lord  Chandos  a 
6  Rep.  55.  manor  in  tail ;  and  the  same  King,  by  other  letters 
patent,  reciting  the  former  grant,  and  that  the  said 
Lord  Chandos  had  surrendered  the  same  to  be  can- 
celled, and  that  the  same  had  been  cancelled,  by 
reason  whereof  the  King  was  seised  in  fee  ;  did  grant 
the  said  manor  to  Lord  Chandos  and  his  wife,  and  the 
heirs  of  Lord  Chandos. 

It  was  contended  that  the  second  grant  was  void. — 
u  Because  the  estate  tail  was  not  recited  as  an  estate 
tail  continuing,  whereupon  the  reversion  might  be 
granted,  but  as  an  estate  tail  determined ;  and  there- 
fore the  King  granted  it  as  a  thing  in  possession^  when 
in  truth  he  had  but  a  reversion,  expectant  on  an  estate 
tail.  II.  Because  the  King  was  deceived  in  his  grant ; 
for  tJie  King  by  the  suggestion  of  the  party,  thought 
that  by  the  surrender  of  the  first  letters  patent,  the 
estate  tail  was  defeated  and  determined,  by  reason  of 
which  the  King  became  seised  in  fee,  in  which  the 
King  was  deceived,  iir.  Because  the  King  was  de- 
ceived in  the  estate  he  granted ;  for  he  intended  to 
grant  an  estate  in  fee  in  possession,  and  not  a  rever- 
sion expectant  on  an  estate  tail. 

After  great  deliberation,  it  was  resolved  that  the 
reversion  passed.  And  as  to  the  i^d  three  objections, 
it  was  considered  how  much  of  the  said  recital  was  the 
suggestion  of  the  party,  and  how  much  the  affirmation 
of  the  King  himself.  And  it  was  held  that  the  recital  of 
the  estate  tail,  and  that  the  patentee  had  surrendered, 
were,  in  judgment  of  law,  the  information  and  sug- 
gestion of  the  party ;  but  the  clause  that  the  King 
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was  seised  in  fee,  was  the  conclusion  of  the  King  him- 
self, in  which  he  mistook  the  law.     Also  the  party 
informed  the  King  that  he  had  delivered  up  the  letters 
patent  to  be  cancelled^  upon  which  the  King  affirmed 
that  they  were  cancelled  :  that  was  not  the  affirmation 
of  the  party  but  of  the  King ;  and  the  affirmation  of 
the  King,  on  the  information  of  the  party,  when  it 
was  not  made  any  part  of  the  consideration,  should 
not  avoid  his  grant.     And  it  was  not  like  the  case  of  Antii,  $  38. 
Alton  Woods  ;  for  there  the  King  was  not  informed 
of  his  true  estate,  and  his  grant  could  not  take  effect, 
without  fraction  of  estates,  or  wrong  done. 

49.  "  Fourthly,  that  the  words  es  certd  scientid  et 
tnero  matu^  in  the  King's  charters  and  letters  patent, 
do  occasion  them  to  be  taken  in  the  most  benign  and 
liberal  sense,  according  to  the  intent  of  the  King,  ex- 
pressed in  his  grant." 

50.  It  has  been  stated  that  royal  mines  do  not  pass  Aote,  s  28. 
by  a  grant  of  all  mines,  minerals,  &c.    But  Lord  Chief 
Justice  Dyer  has  said,  that  if  the  Crown  has  a  mine 

royal  in  the  soil  of  J.  S.  and  grants,  ea;  gratid  specially 
certd  scientid  et  mero  motu,  all  mines  in  the  lands  of  J.  S., 
the  mine  royal  shall  pass ;  for  else  the  words  would  be 
void  and  without  effect ;  because  the  Crown  canqot 
have  a  base  mine  in  the  soil  of  another :  and  there- 
fore when  the  Crown  says,  er  certd  scientid,  and  recites 
that  it  is  in  the  soil  of  another,  it  shall  not  be  taken 
to  be  misconusant  of  the  thing. 

51.  There  are,  however,  several  cases  in  which  the 
words  ex  ca'td  scientid  et  mero  motu  were  not  held  suf- 
ficient to  establish  the  King's  grant,  as  in  Lord  Lovell's  Ante,  §  ar. 
case,  which  has  been  already  stated. 

52.  So  where  King  Henry  VIL  being  seised  of  two  i  iup.46.«. 
manors,  Ry  ton  and  Condor,  granted  ea^  certd  scientid  et 

mero  motu  totum  illud  manerium  de  Ryton  Sg  Condor,  cum 
pertinen\  in  com'  Salopi(B ;  it  was  held  that  the  grant 
was  void,  for  the  King  was  deceived. 
63.  In  the  same  manner  where  Queen  Elizabeth,  m.  46.  h. 
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being  seised  of  the  manors  of  Milburn  and  Sapperton, 
in  the  county  of  Lincoln,  granted,  es  certd  scientid,  8gc. 
totum  illud  manerium  de  Milborn  cum  Sapperton,  in  ami 
Lincoln' ;  it  was  held  that  neither  of  them  passed.  . 

54.  ''  Fifthly,  that  though  in  some  cases  general 
words  of  a  grant  may  be  qualified  by  the  recital,  yet 
if  the  King's  intent  is  plainly  expressed  in  the  granting 

10  Rep.  65.  ft.  part,  it  shall  enure  according  to  that,  and  is  not  to  be 
restrained  by  the  recital." 

^  Rep. 34.  55.  In  Bozoun's  case,  26  and  27  Eliz.,  it  was  held 

that  a  clause  of  non  obstante  would  supply  the  defect  of 
a  misrecital ;  and  this  doctrine  was  confirmed  in  the 
following  case. 

Mt,  General  v.      56.  King  Hcury  VIIL  granted  the  manot  of  Sher- 

H^VsGi.  bom,  in  the  county  of  York ;  and  then  followed  these 
words:  ^'  all  which  are  of  such  a  yearly  value  as  is 
expressed  in  such  a  particular,"  with  a  mm  obstante  of 
any  misrecital  of  the  true  value,  or  that  they  were  of 
greater  value.  The  value  was  not  truly  expressed  in 
the  particular. 

Lord  Chief  Baron  Hale  held  the  grant  good.  He 
said  that  the  reason  why  a  mistake  in  the  considera- 
tion, or  in  the  King's  title,  or  the  non-recital  of  an 
estate,  or  lease  in  being,  shall  vitiate  the  King's  patent, 
was,  because  by  his  prerogative  he  ought  to  be  truly 
informed  of  his  case ;  but  it  was  otherwise  in  th6  case 
of  a  common  person,  whose  grant  was  to  be  taken 

Hoiund  V.       ^^s'  strongly  against  himself;  and  here  the  nan  o*. 

]w  18?""*^*  "Jtew^e  aided  those  defects,  and  it  was  the  proper  office 
of  a  ^0/7  obstante  to  dp  so,  as  appeared  in  Bozoun's  case. 
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Section  1. 


Origin  offines.  When  landed  property  first  became  the  subject  of 
alienation,  it  was  found  necessary  to  adopt  some 
authentic  mode  of  transfer,  which  might  secure  the 
possession,  and  evince  the  title  of  the  purchaser. 

By  the  ancient  common  law,  a  charter  of  feoffment 
was  in  general  tlie  only  written  instrument  whereby 

Tit.  32.  c.  4.  lands  were  transferred  or  conveyed.  But  although 
this  assurance  derived  great  authenticity  firom  the 
number  of  witnesses  by  whom  it  was  usually  attested. 
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and  the  solemn  and  public  manner  in  which  livery  of 
seisin  was  given  upon  it ;  yet  still  it  may  be  supposed 
that  inconveniences  would  frequently  arise,  either  from 
the  loss  of  the  charter  itself,  or  from  the  difficulty  of 
proving  it  after  a  lapse  of  years.  These  circumstances 
probably  induced  men  to  look  out  for  some  other 
species  of  assurance,  which  should  be  more  solemn, 
more  lasting,  and  more  easily  proved,  than  a  charter 
of  feoffment. 

2.  Experience  must  soon  have  discovered  that  no 
title  could  be  so  secure  and  notorious,  as  that  which 
had  been  questioned  by  an  adverse  party,  and  cour 
firmed  by  the  determination  of  a  court  of  justice;  and 
the  ingenuity  of  mankind  soon  found  out  a  method  of 
deriving  the  same  advantage  from  a  fictitious  process. 

To  effect  this  purpose  the  following  plan  was 
adopted :  a  suit  was  commenced  concerning  the  lands 
intended  to  be  conveyed,  and  when  the  writ  was  sued 
out,  and  the  parties  appeared  in  court,  a  composition 
of  the  suit  was  entered  into,  with  the  consent  of.  the 
Judges,  whereby  the  lands  in  question  were  declared 
to  be  the  right  of  one  of  the  contending  parties. 

3.  This  agreement  being  reduced  into  writing,  was 
enrolled  among  the  records  of  the  Court,  where.it  .was 
preserved  by  the  proper  officer,  by  which  means  it 
was  not  so  liable  to  be  lost  *  or  defaced  as  a  charter 
of  feoffment ;  and  being  a  record,  would  at  all  times 
prove  itself.  It  had  also  another  advantage,  that 
being  substituted  in  the  place  of  the  sentence  which 
would  have  been  given,  in  case  the  suit  had^not  been 
compounded,  it  was  held  to  be  of  the  same  nature 
and  of  equal  force,  with  a  judgment  of  the  Court. 

4.  When  this  species  of  agreement  was  completed,  oinr.cKz. 

a  writ  issued  to  the  sheriff  of  the  county  in  which  the  Bncttn,35&  «. 

*  There  ia  a  record  of  a  fine  in  Dugdale's  Origines  Juridicialetf  p.  92, 
dated  28  Hen.  II.,  which  is  expressly  meptioned  to  have  been  levied,  be- 
c^oM  the  charter  of  feoffitnent,  by  which  the  lands  had  been  conreyed, 
waslost 
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lands  lay,  in  the  same  form  as  if  a  judgment  had  been 
obtained  in  an  adversary  suit,  directing  him  to  deliver, 
seisin,  and  possession  to  the  person  v^ho  thus  acquired 
the  lands* 

5.  The  form  which  was  first  adopted  in  this  assur- 
ance has  continued  ever  since.  To'  show  the  tenor 
thereof,  and  the  difference  betweenat  and  the  charters 
which  were  then  in  use,  it  shall  be  here  transcribed 

Lib.  a.  c  2.     from  Glanville. 

H(gc  est  Jinalis  concardia  facta  in  curia  domini  regis 
apud  Westmanasterium^  in  vigilid  beati  Petti  apastoii, 
anno  regni  regis  Henrici  secundi,  tricesimo  tertio,  coram 
Ranulpho  de  Glanville^  justiciario  demini  regis,  et  coram 
H.  R.  W.  et  T.  et  aliis  Jiddibus  domini  regis  qui  ibi  tunc 
aderunt,  inter  priartm  et  fratres  hospitalis  IKertisalem  et 
TT,  T*Jilium  Normanum  et  Alanum  Jilium  suum,  quem 
ipse  attomavit  in  curid  domini  regis  ad  lucrandufn  et  per- 
dendum,  de  totd  terrd  Hid  et  de  pertinentHs  de  qud  terrd 
totd pladtum  fuH  inter  eos  in  curid  domini  regis:  sciUcet, 
quod  pradictus  W.  et  Alanus  concedunt  et  testantur  dona- 
jtionem  quam  Normanus  pater  ipsius  W,  ipsis  inde  fedt,  et 
illam  terram  totam  quietam  clamant  deseet  hieredibus  sms 
domus  hospitalis  et  pre/ato  priori  etfratribus,  inperpeiuum 
et  per  liberum  sertntium  quatuor  denariorum  per  annUm  pro 
omm  servitiOf  et  pro  hac  concessione  et  test^catione  et  qmetd 
clcmantiA  prefatus  prior  et  fratres  hospitalis  dederunt  ipsi 
Wilhelmo  et  Alano  centum  soHdos  sterlingorum, 

6.  This  assurance  was  called  ^ni^,  oi  finalis  coneor- 
dia,  from  the  words  with  which  it  begins ;  and  also 
from  its  effect,  which  is  to  put  a  final  end  to  all  suits 

Lik  8.  c.  s.  and  contentions.  Thus  Glanville  says — Et  nota  quod 
dicitur  talis  concordia  finalis,  eo  quodjinem  imponit  negtaio, 
adeo  ta  neuter  litigantium  abedde  cetero  potent  recedere; 

435.  b.  and  Bracton  says~JPiiti9  est  eJctremitas  umusciffusque 

rd,  et  idea  didtur  fina&s  concardia,  quia  imponit  finem 
litibus. 

i>MGfiptioB  ot  7.  A  fine  may  therefore  be  described  to  be  an  ami- 
cable agreement  or  composition  of  a  suit,  whether  real 
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or  fictitious,  between  the  demandant  and  tenant,  with 
the  consent  of  the  Judges,  and  enrolled  among  the 
records  of  the  court  where  the  suit  is  commenced,  by 
which  lands  and  tenements  are  transferred  from  one 
person  to  another ;  or  any  other  settlement  is  made 
respecting  them. 

8.  To  this  mode  of  transferring  estates  of  freehold, 
the  ceremony  of  livery  of  seisin  is  unnecessary ;  not 
because  the  supposition  and  acknowledgment  thereof 
in  a  court  of  record  induces  an  equal  notoriety,  for  in 
ancient  fines  no  such  acknowledgement  is  made,  but 
because  lands  acquired  in  this  manner  were  supposed 
to  be  recovered  by  sentence  of  a  court  of  justice ;  and 
the  possession  was  delivered  by  the  sheriff*,  in  pur- 
suance of  a  writ  directed  to  him  for  that  purpose ;  ' 
which  was  equal  in  point  of  notoriety  to  the  ceremony 

of  livery  of  seisin. 

9.  A  fine  was,  from  its  first  institution,  more  highly 
favoured  and  protected  by  the  law,  than  any  other 
kind  of  assurance ;  for  if  either  of  the  parties  refused 
to  adhere  to  it,  there  was  a  particular  writ,  by  which 

they  were  compelled  to  appear,  called  querela  define  GUnv.nb.i. 
facto  in  curid  domini  regis.    And  if  the  fine  was  proved  ifi^^  ®'  ^'  ^* 
to  have  been  duly  levied,  then  the  party  who  refused 
to  adhere  to  it  was  attached,  till  he  found  sufficient 
security  for  his  compliance. 

10.  In  some  cases,  however,  the  civil  authority  ap<* 
pears  to  have  beea  insufficient  for  this  purpose.  Thus 
Mr.  Madox  has  transcribed  a  record,  from  which  it  Fomi.  Angi. 
appears  that  Julian  De  Swadefield  fined  to  King  John  ^^^-^  ^^- 
in  100  marks  and  six  palfireys,  per  no  quod  finis  foetus 
per  cyrt^aphum,  et  perfinem  dueUi,  inter  ipsum  et  WUhel" 
mum  de  Curtan,  defeodo  unius  mUitis  et  dinudii  cumpertin. 
inEtUngeham^  coramjustidariis,  teneatur. 

11;  The  idea  of  a  fine  appears  to  have  been  origi-  T>k«nfromth« 
nally  taken  firom  the  Transactio  of  the  Roman  law,  ^^""^  ^' 
^ich  was  an  accommodation  of  a  suit  already  com-  cowen*!  j^. 
menced,  or  an  agreement  respecting  some  doubtful  ^"^^ 
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matter^  that  would  otherwise  become  the  subject  of  a 
suit ;  and  is  thus  described  by  an  eminent  writer  on  the 
civil  law — Transactio  est,  super  re  dubid,  out  lite  incertd, 
convefUio  nan  gratuita,  aliquo  dato,  retento,  velprwnisso. 

12.  Although  no  modem  writer  on  the  English  law 
has  taken  notice  of  this  circumstance,  yet  the  defini- 
tion of  a  fine  given  by  Bracton  seems  to  be  a  proof 
of  it.— Concordia  tnforo  seculari  idem  est  quod  transactio  ; 
et  est  transactio,  de  re  dubid  et  lite  incertd,  aliquo  data,  vel 
promisso,  vel  retento,  a  lite  transactio.  From  the  simila- 
rity of  these  definitions,  it  appears  clearly  that  the 
English  lawyer  copied  from  the  Roman.  Nor  «honld 
it  appear  extraordinary,  that  we  are  indebted  to  the 
civil  law  for  this  most  useful  species  of  assurance, 
when  we  consider  how  much  our  first  writers,  Glan- 
ville  and  Bracton,  have  borrowed  from  Justinian's 
code ;  although  some  of  the  more  modern  authora  iap* 
pear  either  to  have  been  ignorant  of  the  obligations 
we  owe  to  the  Romans  in  this  respect,  or,  from  a  mis- 
taken pride,  to  have  been  extremely  unwilling  to' ac- 
knowledge them.  Lord  Coke,  however,  appears  to 
have  been  acquainted  with  the  origin  of  fines ;  for, 
speaking  of  the  etymology  of  the  word  fine,  be  says — 
''  And  the  civilians  call  this  judicial  concord;  transac- 
tianemjudicialem  de  re  immobili.'' 

13.  The  word^ni^  gippears  to  have  been  used  upon 
the  Continent,  as  synonymous  to  transactio,  in  the 
twelfth  century ;  of  which  several  charters,  published 
by  Muratori,  afford  proof.  A  part  of  one  of  them 
shall  be  ttBxiscnhed.'^Transactio  inter  Germdum  cami- 
tern,  Sfc.  atque  Attonum  archiepiscopum  Pisanum,  anno 
1121.  In  Etemi  Dei  nomine.  Amen.  Breve  recordatioms 
quaUter  Gtrardus  Comes,  S^c.^nem  fecit  et  transactianem 
Gratiano  vicedamino  ad  partem  ecclesia  archiepiscopatus 
Sancte  Marie  et  Vice  Attoni  gusdem  eccksie  archkfiscopo, 
^c.  de  qmnque  partibus  integris  de  Curte  de  BeUora,  Sgc. 

14.  It  has  been  a  favourite  topic  with  our  lawyers, 
to  enlarge  on  the  antiquity  of  fines.    Some  have  car- 


Tied  this  idea  so  far  as  to  insist,  that  thpy  were  coeval  J^^^^  ^^^ 
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Read. 
1P1< 

with  the  first  rudiments  of  the  common  law,  and 
formed  an  original  assurance.  Others  have  contended, 
that  fines  were  well  known  in  this  kingdom  before 
the  Norman  conquest.*  But  if  it  be  admitted  that 
the  first  idea  of  a  fine  was  derived  firom  the  Roman 
jurisprudence,  and  we  trust  this  fact  has  been  fully 
proved,  it  will  follow  that  fines  could  not  possibly 
have  been  known  in  England  until  some  time  after  the 
year  1 130,  when  a  copy  of  the  Pandects  was  found  at 
Amalphi,  in  Italy.  In  consequence  of  which  dis- 
covery, the  study  of  the  Roman  law  spread  with  un- 
common rapidity  over  all  Europe,  not  excepting  this 
island,  in  which  Roger,  sumamed  Vacarius,  who  was  seUtnadFit- 
brought  over  here  by  Theobald,  a  Norman  abbot„^  •  -^  • 
elected  to  the  see  of  Canterbury  in  the  year  1147, 
read  public  lectures  at  Oxford  on  the  Rom|tn  law. 

15.  As  a  further  proof  of  this  assertion,  it  may  be  orig.  Jur.  92. 
observed^  that  Dugdale  and  Madox,  two  of  the  most  jym^tC^ib. 
diligent  and  learned  inquirers  into  our  ancient  records 
aqd  charters,  have  acknowledged  that  they  could  not 
discover  any  traces  of  fines  in  this  country  before  the 
time  of  H^nry  II.,  who  ascended  the  throne  in  1155 ; 
that  is,  thirty^four  years  after  the  introduction  of  the 
Roman  jurisprudence.     So  that  there  can  scarce  re- 
main a  doubt  but  that  fines  were  first  introduced  into 
England  during  the  reign  of  King  Stephen,  or  that  of 
his  immediate  successor.  King  Henry  II.,  and  that  we 
are  indebted  to  Justinian's  code  for  this  assurance. 


*  It  was  mU  unusual,  in  the  An|^o-Saxon  times,  for  persons  to  execute 
eontracts  in  the  county-court,  where  they  were  witnessed;  of  winch 
Hickes,  in  his  Dissertatio  Epistolaru,  p.  29,  30,  published  with  the 
ThnauruM  Linguarum  Septentrionaliutny  has  produced  two  instances; 
bvt  they  bear  no  sort  of  resemblance  to  fines. 
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63.  Exception. 
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from  passing. 
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other. 
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78.  Proclamations. 


Section  1. 

There  is  Bome  difficulty  in  ascertaining  the  manner 
in  which  fines  were  originally  levied,  on  aceount  of 
the  paucity  of  materials  for  such  an  inquiry ;  for  ex- 
cept what  is  to  be  found  in  the  Dissertation  which 
Madoz  has  prefixed  to  his  collection  of  Ancient 
Charters,  and  the  few  observations  made  by  Dngtiale 
on  this  subject  in  his  Origines  Jurididtdes,  nothing  has 
been  collected  by  our  law  writers,  or  antiquaries. 

2.  (jrlanville  describes  a  fine  to  be  an  accommo- 
dation of  a  placituns,  or  suit  actually  commenced. — 
Contingit  autem  tnultoties  loquelM  motas  in  ouri&AmUni 
regis  per  amicabikin  compositumem  etjinakm^  eoMm^diam 
terminari,  seder  consensu  et  HcentiA  dommi  regis,  vel  ^jus 
justiciariomm,  undeetm^  fuerit  pUseitum,  swe  de  terrd, 
sive  de  alid  re.  It  even  appears,  that  so  early  z.%  the 
reign  of  Henry  IIL  there  was  a  particular  placitttm 
adapted  to  the  purpose  of  levying  a  fine.  Thus  Madox 
has  transcribed  a  fine  levied  in  27  Hen.  HI.,  between 
Ranulph,  abbot  of  Ramsey,  and  Mathew  De  Layham : 
— Unde  placUumJinis  facti  sumnwmtum  fwt  inter  eas,  in 
tddemcurii. 
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3.  Madox  seems  however  to  have  thought  that  a 
fine  was  not  originaDy  an  accommodation  of  a  suit, 
in  the  strict  sense  of  the  word ;  because  in  some  of 
the  most  ancient  fines  extant^  no  original  writ  appears 
to  have  been  sued  out,  nor  any  process  used,  for  the 
purpose  of  bringing  the  parties  before  the  court ;  but 
they  themselves  having  accommodated  the  matters  in 
dispute,  and  drawn  up  an  agreement  in  writing  called 

a  chtrographum,  which  signified  a  deed  of  two  parts,  t)t.32.&  i. 
written  on  the  same  sheet  of  paper  or  parchment; 
they  then  appeared  in  a  court  of  justice,  where  they 
acknowledged  it  as  their  agreement,  and  mutually  set 
their  seals  to  it ;  and  upon  payment  of  a  certain  fine, 
it  was  enrolled  among  the  records  of  the  court,  or 
else  the  parties  entered  into  an  agreement  in  court, 
where  it  was  immediately  reduced  into  the  form  of  a 
chirographum,  and  recorded,  and  a  copy  delivered  to 
each  of  the  parties. 

4.  This  idea  is  confirmed  by  the  opinion  of  the  Vtar  Book, 
judges  in  the  Abbot  of  Merton's  case,  who  said  that  fa  4.  nJ  8* 
a  fine  was  nothing  more  than  a  covenant  between  the  ^^•"'^^• 
parties,  recorded  by  the  justices ;  and  if  it  were  be- 
fore justices  of  record,  the  parties  being  present,  it 

was  sufficient,  for  the  writ  was  sued  out  only  to  make 
the  parties  appear;  and  if  they  were  present,  and 
would  appear  gratis,  it  was  unnecessary  to  sue  out  a 
writ,  but  they  might  make  a  final  covenant  by  record ; 
from  whence  it  may  be  contended,  that  fines  were  at 
first  exactly  similar  to  the  agreements  which,  in  the 
tune  of  the  Anglo-Saxons,  were  entered  into  in  the 
county  courts.  But  a  fine  differs  from  those  agree- 
ments in  two  very  material  circumstances;  first, 
nothmg  appears  to  have  been  paid  for  permission  to 
enter  into  such  an  agreement ;  and  secondly,  it  was 
not  enrolled  in  the  records  of  the  court.  It  may  also 
be  observed,  that  this  mode  of  levying  a  fine^  without 
an  original  writ,  agrees  exactly  with  the  transactio  of 
the  civil  law,  which  was  not  always  an  accommoda^ 
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tion  of  a  suit  actually  commenced  ;  but  an  agreement 
relating  to  some  doubtful  matter,  which  must  other^ 
vmo.  TneL  <u  wise  have  become  the  subject  of  litigation.  ObjeCtum 
a.  1.  *  '  she  materia  transactionis  sunt  res  dubue  vel  lUigiosa,  de 
qtdbus  scilicet  vel  nunc  lis ^t,  velinfuturum  esse  possit, 
aut  metuatur ;  nam  litem  motam  esse,  nihil  necesse  est. 

5.  The  observation  of  the  Judges  in  the  Abbot  of 
Merton's  case  may  also  be  accounted  for  on  another 

'  principle :  an  original  writ  was  not  absolutely  necesr 
sary  in  Bracton's  time  to  the  commencement  of  a  suit» 
for  if  the  defendant  would  appear  in  court  without  a 
writ,  the  Judges  might  notwithstanding  proceed  in 
Bnct.4i3.&.  the  suit.  Tot  erunt  formula  brevium  quat  sunt  genera 
actionum,  quia  non  potest  quis  sine,  brevi  agere,  cum  nan 
teneatur  alius  sine  brevi  respondere,  nisi  gratis  voluerit^  et  ex 
hoc  ei  non  ifffuriatur,  cum  scicnti  et  volenti  nan  jit  injuria. 

6.  The  law  was  however  soon,  altered  in  this  re- 
spect, for  when  Fkta  wrote,  an  original  writ  was  be- 
come absolutely  necessary.    Thus,  in  speaking  of  the 

xib.8.c.34.  Court  of  Common  Pleas,  that  author  wj%r—liabet 
etiam  curiam  suam  et  justiciarios  suos  residentes,  qui  omnes 
recordum  habent  in  his  qua  coram  eis  fuerint  placitata,  et 
qui  potestatem  habent  de  omnibus  ptacitis  et  actionibus^ 
realibus,  et  personalibus,  et  mixtis ;  dum  tamen  warrantum 
per  breve  regis  habuerint  cognoscendi,  nam  sine  warranto, 
jurisdictionem  non  habent,  neque  cohertUmem. 

Original  writ.  7.  The  present  manner  of  levying  fines  was  settled 
by  the  statute  De  modo  levandi  Jines,  18  Edw.  I.,  by 
which  it  was  enacted  that  no  fine  should  thenceforth 
be  levied,  unless  upon  a  suit  actually  commenced  in 
the  usual  way;  so  that  a  fine  then  became  an  accom- 
modation of  a  suit  in  the  most  strict  and  technical 
sense ;  and  since  that  act,  no  material  alteration  has 
been  made  in  the  manner  of  levying  fines. 

8.  A  fine  now  consists  of  five  parts,  i.  The  origi- 
nal writ.  II.  The  licentia  concordandi.  iii.  The  con- 
cord. IV.  The  note.  v.  The  foot,  chirograph  or  in- 
denture. ' 
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9.  When  the  parties  have  agreed  to  levy  a  fine^  the  Odgiaai  wiic; 
person  to  whom  the  land  is  to  be  conveyed  coi{imences 
a  suit  at  law  against  the  tenant,  by  suing  out,.a  writ 
of  covenaint  against  him,  the  foundation  of  whjich  is  a 
supposed  agreement  or  covenant,  that  the  tenant  shall 
convey  the  land  to. the  demandant,  on  the  breach  of 
which  the  .suit  is  brought.     Now  as  no  suit  can  be 
commenced  in  any  of  the  courts  of  common  law  with- 
out an  original  writ,  and  a  fine  being  a  friendly  com« 
position  of  a  suit  actually  commenced,  it  follows  that 
no  fine  can  be  levied  without  an  original  writ ;  and  the 
statute  -D^  modo  levandi  Jines  expressly  says,  **  That 
the  order  of  the  common  law  will  not  ^ufifer  a  fine 
td  be  levied  in  the  King's  Court  without  an  original." 
If,,  however,  .the  judges  permit  a  fine  to  be  levied 
without  an  original  writ^  it  is  not  absolutely  void,  Co-^ad^^  lo. 
hut  only  voidable. 

14.. A  .fine  may  be  levied  on  every  writ  by  which  51wp.a9.11. 
lands  may.  be  demanded,  charged,  or  bound,  ox  which  Hdit,  3^1 
iusffiy  sort  conoerns  lands ;  such  as  a  writ  of  mesne, 
umnmtui  cfmrtoi  de  coiisuetudmbus  et  servitiU,  §*c.     A 
fine  may  also,  be  leyied.of  an  adyowson,  in  a  writ  of 
right  of  advowsoB,  of  which  Madpx  has  given  an  in-  Form.  Angi. 
stance  of  great  .antiquity .     But  a  fine  cannot  be  levied  ^"^  *  ^^• 
on  an  original  in  a  personal  action. 

11.  The  writ  on  which  fines  are  now  usually  levied  Booth  Real, 
is  a  writ  of  cpvenant,.  which  is  in  the  realty,  apid  lies  ^***'^^^- 
wheie  a  man  cqvenanta  to  levy  a  fine  to  some  other 
pei^on,  of  hts  lai;ids  and  tenements.    The  form  of  the 

writ  is  thus — Precipe  A.  quod  teneat  B.  convGotionem  fiu,s.B,He, 
huer  eos/actam  4^  manerio,,Sfc.  et  nisi,  Sfc,    And  where 
the  lands  of  which. a  fine  is  intended. to  be  levied  are 
sftuata .  in  Afferent  counties,  there  piust  be  a  wi[it  of 
covenant  for  each  county. 

12.  Fifteen  days  must  be  given  between  the  teste 
and  the  return  of  a  writ  of  covena-pi ;  and  the  teste 
must  not  be  on  a  Sunday,  or  any  day  that  is  not  dies 
juridicus.  .;    - 

VOL.  v.  F 
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2iiMt.5ii.         13:,  In  suing  out  a  writ  of  Goyenant,  there  is  a  flne 

'  due  to  the  King,  called  the  primer  Jine  ;  for  in  every 

real  action  for  lands  and  tenements,  above  the  yearly 

value  of  five  marks,  there  is  due  a  fine  of  6^.  8^.  for 

every  five  marks  of  the  yearly  value  of  the  land,  upon 

the  original  in  the  Hanaper  Office. 

Done  V.         '    14.  Whcrc  the  sheriff  of  the  county  in  which  the 

c«r.  416. '      lands  lie  is  a  party  to  the  fine,  the  writ  ought  to  be 

.  onet,     .  ^jy^^^gj  ^Q  ^YiQ  coroner ;  for  though  the  sheriff  is  in 

general  the  proper  officer  to  execute  all  writs,  yet 

where  the  writ  is  brought  against  himself,  it  is  the 

practice,  in  order  to  prevent  partiality,  to  direct  the 

writ  to  the  coroner,  with  this  clause-^Qi^w  pradictus 

A.  B.,  est  vkecomes  comitatus  D.Jiat  ejcecutio  brevis  pra^ 

diet,  per  coranatorem ;  ka  quo^  vicecomes  nan  se  intromittat. 

Co.  Reid.  1*.       16-  If  ^^  original  writ  be  counternianded  by  a  re*- 

1  Inst.  352.  i.  frojcit,  a  fine  afterwards  cannot  be  levied  on  it.    Thus^ 

Bio.  Ab.  tie.    in  au  as$ize,  the  plaintiff  appeared  and  made  a  retraxit  ;• 

me,  pi.    .    j^(]t^j.^gLy^i^  jIj^  Judges  recorded  an  agreement  between 

the  patties,  in  the  nature  of  a  fine  ;  and,  by  the  better 
opinion,  it  was  void,  et  coram  nonjudice  ;  because  when 
the  agreement  was  made,  there  was  no  suit  depending, 
the  writ  being  determined  by  the  retraxit. 

16.  Formerly,  if  the  King  had  died  after  the  pur-^ 
chase  of  the  original  writ,  the  parties  could  not  proi» 
ceed  to  levy  a  fine  on  it,  because  it  was  abated.  But 
now  it  is  otherwise ;  for  by  the  statute  1  Ann.  c.  8.  §  5* 
no  original  writ,  process,  or  proceedings  whatsoevjer, 
shall  abate  by  the  death  of  any  King  or  Queen. 

17.  As  the  parties  are  not  supposed  to  appear  before 
the  return  day  of  the  writ  of  covenant,  it  follows  that 
no  agreement  can  take  place  between  them  until  that 
period  ;  and,  therefore,  if  any  of  the  parties  die  before 
the  return  day  of  the  writ  of  covenant,  the  fine  will 
be  void. 

wr«htr.  18.  A  writ  of  error  was  brought  to  reverse  a  fine 

Eij».  406.*       levied  by  husband  and  wife  ;  and  the  /error  assigned 

was,  that  the  writ  of  covenant  upon  which  the  fine  was 
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levied  bore  teste  the  10th  of.Aug^st,  1:2  Eliz.,  aud  was^ 
returnable  in  Michaelmas  term  of  the  same  year,  which 
was  the  27th  of  October.  The  fine  was  acknowledged 
before  commissioners,  and  the  wife  died  on  the  17th" 
of  October,  which  was  before  the  return  of  the  writ  of 
covenant.     The  fine  was  reversed. 

The  same  point  was  determined  in  the  cases  of 
Price  V.  Davies,  Comb.  57 — 71.;  Clements  v.  Lang- 
hame,  2  Lord  Raym.  872.;  Watts  v.  Birkett,  Barnes; 
220. ;  Wils.  R.  Part  II.  115. 

19.  The  second  part  of  a  fine  is  the  licentia  c(mc(/r^  ucentiacon- 
dandx ;  for  as  soon  as  the  suit  is  commenced,  the  5  Rep.  39.  a. 
tenant,  knowing  himself  to  be  in  the  wrong,  is  sup- 
posed to  make  overtures  of  accommodation  to  the  de- 
mandant, who  accepts  them,  but  having  given  pledges 

to  prosecute  his  suit,  applies  to  the  Court,  upon  the 
return  of  the  writ  of  covenant,  for  leave  to  make  the 
matter  up  ;  which  is  readily  granted,  on  payment  of   * 
another  fine. 

20.  This  second  fine  is  called  the  King's  silver,  and  Kings  «ivcr. 
is  paid  on  obtaining  the  licentia  concordandi ;  because 

the  King,  by  such  composition,  loses  the  fine,  amer- 
ciaments, and  other  advantages  that  would  have  ac- 
crued to  him  upon  the  judgment  or  nonsuit;  which, 
ia  ancient  times,  formed  no  inconsiderable  part  of  the 
rpjral  revenue. 

21.  The  King's  silver,  which  is  sometimes  called  the 
post  fine,  with  respect  to  the  primer  fine,  due  on  the 
original  writ,  is  as  much  as  the  primer  fine,  and  half 
as  much  more.     It  was  entered  on  the  writ  of  cove* 

nant  in  the  following  manner: — Robertus  Drury  dot  Tey'^casc, 
doming  Regina,  sept.  lib.  pro  licentid  concordandi  cum  *^' 
ThomA  Teg  arm.  et  Eleonord  turore  ejtis  de  placito  convene 
tiofds  de  maneriis  de,  Sgc.  Sgc.  et  habet  chirograpkum  p& 
pacem  admissum  coram  Jacobo  Dyer,  8gc.  And  such 
entry  ought  to  contain,  i.  The  sum  given  for  licence  to 
compound ;  11.  The  party  who  pays  it,  that  is,  the 
penon  in  whom  the  fee  is  to  be  vested;  11 1.  The  plea, 

F  2 
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and  between  whom ;  and  iv.  The  la&d  for  which  th^ 
fine  is  paid. 

22.  If  any  of  the  parties  die  before  the  entry  of  the 
King's  silver,  the  fine  is  in  general  void ;  because  the 
King's  silver  not  being  due  until  the  return  of  the  writ 
of  covenant,  and  being  paid  for  permission  to  accom-* 
modate  the  suit,  the  agreement  of  the  psurties  cannot 
be  considered  as^  lawful  until  it  is  entered ;  conse-* 
quently  if  the  demandant  or  tenant  dies  before  that  is 
done,  the  fine  will  have  no  efiect ;  being  similar  to  a 
judgment  given  in  an  adversary  suit,  after  the  death  of 
one  of  the  litigating  parties, 
f;""*''**"*!       23.  A  man  and  his  wife  acknowledged  a  fine  before 

Hob.  330.  .      .  ,  ,        /.TiiT        ,  ,     1  -i- 

D3rer,2ao.».    commissioucrs,  the  26th  of  March  1621,  and  the  wife 

died  on  the  27th  of  the  same  month.  The  2%ihj  com-' 
position  was  made  in  the  Alienation  Office  upon  a  writ 
of  covenant,  made  returnable  in  Hilary  term  before, 
and  the  King's  silver  was  entered  in  the  office  of  the 
King's  silver  as  of  the  same  Hilary  term,  and  so  the 
fine  was  passed  and  engrossed.  The  heir  at  law  of 
the  wife  moved  in  the  Easter  term  following  against 
this  fine ;  but  upon  debate  the  Court  resolved  that  the 
fine  must  stand. 

^n«u^  ^^  24.  A  fine  was  acknowledged  by  a  man  and  his  wife 

on  the  27th  of  December  1689,  but  by  reason  of  King 
James's  abdication,  and  his  carrying  away  the  great 
seal,  there  followed  a  stay  of  proceedings  at  law^  and 
the  woman  died  on  the  22d  of  February.  The  King's 
silver  was  paid  as  upon  a  writ  of  covenant  in  King 
James's  time,  though  no  writ  was  then  sued  out. 
Afterwards  a  writ  of  covenant  was  purchased,  rettim* 
able  in  Michaelmas  term  preceding,  sealed  with  the 
seal  of  King  William  and  Queen  Mary,  and  the  fine 
was  engrossed  as  of  Michaelmas  term.  It  was  mpved 
that  this  fine  should  be  vacated ;  but  the  Court,  after 
the  cause  had  been  twice  argued,  gave  their,  opinion 
s^iatim  that  the  fine  should  stand,  as  the  entering  of 
the  King's  silver  after  the  death  of  the  parti^^  could 


Title  XXXV.    Fine.     Ch.  ii.  §  25,  26.  69 

not  then  be  examined  into,  the  fine  being  engrossed  Btu  v.  cock, 
and  completed  as  a  fine  of  Michaelmas  term. 

25.  A  fine  was  acknowledged  before  commissioners  Barber  r. 
on  the  13th  of  May  1754.     The  writ  of  covenant  was  Bamw,  218. 
tested  the  first  day  of  Easter  term  in  five  weeks  (19th 
May).     It  was .  compounded,  and  the  pre-fine  paid 
between  the  17th  and  20th  of  May,  and  after  passing 
the  return,  warrant  of  attorney,  and  custos  brevium 
office,  was  brought  to  the  King's  silver  office  on  the 
nth  of  June,  and  the  clerk  then  entered  the  King's 
silver  or  post-fine  in  his  book,  and  on  the  writ  of  co- 
venant.    Mary  Nunn  the  cognizor  died  on  the  27th 
of  May.     A  caveat  to  prevent  the  completing  of  this 
fine  was  brought  to  the  King's  silver  office  on  the  13th 
of  June,  before  the  record  was  made  up  in  form,  on 
behalf  of  John  Nunn,  eldest  son  and  heir  of  the  cog- 
nizor.   A  rule  to  show  cause  why  that  caveat  should 
not  be  withdrawn,  was  made  absolute,  and  the  Court 
utterly  exploded  the  notion  which  prevailed,  undoubt- 
edly by  mistake,  in  the  case  of  Hameis  v.  Mickle*  Ban«t,  214. 
twaite,  that  the  King's  silver  was  the  pre^fine  or  fine 
for  licence  to  alienate,  whereas  the  King's  silver  is  the 
post-fine,  or  fine  given  pro  licentid  concordandi.     The 
return  of  the  writ  of  covenant  was  agreed  to  have  been 
in  the  lifetime  of  Mary  Nunn,  the  cognizor ;  and  from 
that  time  the  Crown  had  a  right  to  the  post-fine, 
which  was  entered  at  the  King's  silver  office  before 
any  caveat  was  entered  against  it.    The  making  up 
the  record  in  form  is  a  ministerial  act,  not  necessary 
to  be  done  previous  to  the  caveat,,  as  the  entry  of  the 
clerk  of  the  King's  silver  was  sufficients 

S6.  When  a  year  and  a  day  has  elapsed  from  the  Coctoa  ▼. 
date  of  the  caption,  or  acknowledgment  of  a  fine,  niumM/ais. 
without  entering  the  King's  silver,  an  affidavit  must  be 
made  that  all  those  who  depart  with  any  interest  by 
the  fine  are  still  living,  otherwise  the  King's  silver  will 
not  be  received.    And  if  a  year  elapses  before  a  fine  is  ongor^r  ▼. 
carried  to  the  King'a  silver  office,  an  affids^vit  must  be  b!!^315. 
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made  that  the  parties  were  alive  when  liie  King's  silver 
was  paid. 
Rules bf  court,  27.  By  a  rule  of  the  Court  of  Common  Pl^ai^^  made 
tSfktubp.""  in  Easter  term,  9  Anne,  it  is  ordered,  "  Tliat  no  fine 
whatsoever,  taken  and  acknowledged  before  the  Chief 
Justice,  or  any  judge  of  assize,  or  aeijeant  at  law,  if 
the  date  of  the  caption  of  such  fine  shall  appeiur  to 
have  been  rased,  shall  for  the  future  pas«  the  Que^[i  3 
silver  office,  and  the  Queen's  silver  of  such  fine  be  re* 
corded,  by  the  said  clerk  of  the  Queen  s  silver,  before 
there  be  an  order  under  the  hand  of  the  said  Chief 
Justice,  or  some  other  justice  of  this  court  for  kis 
passing  and  entering  such  fine,  first  had  and  obtained." 
28.  Formerly  the  post-fine  or  King's  silver  was  paid 
at  the  King  s  silver  office ;  but  by  the  statute  32  Geo. 
II.  c.  14.. it  is  enacted,  §  1.  '*  That  on  every  writ  of 
covenant  which  shall  be  sued  out  for  passing  of  ^oes 
in  the  Common  Pleas  at  Westminster,  the  officer  whose 
duty  it  is  to  set  and  endorse  the  pre-fine  payable 
thereon,  shall,  at  the  same  time,  set  the  usual  po6t* 
fine,  and  endorse  the  same  on  the  back  of  the  said  writ^ 
together  with  his  name  or  mark  of  office,  in  like  maA^ 
ner  as  ^he  same  are  now  endorsed  at  the  King's  silver 
office  ;  which  post-fine  shall  be  forthwith  paid  to  the 
receiver  of  the  pre-fines  at  the  Alienation  Office,  with 
Ad.  as  his  fee  for  receiving  the  same,  instead  of  his  fee 
of  4d.  charged  on  lands  and  hereditaments,  and  pay- 
a.ble  to  sheriffs,  bailifis,  and  others,  on  discharging  the 
same,  by  3  Geo.  I.  c.  16.;  which  fee  of  4rf.  by  the 
said  act  granted^  after  the  first  day  of  Trinity  term 
1759,  shall  cease;  and  such' receiver  shall  endorse 
upon  the  back  of  every  such  writ  of  covenant  one  mark 
of  office,  a&is  now  used  by  him  on  the  receipt  of  pre- 
fines  at  the  Alienation  Office^  with  the  name  of  such 
feceiver,  and  the  sum  received  as  the  post-fine;  which 
tnark  of  such  receiver  shall  discharge  the  manors, 
lands,  and  hereditaments  comprised  in  the  said  writ 
of  covenant)  and  the  cognizees  named  ther^in."^^    . 
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Sect.  2,  "  The  officer  or  clerk  of  the  King's  silver 
office,  or  his  deputy,  shall  continue  to  enter  erery  fin0 
\ipoik  record,  in  the  way  hitherto  used,  and  make  the 
same  entries,  and  put  thereon  the  same  endorsements, 
Math  the  same  mark^  and.  in  like  manner,  as  hath 
hith^fto  been  the  practice  of  the  said  office  in  passing 
fiftes ;  and  no  fine,  until  the  same  be  marked  with  the 
sum  to  which  the  post^fine  Amounts  in  the  Kiiig's  silvejr 
effibe,  fthall  be  effectual  in  law/' 

Sect.  3.  **  Where  no  pre-fine  is  payable  on  any  writ 
b(  c&Tenant,  m.  where  the  lands  are  under  the  yearly 
value  of  five  marks»  the  officer  at  the  Alienation  Offide, 
whose  duty  it  is  to  set  pre-fines,  shall  set  on  every 
writ  of  covenant  brought  to  the  said  Alienation  Office, 
on  which  no  pre^fine  is  payable,  a  post-^fine  oidit.  8^., 
and  fthall  endorse  such  post^fine  of  6^.  Sd.  on  every 
sach  writ  of  covenaht,  with  his  name  and  mark  of 
office,  as  it  has  been  usual ;  and  every  such  .poBt-finc 
6f  6i.  9d.  shall  be  paid  to  the  receiver  of  the  Alienation 
Office  before  the  writ  of  covenant,  on  which  no  pre-fine 
is  ]paydtble,  be  passed  at  the  Alienation  Office ;  and  the 
reviver,  on  payment  of  the  said  Qs^  %d.  shall  endorse 
and  mark  every  such  writ  of  covenant,  as  other 
writd  of  covenant  are  by  this  act  directed  to  be  ifen- 

Sect*  4.  ''  The  officer  or  clerk  of  the  King's  silver 
office,  or  his  deputy,  after  the  first  day  of  Trinity  term 
1769»  shall  not  receive  any  writ  of  covenant ;  unless 
it  appear,  by  the  mark  and  endorsement  of  such  ret 
eOiter,  that  the  post-fine  has  been  paid." 

SMt»  5.  *^  If  bfter  the  payment  of  such  post*fine^ 
tbt  Writ  of  covenant,  by  the  death  of  any  of  the  par* 
tiesi  6t  Other  eanse,  be  prevented  from  j)a8sing  through 
the  several  officeid,  so  as  the  said  fine  is  not  completed^ 
then  the  &aid  receiver  shall  repay  to  the  cognizeefe,  or 
their  ikttomef,  on  p^oducin^  and  filing  with  him  the 
iaid  writ  6f  ddvcr&dnt^  every  ^  such  sum  as  has  been  by 
hitt  btfofft  te^seived  for  the  poit-ifine;  and  such  writ  of 


72  Title  XXXV.    Fine.    Ck.  ii.  §  29.^-^1. 

covenant  so  remaining  filed  with  such  receiver,  shall 
be  a  discharge  to  such  receiver/' 
1  bm  &  PujL       29.  By  a  rule  of  the  Court  of  Common  Pleas,  made 

530 

in  Easter  term,  36  Geo.  IIL,  it  is  ordered,  that  no 
fines  which  shall  appear  to  have  been  acknowledged 
more  than  twelve  calendar  months,  shall  be  permitted 
to  pass  the  King's  silver  office,  without  a  rule  of  court, 
or  an  order  under  the  hand  of  the  Lord  Chief  Justice; 
or  some  other  judge  of  that  court.    And  that  where 
the  conuzor  or  conuzors  shall  be  all  living  at  the  time 
of  making  the  application  for  such  rule  or  order,  an 
affidavit  shall  be  made  thereof.    And  in  case  any  or 
either  of  the  conuzors  of  such  fine  should  not  then  be 
living,  an  affidavit  shall  be  made,  stating  the  time  of 
the  death  of  such  conuzor  or  conuzors ;  and  the  appli^ 
cation  in  such  case  for  a  rule  or  order,  that  the  said 
fine  may  pass  the  King's  silver  office,  shall  be  made  to 
the  Court  by  motion,  if  in  term  time,  or  if  in  vacation> 
to  the  Lord  Chief  Justice  or  some  other  df  the  justices 
of  that  court,  at  his  chambers.    And  that  the  rule  or 
order  in  such  last- mentioned  case,  when  obtained, 
shall  be  filed,  with  the  pracipe  and  concord  of  the  fine, 
at  the  King's  silver  office, 
coocord.  30.  The  third  part  of  a  fine  is  the  concord  or  agree- 

ment entered  into  openly  in  the  Court  of  Common 
Pleas,  or  before  the  Chief  Justice  of  that  court,  or  com- 
missioners duly  authorized  for  that  purpose ;  which 
is  the  substance  of  the  fine.  It  is  usually  an  acknow-^ 
ledgment  from  the  deforciants,  or  those  who  keep  the 
others  out  of  possession,  that  the  lands  in  question 
are  the  right  of  the  demandant ;  and  from  the  acknow- 
ledgment or  recognition  of  right  thus  made,  the  party 
who  levies  the  fine  is  called  the  cognizor^  and  the  per^ 
son  to  whom  it  is  levied,  the  cognizee«  :  j   > 

3L  The  form;  of  the  concord  is  thus: — '*  Aqdthe 
agreement  is  such,  to  wit,  that  the. aforesaid  A.  .(the 
deforciant  in  the  original  writ)  hath  acknov^.ledged 
the  aforesaid  manors, .  lands,  tenements,:  leqidheredi-r 
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laments^  with  the  appurtenances,  to  be  the  right  of 
him  the  said  B.  (the  plaintiff  or  demandant)  and  those 
he  hath  remised  and  quit-claimed  from  him  the  said 
A.  and  his  heirs,  to  the  aforesaid  B.  and  his  heirs,  for 
ever.  And  moreover  the  said  A.  hath  granted,  for 
himself  and  his  heirs,  that  he  will  warrant  to  the  afore- 
said B.  and  his  heirs,  the  aforesaid  manor,  lands,  tene- 
ments, and  hereditaments,  with  the  appurtenances, 
against  him  the  said  A.  and  his  heirs  for  ever." 

32.  By  the  common  law,  the  cognizor  seems  to 
have  been  bound  to  warrant  the  lands  to  the  cognizee, 
though  no  express  words  to  that  purpoiie  were  in* 

serted  in  the  fine.  Thus  Bracton  says, — Item  suffidt  382.«.389.«. 
fim  foetus  in  cur  id  damini  regis,  licet  expi*essa  warrantia 
vd  hmnagium  et  servitium  non  intervenerit ;  dum  tamen 
cumstiterit  perjinem  et  chirographum^  quod  ille  qui  tenets 
tenere  debeat  de  eo  qui  vacatur  ad  warrantiam.  But 
in  course  of  time  it  became  the  practice  to  annex 
an  express  warranty  to  all  fines,  which  is  still  coil- 
tinued. 

33.  It  appears  from  Glanville,  lib.  11.  c.  I.  that  the 
suitors  in  the  curia  regis  were  at  all  times  allowed  to 
prosecute  their  causes  by  attorney,  who  was  called 
ftspmsaiis  ad  lucrandum  vfil  perdendum ;  and  a  plea 
m^t  be  thus  commenced  and  determined,  whether 
by  judgment  or  by  final  concord,  as  effectually  as 
by  the  principal  himself.  Per  procuratorem  itaque  talem 
potest  piacitum  illud  deduci  in  curid,  et  terminari^  sive  per 
ju£cium,  sivejinalem  concerdiam,  adeo  pleni  eljirmiler  ut 
per  eum  qui  alium  loco  suo  indeposuit. 

34.  In  consequence  of  this  doctrine,  fines  were  fre*- 
quratly  levied  by  attorney,  and  in  the  Formulare 
Anglicanum  there  are  several  records  of  fines,  which  Now  iei.  3^. 
appear  to  have  been  levied  by  attorney,  the  chiro- 
graph being  worded  in  this  manner : — Hac  estjinalis 
cmcardia  facia,  Sgc.  inter  Thomam  De  Preston,  per  Alex* 

sndntm  Waliensem,  positum  loco  suo  ad  lucrandum  vd 
perdendum^ftjtanulj^hum,  Sfc^ 
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Kot.  Pari.  This  pntctice  was  productive  of  several  frauds,  and 

riJt'.M2.  therefore  the  statute  Demodo  kvandijine^  enacted,  that 
the  parties  to  a  fine  should  appear  personally  in  court, 
in  order  that  the  judges  might  have  an  opportunity  of 
examining  into  their  age  and  capacity. 
Farm«r*t  cue,  35.  It  was  formerly  usual  for  the  cognizor  to  make 
the  cognizance,  that  is,  to  acknowledge  the  cdhcord 
of  the  fine,  before  any  original  writ  had  been  sued  out ; 
and  this  practice  so  far  prevailed,  that  the  judges  uni- 
formly supported  such  fines ;  but  in  all  cases  of  this 
kind,  an  original  writ  must  have  been  sued  out  and 
made  returnable  on  some  day  previous  to  that  on 
which  the  concord  was  acknowledged :  a  lioentia  am- 
cardandi  must  also  have  been  obtained,  and  the  King's 
silver  regularly  paid  and  entered ;  for  these  circum- 
stances were  absolutely  necessary  to  complete  the  fine. 

36.  The  practice  of  acknowledging  the  concord  of 
a  fine  before  the  writ  of  covenant  was  sued  out,  was 
often  productive  of  great  inconveniences  and  irregti^ 

1 H.  Black,  larities ;  which  are  now  prevented  by  a  rule  of  the 
Rep.  526.  Court  of  Commou  Pleas,  made  in  Trinity  term  30 
Oeo.  III.,  by  which  it  is  ordered,  that  from  and  after 
the  first  day  of  Michaelmas  t^rm  theti  next  ensuing, 
every  fine,  at  the  time  of  signing  the  Judge'ls  aUoeatur 
thereon,  shall  have  the  writ  of  covenant  sued  out,  and 
Annexed  tiiereto. 

37.  The  Concordia  facta  in  curiA  is  the  complete 
fine ;  and  therefore  if  after  the  concord  is  acknow- 
ledged in,  court,  one  of  the  cognizors  dies,  still  the 
cognizee  may  proceed  with  this  fine,  against  the  sur- 
viving cognizor. 

EnfieM't  cue,  d8.  Two  brothers  acknowledged  the  concord  of  a 
^^  ^'  fine  before  Lord  Ch.  Ju^t.  Hobart,  and  then  the  6lder 
brother  died ;  several  motions  were  made  for  the  pro* 
ceeding,  and  staying  of  the  fine.  The  Ch.  Just,  wto 
clearly  of  opinion  that  the  cognizee  liiight  proMMl 
with  his  fine  as  against  the  surviving  brother,  and  iak6 
out  his  writ  of  covenant  accordingly,  the  d^itth  of 
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^Ider  brother  being  no  impediment ;  for  the  acknow^ 
]edgment  of  each  person  wbs  good  against  himself,  and 
should  operate  for  as  much  as  he  could  pass. 

39.  A  fine  was  stopped  at  the  King's  silver  office,  cvitton  v. .    . 
for  want  of  an  affidavit  that  tiie  parties  were  living;  BaroeV,  215. 

a  year  baring  elapsed  since  the  acknowledgment ;  and 
one  of  the  cognizors  being  dead,  application  was  made 
to  the  Court  that  he  might  be  struck  out^  and  that  thQ 
fine  might  pass  as  to  the  other  cogaizor.  This  motion 
was  denied,  but  a  rule  was  made  that  the  surviving 
cognizor  should  show  cause  why  the  fine  should  not 
pass  generally  as  to  aU  the  parties ;  and  upo^  affidavit 
of  service,  the  rule  was  made  absolute. 

40.  Lands  situate   in  different  counties  may  be  Dyer,22r. 
contaiued  in  tiie  same  concord,  though  there  must  be  ^  ^"*'  *'^*' 
several  writs  of  covenant.  Anu. 

41.  Formerly  lands  purchased  of  different  persons 
were  allowed  to  be  comprised  in  the  same  concord ; 
and  every  vendor  warranted  against  himself  and  his 

heirs  only :  but  by  an  order  of  Lord  Chancellor  wiu.  on 
Hatton,  reciting  that  by  fines  of  this  sort  her  Majesty  "^^'* 
was  defrauded  of  the  profits  of  her  post-fines,  and  of 
the  seals  on  writs,  and  the  Chancellor  and  others  lost 
their  fees ;  the  cursitorB  are  authorized  to  stay  a  writ 
where  there  is  more  than  one  demandant,  and  one  de- 
forciant, except  coparcenei^,  joint  tenants,  and  tenants 
in  commoYi.  But  the  cursitors  will  permit  two  sepa- 
rate purchases  to  be  comprised  in  one  fine,  on  an 
affidavit  that  the  value  of  both  together  does  not  ex-  . .  » 

ceed  two  hundred  pounds. 

42.  The  concord  comes  in  lieu  of  the  sentence  siniiiarctt^   : 
which  would  have  been  given,  in  case  the  parties  had  i"*""*"- 
not  compounded  the  suit ;  it  is  therefore  considered 

as  exactly  similar,  and  attended  with  the  same  qoit-^ 
sequences,  as  a  judgment  in  an  adverse  suit*  The 
cognizance  must  therefore  be  made  of  those  things 
only,  imd  to  those  persons  only,  who  are  nam$d  in  the 
priginal  writ,  on  which  the  fine  is  levied ;  becttus^  th^ 


76  Title  XXX\:  Fine.    CA.  ii- §  43— 48. 

cbgnizance  being  in  the  nature  of  a  judgment,  binds 
only  those  persons  and  things  which  are  judicially 
before  the  Court. 

Co.  Read*  43.  This  rule,  however,  admits  of  a  few  exceptions ; 

for  a  remainder  may  be  limited  in  the  concord  of  a 
fine,  to  a  person  not  named  in  the  original  writ ;  in 

Tit.  32.  c  2.  the  same  manner  as  a  remainder  may  be  limited,  in  a 
deed,  to  a  person  who  is  not  a  party. 

Co.  Read.  11.  44.  If  a  procipc  be  brought  against  a  tenant  for  life, 
and  upon  his  default  the  person  in  reversion  is  re- 
ceived, he  may  levy  a  fine  of  his  reversion  to  the  de- 

3tiep.39.k  mandant;  although  he  is  not  named  in  the  original 
writ.  In  the  same  manner,  if  a  fine  is  levied  by  a 
vou(^hee  to  the  demandant,  or  by  a  demandant  to  the 
vouchee,  it  will  be  good :  but  a  fine  levied  by  a 
vouchee  to  a  stranger  is  void. 

•  45.  The  reason  of  the  two  last  cases  is  because  the 
person  in  reversion,  and  the  vouchee,  are  allowed  by 
the  Court  to  come  in  the  place  of  the  tenant,  against 
whom  the  pracipe  was  originally  brought ;  and  having 
been  made  parties  to  the  suit,  they  are  bound  by  the 
judgment,  as  much  as  if  they  had  been  named  in  the 
original  writ. 

Bro.Ab.rtt.        46.  The  object  of  fines  being  to  settle  the  pos- 

co.Raad.8.     s^ssiou,  uot  ouly  for  the  present,  but  for  ever,  in  the 

5 Rep. 38. 6.  u^^gt  certain  and  secure  manner;  the  judges  never 
allow  lands  to  be  limited  in  the  concord  of  a  fine  to 

8«y»oi»  ^.      two  persons  and  their  heirs,  but  always  direct  them 

cs.  '      *    tb  be  limited  to  the  two  persons,  and  to  the  heirs  of 

one  of  them. 

RowomiA  ^  47.  The  necessity  of  the  case  however  requires  that 
where  the  lands  comprehended  in  a  fine  are  held  in 
gavelkind,  this  rule  should  be  dispensed  with;  and 
thetefore  when  a  fine  is  levied  of  lands  of  this  sort,  the 
judges  will  permit  them  to  be  limited  to  two  or  more 
p6rsonsv  and  their  heirs. 

Co.  Rttd.  3.  ^B.  A  wimranty  ought  not  to  be  allowed  in  the 
concord  of  a  fine  from  two  persons  and  their  heirs. 
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for  the  same  reason.  But  a  warranty  has  been  allowed  Rob.  oav.  132. 
from  three  persons  and  their  heirs,  where  the  lands 
were  held  in  gavelkind. 

49.  The  judges  ought  not  to  permit  a  £ne  to  be  2  Rep.  74.6. 
levied  upon  condition ;  nor  should  a  saving  or  excep- 

tion,  or  a  clause  of  re-entry,  be  allowed  in  a  fine :  but 

if  a  fine  is  actually  levied  to  two  persons  and  their 

heirs,  or  with  a  warranty  from  two  persons  and  their 

heirs,  or  upon  condition,  with  a  saving,  exception,  or 

clause  of  re-entry ;  such  a  fine  will  notwithstanding 

be  valid,  upon  the  principle  that  ^eri  nan  debuit,  sed  12  R«pb  125. 

factum  vakt,et  facta  tenent  multa  quajieri  prohibentur. 

And  Plowden  has  given  some  instances  of  fines  levied 

OR  condition,  which  were  allowed  to  be  good. 

50.  The  fourth  part  of  a  fine  is  the  note,  which  is  an  Note. 
abstract  of  the  writ  of  covenant  and  concord,  and  is 
only  a  doquet  taken  by  the  chirographer,  from  which 

he  draws  up  the  indenture.  It  is  sometimes  taken  in 
the  old  books  for  the  concord. 

51.  The  fifth  and  last  part  of  a  fine  is  the  foot,  chiro*  Foot  or  cbiro- 
graph,  or  indenture,  which  includes  the  whole  matter,  ^^* 
sta&ig  the  parties,  day,  year,  and  place,  and  before 

whom  it  was  acknowledged  or  levied.  Of  this  there 
are  indentures  made  and  engrossed  at  the  chirographer's 
office,  and  delivered  to  the  cognizor  and  cognizee,  be* 
ginning  with  these  words,  ''  This  is  the  final  agrecr 
ment,''  &c.,  and  then  stating  the  whole  proceeding  at 
length ;  thus  the  fine  is  completely  levied. 

52.  A  fine  is  said  to  be  engrossed  when  the  chiro-  co.  Rod.  1. 
grapher  makes  out  the  indentures,  and  delivers  them 

to  Uie  parties.  But  it  is  not  absolutely  necessary  that 
a  fine  shoidd  be  engrossed,  provided  the  concord  be 
recorded ;  for  Lord  Coke  observes,  that  a  fine  is  a  per** 
feet  record  before  it  \^  engrossed.  And  a  fine  may  be 
engrossed  at  any  time  after  it  is  levied. 

53.  Sir  John  Brome  in  33  Hen.  VIII.  acknowledged  Brome'f  cue, 

4  Leon.  96 

a  fine  of  certain  lands.    The  King's  silver  was  entered,  cnrnipconV 
and  the  cognizance  taken ;  and  in  29  Eliz.  the  person  254.'.. 
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:  .  Whd  claimed  under  this  fine  came  into  court/  an^ 
prayed  that  the  fine  might  be  engrossed^. it  appearing 
upon  examination  that  the  party  to  whom  the  fine  was 
levied  was  seised  after  the  fine,  and  had  suffered  a 
common  recovery  of  the  land,  which  had  been  enjoyed 
according  to  the  said  fine.  The  Court  onlered  the 
fine  to  be  engrossed. 

2  Leon.  iJ»3.  54^  The  rccord  of  the  fine  which  remains  in  the  pos* 
session  of  the  chirographer  is  the  principate  recordum  ; 
so  that  if  there  is  any  difference  between  it  and  the 
record  which  remains  with  the  custos  brevium^  that 
which  continues  with  the  chii-ographer  is  considered 
as  the  true  record. 

BttU,  N.  p.  55  The  chirograph  of  a  fine  is  evid^tice  to  ail  per- 

sons, and  in  all  courts,  of  such  fine ;  because  the 
chirographer  being  an  officer  appointed  by  the  law 
for  the  purpose  of  transcribing  fines  from  (Ixe  record, 
his  copies  must  be  allowed  to  be  authentic. 

56.  By  the  statute  23  Eliz.  c.  3.  §.  6.  it  is  enacted^ 
that  the  chirographer  shall  every  term  write  out  a  table 
of  the  fines  levied  in  each  county  in  that  term,  and  shaU 
affix  it  in  some  open  part  of  the  Court  of  Common 
Pleas,  all  the  next  term ;  and  shall  also  deliver  llie 
contents  of  each  table  to  the  sheriff  of  each  county, 
who  shall,  at  the  next  assizes,  fix  the  same  in  some 
open  part  of  the  court. 

Au  the  proceed-      57^  Thcrc  are  two  petitions  of  the  Commons  in  the 

tfigi  on  fines  ^ 

mutt  be  re-       roUs  of  Parliament,  4  Hen.  IV.  No.  35,  and  6  Hen.  IV. 

Rot.ParLv«i.3.  No.  28,  Stating  that  many  fines  of  land  remained  in 

the  King's  treasury,  and  the  notes  of  such  fines  remain^* 
ing  in  the  Court  of  Common  Pleas  had  been  taken 
away,  and  other  fines  and  notes  of  fines  counterfeited 
and  put  in  their  places,  whereby  many  persons  were 
disinherited ;  in  consequence  of  which  a  statute  was 
immediately  passed,  5  Hen.  IV.  c.  14.,  enacting  that 
all  the  proceedings  on  fines,  both  previous  to,  and  at 
the  acknowledgment  thereof,  should  be  enrolled  of 
record  in  the  Court  of  Common  Pleas. 
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58.  By  the  statute  23  Eliz.  c.  3«  ^  1.  &  6.,  it  is 
enacted,  that  every  writ  of  covenant  and  other  writ 
whereupon  any  fine  shall  be  levied,  the  return  thereof, 
the  writ  of  dedimus potestatem,  made  for  the  knowledging 
of  any  of  the  same  fines,  the  return  thereof,  the  con- 
cord and  foot  of  every  such  fine,  the  proclamations 
made  thereupon,  and  the^  King's  silver,  may,  upon  the 
request  or  election  of  any  person,  be  enrolled  in  rolls  of 
parchment ;  and  that  the  enrolments  of  the  same,  or  of 
any  part  thereof,  shall  be  of  a  good  force  and  validity 
in  law,  to  all  intents,  respects,  and  purposes,  for  so 
much  of  any  of  them  so  enrolled,  as  the  same,  being 
extant  and  remaining,  were  or  ought  by  law  to  be. 

59.  The  office  of  the  chirographer  of  fines  was  burnt 
down  in  the  yeax  1679,  whereby  several  records  of    . 
fines  which  had  been  levied  in  Trinity  and  Michael- 
mas term  preceding,  were  either  burnt  or  lost.     In 
consequence  of  which  an  act  was  passed,  31  Car.  II, 

c.  3.  reciting,  that  the  fines  so  burnt  or  lost  had  duly 
past  all  the  offices;  so  that  by  the  records  of  the 
King  s  silver,  the  notes  of  the  cursitor  who  made  out 
tbe  writs  of  covenant,  and  the  entries  thereof  at  the 
office  of  alienation,  and  by  the  book  of  entries  of  fines 
kept  by  the  chirographer's  deputy,  &c.  the  full  cour 
tents  of  all  such  fines  would  appear.  But  for  want  of 
the  records  of  the  fines  so  burnt  or  lost,  purchasers 
and  others,  whose  titles  were  secured  under  tbe  said 
fines,  were  in  danger  of  having  the  same  impeached. 
It  was  therefore  enacted,  that  the  said  chirographer  or 
his  deputy  should,  before  the  end  of  the  next  Trinity 
term,  upon  oath,  certify  to  the  Justices  of  the  CommoA 
Pleas,  a  qote  of  all  such  fines  entered  into  the  said 
l}ook  kept  by  the  said  deputy,  that  he,  upon  diligent  v 

search,  ^ould  find,  were  either  burnt  or  lost,  by  reason 
of  the  said  fire ;  which  certificate  should  be  in  parch« 
ment,  fairly  written,  and  a  copy  thereof  set  up  in 
WestiQinster  Hall,  &c. ;  and  that  any  time  within 
three  years,  the  Chief  Justice  of  the  s^id  Court  of 
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Oommon  l^leas,  together  with  any  one  or  moire  of  tlie 
justices  of  the  said  court,  should  hare  pow^«  torsend 
for  any  officers'  books/  records/  &Cu  and  upoh  full 
examination  of  any  such  fine/ the 'records  ^whetteof 
were  burnt  or  lost,  should  direct  the  said  ehirographer 
or  his  deputy  to  new  engross  the  note  and  ibot  of^iieh 
fine  without  fee,  and  to  carry  the  same  before  the  said 
Chief  Justice,  and  such  other  of  the  fiaid.justke&as 
shall  have  taken  the  examination  ctuiceriiimg  the^bum- 
ing  or  loss  of  such  fine>  who  ate  required  to  subseribe 
their  names  at  the  bottom  of  the  said  note  and  foot ; 
and  every  such  fine  whereof  the  record  should  beso  new 
engrossed,  should  be  of  the  same  force  and  efiect,  as  if  it 
had  still  remained  upon  record  unconsumed  or  not  lost. 
ifommeot        60.  It  is  a  principle  of  the  common  law,  that  the 
^^  a  fine.'   evideuce  of  a  record  is  of  so  high  and  certain  a  nature, 
?fS.  m'a.   '^^'  i*s  authenticity  is  never  permiitted  to  be  ca)}ed  in 
question ;  so  that  no  averment  can  be  made  ^gai^st 
any  fact  which  appears  on  record.    Tbus  if  the  l^i^'s 
silver  is  stated  on  the  record  to  have  been  paid  befqre 
the  death  of  the  cognizor,  though  in  truth  the  ,f9c;t  }>e 
otherwise,  the  judges  will  support  the  fife,  .^d  ^}\\ 
not  allow  of  any  averment  that  the  cognizo^  di€4  be-* 
fore  the  entry  of  the  King's  silver,  because  U^^t  would 
be  to  contradict  the  record. 

61.  In  pursuance  of  this  principle,  it  has  been  de- 
termined by  the  House  of  Lords,  that  where  the  chiro- 
graph of  a  fine  is  once  recorded,  no  averment  will .  be 
allowed  as  to  the  time  of  its  caption  or  acknowledg- 
ment ;  but  it  will  be  considered  as  a  fine  of  that  term 
in  which  it  is  recorded. 
UojraT.Vu.        62.  Upon  a  trial  at  bar,  in  ejectment^  it  appeared, 
1 2^n,379.   that  Nathaniel  Lord  Viscount  Say  and.  Sele,  being 
10  Mci^io.     tenant  in  tail  of  the  premises  in  question,  with  re- 
4  Bro.Pari.     maindcr  over,  levied  a  fine  in  October  1701,  and,  in 
Michaelmas  term  following,  suffered  a  recovery }  and 
to  prove  this,  the  chirograph  of  a  fine  was  produced, 
importing,  that  Nathaniel  Viscount   Say  an^  Selo 
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levied  that  fine  on  the  23d  of  October  1701 ;  and  the 
exemplification  of  a  common  recovery  was  also  pro-* 
duced,  which  appeared  to  have  been  suffered  on  the 
18th  of  November  1701.  The  question  was,  whether 
the'cognizee  of  the  fine  had  the  freehold  in  him  when 
the  recovery  was  suffered  ? 

It  was  ins^ted  by  the  plaintiff's  counsel  that  he  had 
not ;  for  that  the  fine  given  in  evidence  to  make  him 
80,  was  not  in  fact  acknowledged  until  the  2d  of 
March  1701,  which  was  four  months  after  the  recovery 
was  suffered;  and,  to  support  this  fact,  they  offered 
to  produce  and  prove,  i.  The  record  of  the  recog- 
nisance, or  acknowledgment  of  the  fine,  under  the 
hand  of  the  Lord  Chief  Justice  Trevor,  whereby  it  ap- 
peared, that  the  acknowledgment  thereof  was  inade 
and  taken  before  the  said  Lord  Chief  Justice  on  the 
2d  day  of  March  1701,  and  not  before,  ii.  That  the 
acknowledgment  of  the  fine  was  the  very  true  acknow- 
ledgment or  recognisance  of  the  concord  upon  which 
the  fine  given  in  evidence  passed,  and  upon  which 
the  chirograph  of  that  fine  was  made  and  engrossed. 
And,  III.  They  offered  to  produce  the  files  of  the 
Court  of  Common  Pleas  of  the  acknowledgment  of  all 
fines  in  Michaelmas  term  1701,  whereby  it  would  ap- 
pear that  Lord  Say  and  Sele  did  not  acknowledge  any 
fine  whatsoever,  of  or  in  that  term,  at  any  time  before 
the  suffering  the  common  recovery.  But  the  Court 
of  Queen*s  Bench  refused  to  admit  any  of  the  matters 
offered  against  the  fine  to  be  given  in  evidence,  being 
of  opinion,  that  no  proof  or  evidence  of  the  time  of  the 
acknowledgment  of  a  fine  ought  to  be  admitted,  con- 
trary to,  or  against  the  chirograph  thereof;  and  that 
the  record,  which  is  the  chirograph  of  the  fine,  cannot 
be  fidsified  until  it  is  vacated  or  reversed. 

From  this  judgment,  a  writ  of  error  was  brought  iit 
the  House  of  Lords ;  and  one  of  the  errors  assigned 
was,  because  the  records'  and  matters  offered  to  be 
given  m  evidence,  were  not  admitted  or  allowed  by 

vol.  v*  o 
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ihe  Court  to  be  given  m  evidence  to  prove  the  true 
time  of  acknowledging  the  fine.  In  support  of  which, 
it  was  insisted,  that  as  the  fine  was  not  in  fact  acknow- 
ledged u^til  the  2d  of  March*  it  could  not  transfer 
the  freehold  of  the  lands  to  the  tenant  to  the  fr^^cipc 
three  months  before  the  time  of  that  acknowledgment; 
and  that  die  plaintiff  was  admitted  to  the  proof  of  this 
fact  by  the  statute  23  Eliz*  c.  3.  %  6.,  wbich  directft^ 
that  the  time  of  the  acknowledgment  shall  be  certifi.ed 
by  those  who  take  such  acknowledgment;  for*  i£  a 
man  cannot  give  in  evidence  the  time  of  acknow- 
ledging a  fine^  in  order  to  avoid  deceit  imposed  upon 
him  by  that  fine*  this  statute  would  answer  no  pur* 
pose. 

r  On  the  other  side  it  was  contended*  that  the  cap- 
tion oC  the  fine  ought  not  to  foe  admitted  against  the 

record  or  indenUure  of  the  fine :  for  it  would  shake  all 

•       •  •        • 

family  settlements,  and  introduce  the  greatest  uncer- 
tainty and  confusion  in  all  conveyances  by  fines,  upon 
which  the  most  considerable  estates  in  the  kingdom 
depended;  and  that  an  attempt  to  set  aside  a  fine 
ypon  evidence  was  never  before  m^de*  That,  in  the 
indentures  of  all  fines,  the  concord  is  recorded  to  be 
made  in  court;  whereas  the  captions  of  the  acknow-^ 
ledgments  of  all  fines  (except  a  very  few)  are  taken 
out  of  court,  either  before  the  Lord  Chi^  Justice  of 
Videtiifn»  the  Common  Pleas,  or  comiQissioners  in  the  country; 
and  upon  a  writ  of  error,  no  error  can  be  assigned  in, 
the  caption  varying  from  the  record,  as  that  would  be. 
an  error  contrary  to  the  record :  but  if,  in  the  present^ 
case,  the  fine  was  irregular,  the  proper  method  was  ta 
apply  to  the  Court  of  Common  Pleas  where,  the  sam& 
was  levied,  and  not  attempt,  in  a  summary  way,  to  in- 
validate it  by  evidence  in  ejectment.  The  judgment 
was  affirmed.  . 

Esceptioo.        .63.  In  the  case  of  an  ambigmtas  latens,  an  averment 
5  Rep.  68. 6.'   1^  hpwevef  adij^itted  .to  explain,  though  not  to-  con*v 
— 155.  a.  {j-g^iicj  ^  £jjg^  ^ppjj  jjj^  same  principle  as  in  thexase^ 
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Wa<}eed/  Thus  if  A.  levies  a  flue  oflaiidiS  to  WiHiftAi 
iii^iBan.  to  have  and  to  hold  to  him  and  his  heirs: 
i)tK)]i  this  fine  the  Judge  cannot. make  question  upo4 
zjkj  matter  4>f  laW|  but  the  party  comes  and  averp 
«aatter  iu:  fact,  and  saith  that  A.  had  two  sons  nfamed 
William,  an  elder  and  a  younger,  and  his  intent  wa9 
4a  Ifivy  a  4ne  to  William  the  younger.  This  averment  ....  .  -^ 
o^t  of  the  fin^  is  good>  of  this  matter  of  fact,  v^hicb  ; 

.well  stands  with  the  words  of  the  fine,  and  shall  b^    •^. . 
tidied  by  the  country.  ,    -    . 

64./ Applications  are  sometimes  made  to  the  Cour^  MoMt^vt    ' 
of  ConHBon  Pleas,  by  motion,  to  prevent  fines  irom  Sm  ^L^. 
parsing  and  being  completed ;  on  a  suggestion  that  tk^ 
parties  are  disabled  by  lav^  from  levying  such  fines, 

65«  3y  a  rule  of  court,  made  HiL  28  &  29  GarVlLi  wiiaoo.96. 
all  persons  makii^  any. complaint  against  fines  acr 
knowledged  by  infants,  feme  coverts  without  the  con^ 
sent  of  their  husbands^  or  persons  o(non  sane  menwrie,  , .  - . .  r 
or  otherwise  .disabled  Jby  law  to  acknowledge  the 
same,  or  by- any  person  in  th^  name  of  another,  or  by 
the  like  deceit,  and  obtaining  rules  for  the  staying  cf 
such  fines,  shall,  from  term  to  term,  so  long  as  they 
shall  expect  benefit  or  observance  of  such  rules,  entef 
and  continue,  the  same  rule  for  that  term,  or  leave 
copies  thereof  with  the  custos  brevium,  elerk  of  th§ 
King  s '«ilver«  and  chirographer,  that  the^  same  iqay 
thereby  be  the  better  taken  notice  of;  or,  in  de£iult 
thereof,  the  said  officers,  or  any  of  them  shall,  not 
stand  farther  obliged  thereby. 

And  all  persons  concerned  in  the  obtaining  or  pro^' 
secuting  such  rules  for  the  staying  of  such  fines  sq 
levied  as  aforesaid,  their  attorneys  and  clerks,  are 
thereby  enjoined,  every  term,  to  search  and  ^ee  the 
books  and  entries  of  fines  with  the  clerk  of  the  King's* 
silver,  or  other  officer,  where  entries  are  kept  for  that 
purpose.  - 

66.  By  a  rule  of  court,  made  Pasch*  29  Car.  IL,  all^ 
inanner  of  caveats  and  orders  for  the  stoppi^  ^y. 

G  2 
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fines  shall  be  renewed  every  term,  and  copies  theceof 
left  with  the  clerk  of  the  King's  silver,  for  which 
he  is  to  demand  only  his  ancient  fee  of  3^.  4d.  the 
term;  and  in  default  thereof,  all  caveats  that  shall 
'not  be  so  renewed,  shall  lose  their  force  and  be 
void. 
Tdaof  to  acy       67.  It  appears  to  have  been  formerly  not.  unusual  for 
fiaeifl^*     one  person  to  acknowledge  a  fine  in  the  name  of 
MDc  of  aao.     another ;  and  in  such  a  case,  the  Court  of  Star  Cham- 
Hubot'i  cia«,   ber,  within  whose  j  urisdiction  frauds  of  this  kind  were, 
*      could  only  punish  the  offender  by  imprisonment.   But 
by  the  Stat.  21  Ja.  1.  c.  26.  it  is  enacted,  that  all  and 
every  person  and  persons  who  shall  acknowledge  any 
fine,:  in  the  name  of  any  other  person,  not  privy  or 
consenting  to  the  same,  and  shall  be  lawfully  con- 
victed thereof,  shall  suffer  death,  without  benefit  of 
clergy.  * 
whtntfiatii       68.  With  rcspcct  to  the  time  when  a  fine  is  com* 
21Sm!s!\7.      plated.  Lord  Coke,  in  his  comment  on  the  statute 

De  modo  levandi  Jines,.  says—-''  A  fine  is  said  to  be 
levied  when  the  writ  of  covenant  is  returned,  and  the 
concord  and  the  King's  silver  duly  entered;  this 
maketh  the  land  to  pass,  and  firom  this  shall  the  year 
and  the  day  be  accounted^  albeit  the  fine  be  engrossed 
afterwards." ' 

69.  When  the  mode  of  levying  a  fine  by  first  ac- 
knowledging the  concord,  then  suing  out  an  original 
writ,  and  paying  the  King's  silver,  was  allowed,  a  dif- 
ferent manner  of  expressing  the  rule  laid  down  by 
Lord  Coke  was  adopted ;  for  the  fine  was  said  to  be 
completed  upon  the  entry  of  the  King's  silver,  pro- 
vided it  was  previously  acknowledged ;  and  if  any  of 
the  cognizors  died  before  the  remaining  parts  of  the 
fine  were  perfected,  still  the  fine  would  be  valid. 
Pttty*!  cue,  70.  A  motion  was  made  to  stay  the  passing  of  a  fine, 
1  Vnm.  78.  ^j^^ j^  ^^^  acknowledged  by  an  infant  of  thirteen  years 
old.  The  Court  said,  that  as  the  King's  silver  was 
paidi  it  was  gone  too  far ;  but  they  assigned  the  infant 
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a  guardian,  who  had  instructions  to  bring  a  writ  of 
crtror  to  reverse  it. 

71.  In  consequence  of  the  rule  of  court  already 
stated,  by  which  it  is  required  that  the  writ  of  cove- 
nant shall  be  sued  out  before  the  concord  is  acknow- 
ledged, it  may  now  be  laid  down,  that  a  fine  is  com* 
pleted  when  the  concord  is  duly  acknowledged. 

72.  Although  it' must  be  very  material  in  many  when  h  begSm 
cases  to  ascertain  the  precis^  time  when  a  fine  begins  ^  *'^**^' 

to  operate,  yet  it  is  a  subject  respecting  which.  v0ry 
little  is  to  be  found  in  our  law  books;  but  if  we  reason 
by  amdogy  from  the  nature  and  efiect  of  other  judg- 
ments, we  shall  be  able  to  settle  it.  The' time  when 
a  fine  is  acknowledged  is  perfectly  immaterial ;  for  a  lm  t«  Say 
case  has  been  already  stated,  in  which  it  was  deter-  f^l^^esu 
mined,  that  a  fine  began  to  operate  four  months  before 
it  ¥ras  acknowledged. 

73.  The  whole  term  is  considered  to  many  pur-,Cro.Cir,i©2, 
poses  as  but  one  day;  and  if  a  judgment  be  givett  at 

any  time  during  the  term,  it  relates  to  the  first  day 
of  that  term,  and  is  considered  in  law  as  having  been 
given  on  that  day.  And  the  first  day  of  term  is  the 
essoign  day,  for  the  quarto  die  post  is  only  a  day  of 
grace.  But  if  a  writ  be  returnable  on  the  second,  or 
any  other  return  day  of  the  term,  the  judgment  will 
then  relate  to  that  return  day;  for  till  the  return  of  the 
writ,  the  judgment  cannot  possibly  be  given. 

74.  Now  a  fine  being  considered  as  a  judgment^ 
must,  like  all  other  judgments,  relate  to  the  first  day 
of  the  term  in  which  it  is  recorded,  if  the  writ  of  cove- 
nant whereon  it  is  levied  be  returnable  the  first  day 
of  term ;  otherwise  it  must  relate  to  the  return  day  of ' 
the  writ  of  covenant.  For  in  levying  a  fine  there  is  no 
continuance  of  process  to  retard  the  relation,  as  the 
Ikentia  concordandi  is  supposed  to  be  obtained  on  the 
retum  of  the  writ  of  covenant,  and  the  concord  imme- 
diately acknowledged. 

75.  In  support  of  this  proposition  I  sh{Jl  transcribe 
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a  <;a8e  reported  by  Jenkins,  of  Iwhieh,  I  presume^' 

'authority  will  not  be  disputed^  thoogh.  the  jeportar 

Asia  net  mientibned  twhto,  and  by  what  court;  it.  Was 

determined. 
Jcnk.  2S0.       •  'f  A.  eovenants  with  B.  to  levy  a  fine^  Oct.  Miohttelsft 

1-Car.    A.  aeknowLedges  a  statute  to  C.  Btix  Qdpbar 

same  year.    The  fine  is  levied  according  to  tiie  .cove*' 

t  .         *   Afmt,  and  the  conusance  taken  the  13th  October  aA)re- 

'  said.    This  eonusee  shall  avoid  the  said  statute  by  re«. 

hution  to  the  4uj  of  the  esspin ;  which  was  before  Ihe. 

said  8th  day  of  October/^ 
Vol.  3. 170.      .  70;  in  a  note,  of  Peeie  WOliams,  it  is  said»  th»t  if 

A.  devises,  land,  and  levies  a  fine,  and  the  eskptiq*  find 

\    .       *  deed  of  uses  are  foefoire  the  will^  but  1M  writ  of  «(we? 

;..;•  nant  is  returnable  after  tbe  wiU,  this  aeoms  t  fetQc%* 

tioA^  because  a  fine  opfqrete»  w  euch.  firom  th*  reluln. 

of  the  writ  of  covenant,  and  not  froei  th&  Qftptiim^: 
And;yft  (says;  the  xepioiter)  tbiff  is  a  bwrd  coaei  sioce, 
by  ^e  caption^  0i6  party  fwmis^  dsiM  •ttlsa  pifft« 
aiud  the  rest  is  only  tbe  ftot  pS  HiP  d^rii/or  1«r  «^m: 
ney»  irithout  any  particular  UMtrti«^n9  ^m  'tfW) 
party. 
77.  These  passages^   and  the  eendti^oM  iifkWA 

2  Burr.  711.    ih>m  the  Tutcs  fay  which  all  other  judgmeota  axe^  eon^ 

stmed,  seem  ibUy  to  prove  that  a  fiae>  M^9the«  ec^ 
knowledged  before  or  after  the  original  ynii  MM  whi^ 
it  is  levied  is  sued  out,  wiU  begin  to  opemtci  fipdPX  th« 
cetum  day  of  such  original  writ. 

vtodmaikBM.       78.  Whea  fines  were  adopted  as  a  general  ibo^  of 

assurance,  it  became  necessary  to  render  the  lovying 
.  of  them  a  matter  of  the  most  public  iiotoriety»  «Q  M« 
count  of  those  whose  rights  mi^t  bo  barred:  by  not 
making  their  claim  within  due  time.  For  this  pvrpose. 
it  was  enacted  by  the  stat.  27  Ed»  I.  e»  } .  thM  the 
notes  of  all  fines  should  in  future  be  openly  t^d  in 
the  Court  oi^jCommcm  Pleas*  at  two  certain  days  in. 
the  week ;  and  that  during  such  riding  ajl  ^eas, 

diQuldcetae*   


1 

<■  79,  By  the  statute  4  Hen,  VII.  c.  24.  ^  I.  it  m 
0)9cted,  '*  Tliat  after  .ettg»o$»i»g  pf  every  fiftp,  it  sJw^ 
be  leaA  an^  prodavEB^d  ift  9pe(i  <^durt  tl^  same  tetqtta 
v4  in  aaee  tenos  tliea  next  following  thfi  sfUn^  enn 
ffKmxigi  M  tlie  jsame  court,  at  four  seveml  diays  im- 
each  term ;  and  in  the  same  time  that,  it  is  so  ieft4i  ^ 
|le«3te'tie9»e."'  ...:..;  •■•  •■•^ 

Siaqe.tbe  makiug  ef^this  act,  the  proc}an«itions  9XfS  vpibiM^«,, 
fodoised  An  the  foot  of  tbe  &a»^  and  aere  cfin«d«red  .«i> 
attters  of  record.  >:: 

.  80,  By  the  w^ds  of  the  ati^t»te  4  He^.  Yll.^  |f  oltJ^.  n<n^  an. 
$f  the  tbsm  terms  iD»qi(tdiate|y  ftuboequwit  to.th^k  vk 
viiich  t  ILne  ym  leiHled  was  adjp^med*  the  prnplaniar; 
^ci9s  would  have  beien  icteffectufkl  mptd  thia  dt^t 
(joudd  .i¥>t  l^ve  be^n  sjippUed  in^the.oejtt  term,  To> 
i«jni4y  wW«h4a»totute;^*W.ni«id*..l  Mwy,  c.  7,3jj,; 

tions  should  not^  by  reason  of  the  adjournment  oC  miy; 
tew  by  vprili  bf^  4»ly  n»4e».  »^w«jld  .b#.§f'«  gQpd     •< 
foi«e»  e4Mt  ai>4  atrgngt^  to  %ll;  Vktents  wd  piiit>os«ab. 
98  if  Ij^  tenn  had,  not  been  ^ouraed,"  .  An4  H  )m: 
been  determined  by  all  the  judg^^  tht^t  ei^B|j||Bt^^)Dyw.i8c.«. 
joupmowt  of  part  of  a  term  wns  f^rgvided  ^r  by  t^:        * 
act;  be^nse  it;  lyap  «^  ^vourable  ^w,  «iKl.to  b«  eon** 

8tf«e4  by  equi^« 

81.  H^y  tbe  statute  31  EUz.  c.  2,  it  is  9nftct^»  tb«i: 
all  fines  shi^U  b^  jurodaia^d  only  fou?  %im  i  tbat  »> 
to  say,  .<H)ce  in.the  term  where^  they  fjre.  ^i^proM<^>; 
and  once  in  every  of  the  three  terms  holden  .next; 
after  Um  same  engrossing :  and  that  every  ^ne  .pio- 
dakaed  aa  aforesaid,  shall  be  of  as  great  fqree  «ttd  > 
^foct  in  law,  to  all  intents  and  purpQ9e6,  «»  iC  iAl^ 
same,  luid  been  sixteen  times  proclaimed.    .     . 

82.  The  statute  4  Hen.  Vil.  directs  tha,t  the  P«>!-.|i^ 
damations  shall  be  made,  not  only  4unng  tenn«  but  ^<j|JH 
ako  in  court,  at  the  time  when  the  judges  vfis  sitti^ig  j  ^*'    ',  . 
so  that  if  the  proclamations  appear  to  have  been  made 

OQ^  sf  i^rm^  91:  on  a  Sunday,  Or  oth^  Ji^v^t  €W 
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^;iiii&ek  the  Court  of 'Common  Pleas  does*  not  «it/  the 
•  pmbekiMiliod^  will  be  all  void.  'And  ial^0ug)t  the 
proclamations  should  be  made  qn  days  which  were 
diesjuridki,  yet  if  the  contrary  appear  on  record,  the 
proclamations  will  be  void;  as  no  averment  can  bo 
admitted  against  the  record. 
BaggT.  83.  If  the  proclamations  on  a  fine  be  edified  in  a 

ZLiSal  m^  certiorari  by  ihe  custos  brevium,  and  it  appear  by  the 
certificate  that  two  of  the  [proclamations  were  made 
in  one  day,  a  new  certiorari  may  be  directed  to  the 
chirographer ;  and  if  he  certifies  that  the  proclama- 
tions were  well  and  duly  made,  the  Court  will  direct 
the  proclamations  in  the  office  of  the  asstos  brevium 
to  be  amended,  according  to  the  proclamations  in  the 
chirographer*s  office;  because  the  chirographer  makes 
the  proclamations,  and  is  the  principal  officer  as  to 
them)  ai^d  the  cti^o^  bremum  has  only  an  abstract  of 
thern^     ' 

» 

iK«^  216.  «•  84k  An  wror  in  the  proclamation^^  would  not  destroy* 
the  validkyof  a  fine,  for  it  would  still  enure  as  a  fine 
at  common  law;  because  the  fine  taken  separately  is 
one  perfett  ^matter  of  record,  before  the  proclaniatlons 
aremade,  which  binds  the  parties  and  the  larid ;  and 
the  proclamations  are  distinct  and  difierent  from  the 
fine,  they  and  the  fine  being  several  matters  of  record : 
for  which  reason  eiror  in  the  one  is  not  error  in  the 
otiier^  V '  But  if  the  fine  is  erroneous,  the  proclama- 
tions are  then  void,  because  the  fine  is  the  prin- 
cipal. 

BidUN.p.  85.  When  a  fine  with  proclamations  is  given  in- 

evidence,  the  proclamations  mtist  be  examined  by  the 
roll,  because  the  chirographer  is  not  appointed  by  the 
statute  to  copy  the  proclamations,  as  he  is  to  copy 
the  foot  of  the  fine. 

WaktfieidT.      -86.  Since  the  statute  4  Hen.  VII.  fines  have- been 

c^jB^l  '693.1  distinguished  into  fines  at  common  law,  and  fines  with 
proclamations.  It  is  in  the  election  of  every  person 
who  levies  a  fine  to  have  it  proclaimed  in  the  usual 
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manner.;  ajvLif.the  cognizee  dies  before  the  procla- 
mations, ane  made^  his  .heirs  may  cause  the  ine  to-be  d^25i 
proclaimed. 
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CHAP.  III. 

Several  sorts^of  Fines. 


h''Fi»e$  executectahd  executory. 
10.  Fine  sur  C0gtuzap^e,de Droit 

come  ceo,  Src„  ' 


16.' Sur    Cognizance  •  de    Droit 

tant%im, 
21.  Sur  concessit. 
25;  Sur  Done,  Orant, undRender. 


Section  1. 

• 

Whxnevse'  a  j^idgment  is  obtained,  either  in  an.ad-t  FbMtiMttd 
yerse^or  aa  amicable  suit,  the  next  step  is  to  procure  •^•^***3r* 
the  execution  of  it,,  by.  obtaining  the  actual  possession 
of  the  thing  recovered ;  and  for  this  purpose  the  law; 
has  provided  that,  in  all  real  actions,  the  person  who 
recovers  shall  have  a  ^writ  :of  habere  facias  seisinam,- 
directed  to  the  sheriff  of  the  county  in  which  the  lands 
are  situate,  commanding. him  to  delivec  liie  posses*. 
sioQ,  according  to  Jthe  judgment.  .     .   ' 

2.  Fines  having  at  all  times  been  considered,  as 
judgments,  a  writ  of  habere  facias  seisimtm  always 
issaed/to  put  the  party  who  acquired  the  lands  by  a 
fine,  into  possession  of  them.    When  fines  became 
common  assurances,  the  purchaser,  in  order  to  avoid 
the  trouble  and  expense  of  suing  out  a  writ  of  pos-> 
session,  had  in  many  instances  livery  of  seisin  given  > 
him  in  the  country,  and  for  his  further  assurance 
obliged  the  vendor  to  covenant  that  he  would  levy  a 
fine  to  him ;  but  as  the  purchaser  was  already  in  pos-  • 
session,  no  .writ  of  habere,  S;c.  was  necessary. 

3.  This  practice  gave  rise  to  the  distinction  between  co.  RewL2. 
fines  executed,  and  fines, executory.    A  fine  executed/ 
inunediately  transferred  the  possession  firom  the  cog-  • 
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claimed'  from  him  the  said  A.  md.  his  heirs,  to  the 
aforessiid  B.  and  his  heirs  for  0ver."  -^  - 

Ok  lUyd.  2.  13;  This;speoies  of*  fine  ii  executed,  and  thterefbre 
gives  the' eognizee  immediate  possessiofn'of  the  Ittid. 
It  'also  patoes  un  estate  in  fee  sdmple  "without  tiieword 

1  iML  9.  »•  heirs ;  for  when  the  cognizor  acknowledges  the  lahds 
to  be  therigbt  6f  the  cognizee,  it  wbuld  be  repbghlmt 
and  centradiciory  to  his  own  acknowledgment  to  claim 
any  estate  in  the  lands,  in  remainder  or  reversion.  Be- 
skies,  in  every  judgment  a  fee  simple  was  recovered; 
and  the  dbg&izance,  or  acknowledgment  of  the  con- 
cord, coming  in  the  place  of  a  judgment,  must  have 
the  same  e£fect. 

1  Silk.  340.  14.  But  if  the  concord '  be  qualified  by 'the  exj^tess 
words  ^f  the  parties,  as  if  the  lands  are  limited  to  the 
cogitizee^for  life,  or*to  the  cognizee  and  the*h6ifs'bf 
his  body,  the  ^ne  will  then  only  pass  an  estate  fbr'  Ufe 
or  in  tail ;  'for  it  wbnld  be  absurd  that  a'gteaterei^tate 
should  piasff  'than  that  which  the  parties'^  th6^i^dv6s 
have  Iknited ;  and  the  preceding  donation  6t  feoffin!^t, 
which^'is'  acknowledged  in  the  fine>  muy  ai  Well*  be 
suppo»6d- to  have  been  for  life,  or  in  tail;  as  ih  feef.' ' 

Ml.  AKTit.       15.  A  -rent  cannot  be  reserved  on  a  'fine  sur  ci*?- 

Fuie,0.pl«14«  ° 

mzance  de^  droit  come  ceo;  or  any  other  firie  ^hidh  is 
executed ;  because,  as  the  cognizance  supposes  sL^fe-* 
ceding  gift,  the  cognizor  cannot  reserve  to  'himself 
any  thing  IBfut  of  the  lands  whereof  he  bais  already  Con- 
veyed dway  the  absolute  property ;  so  that  the  Jvrf- 
dendiim  [^taihe»  too  late,  when  a  precedent*  absolute 
"  gift,  without  any  such  reservation,  is  before  acknow- 
ledged. ' 
Sur  cqpiitanee  16.  The  sccond  sort  of  fine  is  called  a  fine  stir  cog^ 
iV«p!  97?«T*  nizance  de  droit  tantum,  or  upon  acknowledgment  of  the 
right  only,  without  the  circumstance  of  a  preceding 
gift  by  the  cognizor.^  This  species  of  fine  is  generally 
used  to  pass  a  reversionary  interest,  to  which  the  cog- 
nizor is  entitled,  for  of  such  reversions  there  can  be 
no  feoffbaent  or  donation  with  livery  supposed;  as 
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the  freehold  and  possession,  during  the  particular 
estate,  is  vested  in  a  third  person*     '  ;i  .,    . 

17.  This  fine  may  also  be  used  by  a  tenant  tbr  life,  Co.RMd.3; 
in  order  to  make  a  surrender  of  his  life  estate  to  the 
person  in  remainder  or  reversion ;  and  it  is  then  called 

a  fine  upon  surrender. 

18.  The  form  of  this  fine  is — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  acknow* 
ledged  the  aforesaid  tenements,  &c.  to  be  the  right  of 
the  said  B. ;  and  he  hath  granted,  for  himself  and  his 
heirs,  that  the  aforesaid  tenements  which  W.  R.  and 
M.  his  wife  hold  for  the  term  of  the  life  of  6.  of  the 
inheritance  of  the  said  A.  on  the  day  on  which  thip 
agreement  was  made,  and  which  after  the  decease  of 
him  the  said  G.  ought  to  revert  to  the  said  A.  and  his 
heirs,  shall,  after  the  decease  of  the  said  G. ,  entirely  re- 
main to  the  said  B.  and  his  heirs  for  ever." 

10.  This  fine  is  executory,  and  passes  an  estate  in  lud.  6. « 
fee.simple  without  the  word  heirs.  It  seems  to  have 
heen  the  mos^  ancient  species  of  fine,  for  the  de« 
mandant  ^as  obliged  to  follow  the  rules  of  law,  and 
to  su^  out  a  writ  of  possession :  but  when  it  became 
usual  tp  procure  a  feofiment  of  the  lands  first;  a  writ 
of  possession  was  unnecessary ;  which  probably  gave 
lise  to  fines  sur  cognizance  de  droit  come  ceo,  &c. 

20.  If  there  be  tenant  for  life,  remainder  for  life,  and  ibid.3. 
the  first  tena^nt  for  life  levies  a  fine  to  the  person  in  re- 
mainder, Mr  cognizance  de  droit  tantum,  it  will  operate 

as  a  surrender  of  his  estate  for  life :  because  bythis 
fine  the  tenant  for  life  acknowledges  all  the  right 
which  he  had  in  the  lands  to  belong  to  the  person  in 
remainder. 

21.  The  third  sort  of  fine  is  called  a  fine  sur  concessit ;  sar  amcMMt, 
where  the  cognizor,  in  order  to  make  an  end  of  all  dis- 
putes, though  he  acknowledges  no  precedent  right  or 

gift,  grants  to  the  cognizor  an  estate  de  novo,  by  way 
of  supposed  composition ;  which  may  be  either  an 

estate  ixdee,  in  tail,  for  life,  or  even  for  years. 


m  . FWejcx^y .  riw!.  cl fii.  § 22-HS6; 

^2:  The  fotm  of  thb  fiine  is—''  And  thte  agre^meAt 

is  such,  to  wit,  that  the  aforesaid  A.  hath  gnlAted  t0 

.  the  aforesaid  JEk  thte  aforesaid  tenements  &c»t  to  hold 

for  sixty^one  years/.'    It  is  executory* 

-   93.  A  fine  Mr  eoncesiit  will  not  be  allowed,  to^  be 

levied  for  the  purpose  of  passing  such  estate  as  thie 

party  may  have,. by  the  desciiptioa  o£  aU  and  iirhat- 

soever  he  hath  in  the  tenements.  .  : ; 

Sfl^nDouTT.         24*  A  man  and  his  wife>  being  seised  of  dififertnt 

2  Tiimt.  198.    estates,  in  different  hereditaments,  aqid  intending  Iq 

paas  them  all,  acknowledged  the  concord  of  a  fii^e.Mtf 

c<mc9ssU;  **  to  hold  the  said  tenements  with  the  apr 

purtenances,  to  the  cognizee  and  his  heirs»  fpr  ^4 

during  all  the  term,  and  other  estates^  and  all  and 

whatsoever  else  the  said  S.  and  A.  had  in  the  tenement! 

,     aforesaid^  with  appurtenances."    The  chirographs  of 

fines  refused  to  make  out  the  indentures^  alleging  that 

r  ;  the  limitation  must  be  certain,  that  is  to  the  cognizee 

and  his  heirs  for  ever,  or  for  the  life  of  the  tenant,  air 

pour  auter  vie.    The  Court  refused  the  fine  ta  pfiss. 

Surdone,         .25^  The  fourth  sort  of  fine  is  called  a  fine  $ur  donct 

rendtf.  gront,  and  render,  which  is  a  dquble  fine»  comprehend* 

ing  the  fine  sur  cognizance  de  dnnt  come  ceo,  4*^.. and  thf 

^at^  sur  concessit.    It.  is  used  in  order  to  create  par-t 

ticular  limitations  of  estates ;  whereas  the  fine  stm  cog^ 

^  ,.  ,  nizance  de  droit  come  ceo,  Sfc.  conveys  nothing  but  an 

fibsolute  estate^  either  of  inheritance^  or  at  least. of 

freehold ;  for  in  this  fine  the  cognizee,  after  the  Jighi 

is  ackaowledged  in  him,  renders  or  grants  back  to.  the 

cognizor  some  other  estate  in  the  lands. 

,    26.  The  form  of  this  fine  is — ''  And  the  agreement 

is  such,  to  wit,  that  the  aforesaid  A.  hath  acknow^ 

*  •   * 

lodged  the  aforesaid  tenements  to  be  the  right  of  him 
the  said  B.,  as  those  which  the  said  B.  hath  of  the 
gift  of  the  aforesaid  A.  And  those  he  hath  remised 
and  quit-claimed  from  himself  the  said  A*,  and  his 
heirs  for. eyer  (warranty  .from  the  cogni^&pr);  andfoi^ 
this  acknowledgment^  remise,  quit-olaim»  warranty, 
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find,  aad  agreement,  th6  said  B^  hath  gtBXd/ed  to  the 
said  A.  th<  aforesaid  tenements,  &c.  And  this  he 
hath  rendejred  to  him  in  the  same  court,  to  hold  the 
$aid  tenements  to  the  said  A;  and  the  heirs  of  his  body.*' 

27.  In  a.  fine  of  this  sort,  the  render  must  be  made  co.Rad.  n. 
of  the  lands  demanded  in  the  briginai  Mrrit,  .or.  of  ''■'■'/ 
sometUng  issuing  out  of  thos^e  landn.  Thns,  if  the 
cognizaqce  be  made  of  the  man^r  of  Dale,  the  cognir 
zee  cannot  make  a  raider  of  the  manor  of  Sale;  or  if 
the  cognizanee  be  made  of  the  third  part  of  a  mataor^ 
the  render  cannot  be  nuide  of  the  "whole  jamkor  i  be^ 
cause  the  X!]!ourt  can  only  determine  the  right  of  that 
about  which  the  parties  contended^  and  whicii  was 
demanded  in  the  original  writ.  But  if  the  cognisor 
acknowledges  all  his  right  in  the  land  to  be  in  th^ 
cognizee,  and  the  cognizee  in  return  grants  and  re&'r 
ders  to  the  cognizor  a  particular  estate  in  the*  land,  or 
a  rent,  or  common,  out  of  it,  the  render  is  good^ 
because  the  determinaticm  entirely  refers  to  the  Uiings 
in  dispute ;  one  party  taking  the  ultimate  property  in 
the  land,  and  the  oUier  a  particular  estate  in  it :  all 
which  is  comprehended  in  the  original  writ* 

2d.  It  follows,  from  the  same  principle,  that  the 
lands  must  be  rendered,  in  the  first*  instance,  to  some 
peison  named  in  the  original  writ.  But  an  estate 
may  be  rendered^  by  way  of  remainder,  to  a  person 
&ot  named  in  the  original  writ,  as  well  a9  iu  any  other 
kind  of  concord.  *. 

-  29.  A  fine  sur  done,  grant,  and  render,  is  executed  as 
to  the  first  part,  and  executory  as  to  the  second ;  fdr 
if  the  first  part  was  not  executed,  it  would  bt  ?oid ; 
as  the  cognizee  can  have  nothing  to  render  to  the 
cognizor,  till  he  is  in  possession. 

30*  In  a  fine  of  this  kind  the  cognizee  has  only  a 
seisin  of  an  instant  of  that  which  he  rendens :  which  Tit.fi.c.3. 
will  not  entitle  his  wife  to  dower. .  But  still  it  ij 
settled,  that  it  operates -as  a  feofiment  and  re-eixfeoff-  ifAa^c;  mi'^  i 
meat,  and  gives  a  new  estate.     .  ;.I 
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Touch,  le.  31.  This  species  of  fine  hekig  genenlly  tMsexi'to 

cffeste  pwticttlar  limitations  of  estates^ /is  coitBtrwid 
rather  as  a  private  deed  or  eonreyaiicev  ihaA- a»  a 
jttdgmeAt  in  an  adrersary  suit;  and  therefore il«niQnd 
not  have^sttch  a  precise  form  aa  other  fibes.  ^     •     *^  ^ 

T?**^'  ^*  Husband  and  wife  levied  a  fine  to  A.  and  B. 

'and  the  heirs  of  A.  of  the  manor  of  Layer  de  la- Hay, 
Layer  Britton,  and  several  other  manors,  and  of  a 
great  number  of  aores  of  Istnd,  meadow,  pasture,  &c. 
in* those  manors;  in  which  several  grants  and  renders 
were  made.  In  the  third  render  the  manors  of  Layer 
de  la 'Hay,  Layer  Britton,  et  tenementa  pradicta  in 
Layer  de  la  Hay  and  Layer  Britton,  were  granted 
and  rendered  to  the  husband  and  wife,  and  to  the 
heirs  of  >  the  husband ;  and  by  the  fourth  render>  115 
acres  of  land  in  Layer  Britton  were  granted  and. 
rendered  to  the  wife  in  tail.  After  the  death  of  the 
husband,  his  brother  and  heir  brought  a  writ  of  error, 
and  assigned  for  error  the  repugnancy  betweei^  the 
third  and  fourth  render;  for,  by  the  third  ren4er,  all 
the  lands  in  Layer  Britton  were  granted  to'the  hnshancL 
and  wife,  and  to  the  heirs  of  the  husband ;  a^^  by  the 
fourth  render,  part  of  the  same  tenements  were  wanted 
^  to  the  wife  in  tail :  so  that  the  same  lands  ,wi^re  gjranted 
to  two  different  persons,  vAich  was  repugnant  and 
erroneous.  And  it  was  observed,  that  a  fine  was  of 
the  same  nature  with  a  judgment,  and  that  Bracton 
says — Oportet  ut  res  cert  a  deducatur  in  Judicium*         i 

The  Court  resolved,  ^hat  the  fourth  render,  as  to 
that  which  was  contained  in  the  third  render,  should 
be  of  the  same  condition  and  quality  in  construction, 
as  a  charter  or  other  conveyance  between  party  and 
party,  and  need  not  have  such  a  precise  form  as  a 
writ  of  judgment;  and  therefore  that  the  fourth  render 
was  good,  and  should  invalidate  the  third  render  as 
to  the  116  acres.  * 

19^.U6,««       33.  If  lands  be  rendered  by  fine  to  a  person  and 
his  heirs^  the  lands  arethereby immediately  bound. 
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And  though  tiie  person  to  yifhom  ilie  render  is  made 

die  before  exeeatien,  yet  bis  keir  ^U  h^^€  the  ttAdts ; 

for  tke  fine  ksnttfi^  been  levied  ill  ttelifttitte^oll%Ife 

pnrtieB,  tile 'lands  tare  so  bound  by  it,>tlMEit4t'€^dxinbt 

be  altered.    And)  a  declaration  of  the  uMsof  aAtfe  icnntagiT. 

of  this  kind,  which  is  (iontraryto  Iftie  gMntand  ^^I^mT' 

render,  k  vokL  '  •■'*       -'^    '     ''  ''-' 


i       1 


..      / 
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CHAP.  IV. 


<  I 


I         '  *  ■     •  •  . 

In  what  Courts  Fines  may  be  levied^  and  be/ore ^wfrom. 

acknowledged^ 


•a*^»  •  ^  -' 


1.  Finii  ffriginaUy  leaned  in  all     15.  Courti  of  ancient  Demesne. 


CmtfU 

4.  dmrt  of  Common  Pleai. 

8.  €b«it  of  ike  Votiniy  of  tan-  ' 


la  Gmrtofthe  County  of  Ches- 

nttm, 
13^  .Gfurif)  ^/OfnUiSoBmoMS  m 

Wales, 
ii.'dmi'i/ilieiste  of  Ely.' 

?  U.I    'Jil'f    . 


-I    .  *    • 


17-  CouHb  of  ^itie$fff^' 

19.  TFAo  may  ./aA«  M^  iicsibi^ji^' 

ledgment  of  Fines,  '     * 


P^Mr*       ;  t       '  90.  OWf^jTiii^iOsp/jAe'CdbMfi 


SSI.  CdmmiSiioriers  under  a  Writ 

.    iff Bedttiut.' 
33.  ^01^  the  AchfOwMg^Mift  ,u 

/o  5e  certified. 
44b  Ante  of  CiwK'ort  ilSe  tM^ 

ject^.  .   ,.     .  >  ,jt 

55.  Justices  of  Wales. 


I   ., »    »  • 


Section  1. 

A  Fii^E  being  a  composition  of  a  suit  cotrimenced  for  FUm  of^ji. 
the  recclveTy  of  real  property,  it  might  originally  have  SfwiJ^T* " 
been -levied  in  any  court  that  had  jurisdiction  to  liold 
pleas  of  land.    Accordingly,  it  appears,  that  in  the 
early  ages  ef  the  law,  when  courts  were  moi'e  nuriie- 
nwtt^  and  4lkeit  jurisdiction  more  extensive  than  at 
presasi^-'fin^s  were  firequentry  levied  in  courts  baron, 
hundred  conhsy 'and '  county  courts.    And  in  0ug-  cab.  Ten.  loa. 
dales  Origines  Juridiciales,  92.,  there  is  a  record  of  a  HJe'tHit. 
fine  winch  was  levied  in  the  county  court  of  Netting-*  3  aip.  Fret 
ham,  in  die  reign  of  King  John. 

VOL.  v..  H 
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Dugd.  Oris.  2«  Fines  were  also  leyied  in  all  the  courts  at 'West- 
ilibd«,'F^.  minster,  and  even  before  the  King  himself,  as  appears 
Angi.No.364.  f^m  ^  great  number  of  records  which  have  been 

published  in  Spelman  s  Qlossary,  and  by  Dugdale 
and  Madox. 

3.  From  the  time  of  the  appointmept  of  justices  in 

eyre,  by  King  Henry  II.,  fines  were  usu«dly  levied 

before  them,  on  account  of  the  pre-eminence  of  their 

Form  Angu      courts  ovcr  the  county  courts :  and  Madox  has  pre- 

9.  *     '  *  '   served  several  concords  of  fines  which  are  expressed 

F^\  a '  ^'^    to  have  been  levied  coram  Ablate  de  Evesham,  Johanne 

de  Munmul,  Sgc.  Justiciariis  itinerantibm. 
CdurtofCom.       4.  Ju  consequcnce  of  the  fixed  residence  of  the 
"iLi,  99?       Court  of  Common  Pleas  at  Westminster  by  Magna 

Charta,  fines  were  thenceforth  usually  levied  in  that 
court;  because  therein  only  could  real  actions  be 
commenced.  If  however  a  record  was  removed  by 
writ  of  error  from  the  Court  of  Common  Pleas  into 
the  Court  of  King*s  Bench,  a  composition  of  the  suit 
might  take  place  there ;  by  which  means  a  fine  might 
be  levied  in  that  court. 
2  iiiie.510.  6.  It  is  enacted  by  the  statute  De  modo  levandifnes, 

Co.'iuad.  8. :  that  fines  shall  be  levied  in  the  Court  of  Common 
Pleas,  or  before  justices  in  eyre,  and  not  elsewhere ; 
and  that  a  fine  must  be  levied,  at  the  least,  before 
four  justices  in  the  Bench,  or  in  eyre,  and  not  other- 
wise. But  Lord  Coke  says,  the  latter  part  of  this 
statute  was  repealed  by  the  stat.  4  Hen.  VIL ;  so  that 
now  a  fine  levied  in  the  Court  of  Conunon  Pleas,  before 
two  justices,  is  considered  to  be  equally  valid,  as  if 
all  the  judges  were  present, 
Uem.  6.  An  opinion  is  advanced  by  Lord  Coke,  that  a 

fine  cannot  now  be  levied,  so  as  to  have  the  force  of 
a  final  concord,  in  any  court  but  the  Court  of  Com- 
mon Pleas ;  and  therefore  that  the  King  cannot  now, 
in  contradiction  to  this  negative  statute,  grant  a  power 
to  hold  pleas  for  the  purpose  of  levying  fines.  He 
seems  also  to  have  been  of  opinion,  that,  since  thi3 
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statute,  fines  cannot  be  levied  in  any  inferior  court, 
unless  the  privilege  of  holding  such  court  has  been 
confirmed  by  act  of  Parliament  But  this  is  certainly 
a  mistake;  for  fines  may  stHl  be  levied  in  inferior 
courts,  as  will  be  shown  in  a  subsequent  part  of 
this  chapter. 

7.  The  counties  palatine  of  Lancaster^  Chester,  and 
Durham,  having  courts  of  their  own,  the  King's  ordi* 
nary  writs  do  not  run  there ;  so  that  fines  could  not 
be  levied  in  the  Court  of  Common  Pleas  at  West<* 
minster,  of  lands  situate  in  those  counties ;  but  fines 
may  now  be  levied  in  the  courts  of  those  counties^ 
under  the  authority  of  the  following  statutes, 

8.  It  is  enacted  by  the  stat  37  Hen.  VIIL  c.  19.  comtofthe 
that  all  fines  levied  before  the  justices  of  the  county  m«J 
palatine  of  Lancaster,  commonly  called  justices  of 

assize  at  liancaster,  or  before  one  of  them,  of  any 
lauds,  tenements,  or  other  hereditaments^  lying;  or 
being  within  the  said  county  palatine  of  Lancaster^ 
which  shall  be  openly  read  and  proclaimed  three 
several  days  in  open  sessions,  in  the  presence  of  the 
justices  of  assize  at  Lancaster,  or  one  of  them,  for  the 
time  being,  and  also  that  shall  be  openly  proclaimed, 
in  the  same  manner,  at  the  two  next  general  sessions 
that  shall  be  holden  in  the  said  county  palatine  oS 
Lancaster,  at  three  several  days  in  either  of  the  said 
two  sessions,  after  such  manner  and  form  as  is  com- 
monly used  in  the  Court  of  Common  Pleas  at  West- 
minster, shall  be  of  like  force,  strength,  and  effect  in 
Uw,  to  ail  intents,  effects,  constructions,  and  pur- 
poses, as  fines  levied  in  the  Court  of  Common  Pleas, 

9.  If  a  fine  is  found  by  verdict  to  have  been  levied  i  wi]s.r«275. 
before  the  justices  of  the  county  palatine  of  Lancaster, 

without  finding  who  those  justices  were,  and  whether 
they  had  power  to  take  fines  or  not,  the  Court  will 
presume  them  to  be  such  justices  as  have  power  by 
statute  to  take  fines  in  the  county  palatine  of  Lan- 
caster, if  the  contrary  does  not  appear. 

H8 
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^n^lSlLe  1®-  %  *^®  statute' 2  &  3  Edw.  VI.  c.  28.  it  is 
ofchetter.  Enacted,  tiiat  air  fines  levied  or  acknowledged  before 
the  high  justice  of  the  cotinty  palatine  of  Chester,  or 
before  the  deputy  or  lieutenant  justice  there,  of  any 
lands,  tenements,  or  other  hereditaments,  lying  or 
being  within  the  said  county  palatine  of  Cliester, 
which  shall  be  openly  read  and  proclaimed  three  seve- 
ral days  in  the  open  sessions,  in  the  presence  of  the 
justice  of  the  said  county  palatine  of  Chester,  or  be- 
fore the  deputy  or  lieutenant  justice  there,  at  the 
same  sessions  that  the  same  fine  shall  ',be  eh^rossed, 
and  also  that  shall  be  openly  read  iand  proclaimed  in 
the  same  manner  at  the  two  next  general  sessiohs 
that  shall  be  holden  in  the  said  county  palatine  of 
Chester,  next  after  the  levying  and  engrossing  such 
fine,  at  three  several  days  in  either  of  the  s&id  two 
sessions,  after  such  manner  and  form  as  is  comiiliotily 
used  in  the  King's  Courts  of  Common  Pleas  at  Wfest- 
minster,  shall  be  of  like  force,  strength,  and  effect  in 
law,  to  all  intents  and  purposes,  as  fines  duly  levieid 
with  proclamations  before  the  King^s  Justices  of  liis 
Common  Pleas.  '^        Vl'        " 

Court ofthe      '   11.  By  the  statute  43  Eliz.  c.  16.  §  3.,  ii  iis  eriacV^df, 
aty      eiter.  ^^^  .^  ^^^^  ^^^  ^^^  ^^  lawful  to  and  fpr  all  'peVions, 

upon  any  original  writ '  or  writs  of  covenant,  or  ajjy 
other  original  writ  or  writs,  whereupon  6nes/haive 
been  usually  levied,  to  be  purchased  out  of  the  t^ouW 
of  Exchequer  within  the  county  palatine  of  Cp6ster, 
returnable  before  the  mayor  of  the  city  of  Chester  in 
the  Portmoot  Court,  to  be  holden  within  the  saiAcity, 
to  levy  any  fine  or  fines  of  any  lands,  tenement^,  or 
hereditaments,  lying  or  being  within  the  county  bf  the 
city  of  Chester,  before  the  mayor  of  the  said  city,  in 
the  said  Portmoot  Court,  in  such  manner  and  form  as 
fines  may  be  levied  before  the  high  justice  of  the 
county  palatine  of  Chester ;  and  that  the  mayor  of  the 
said  city  shall  have  full  power  and  authority  to  receive 
and  record  all  and  every  such  fine  and  fines;  and 
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that  all  and  every  such  fine  and  fines  which  shall  be  so 
levied,  and  which  shall  be  openly  read  and  proclaimed 
before  the  mayor  of  the  said  city,  in  the  said  Port- 
moot  Court,  once  at  the  same  court-day  that  the  said 
fine  shall  be  engrossed,  and  once  at  every  of  the  nine 
next  court-days  of  Portmoot  next  after  the  levying  and 
engrossing  of  such  fine,  shall  be  of  like  force,  strength, 
and  effect  in  law,  to  all  intents,  constructions,  and 
purppses,  as  fines  duly  levied  with  proclamations 
before  the  said  high  justice  of  Chester. 

12.  By  the  statute  5  Eliz.  c.  27.  it  is  enacted,  that  Counof  the 
all  fines  levied  before  the  justice  or  justices  of  the  SpShJm! 
county  palatine, of  Durham,  for  the  time  being,  autho- 
rized .  for,  thfit  purpose,  of  any  lapds,  tenements,  or 

other  hereditaments,  lying  or  being  within  the  said 
county  palatine  of  Durham,  which  shall  be  openly  read 
and  proclaimed  two  several  days  in  the  open  sessions,  ' 
in  the^  presence  of  the  justice  of  {assize  at  Durham, 
or  one  of  them,  at  the  same  sessions  that  the  same 
fine  shallbe  engrossed,  and  also  that  shall  be  openly 
read  and  proclainied  in  the  same  manner  at  the  two 
next  general  sessions  that  shall  be  holden  in  the  county 
padatine  of  Durham  next  after  the  levying  or  engrossing 
of  such  fi,ne,  shall  be  of  the  same  force,  strength,  and 
effect  in  law,  to  all  intents  and  purposes,  as  fines  duly 
levied. with  proclamations  before  the  Queen^s  justices 

of  the  Common  Pleas  at  Westminster. 

•       .  •  ' 

13.  Upon  the  reduction  of  Wales,  courts  of  justice  c^umofGwat 
were  erected  there,  in  which  all  pleas  of  real  and  per-  wdw. 
sonal  actions  were  to  be  held ;   and  fines  of  >  lands 

situate  there,  are  levied  in  those  courts  under  the  au- 
thority  of  the  statute  34  &  35  Hen.  VIII.  c.  26.  §  41., 
by  which  it  is  enacted,  that  all  fines  levied  before  the 
justices  of  Wales,  of  lands,  tenements,  and  heredita- 
ments situate  within  their  jurisdiction,  with  procla- 
mations made  the  same  session  that  the  said  fine  shall 
be  engrossed,  and  in  the  two  other  great  sessions  then 
next  to  be  holden  within  the  same  county,  shall  be  of 
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the  same  force  and  effect,  to  all  intents  and  purposes, 
as  fines  levied  with  proclamations  be  of,  that  be  levied 
before  the  justices  of  the  Common  Pleas  of  England. 

14.  The  isle  of  Ely  is  a  royal  franchise ;  the  bishop 
having,  by  a  grant  from  King  Henry  I.,  Juta  regalia, 
whereby  he  exercises  both  a  civil  and  criminal  juris- 
diction ;  and  therefore  fines  are  levied  in  a  court  held 
by  the  bishop's  justices,  of  all  lands  situate  within 
that  franchise. 

15.  It  has  been  stated  that  tenants  in  ancient  de** 
mesne  could  not  sue  or  be  sued  for  their  lands  in  the 
King's  courts,  but  had  the  privilege  of  having  justice 
administered  to  them  in  the  court  of  the  manor  of 
which  their,  lands  were  held,  by  writ  of  droit  close 
directed  to  the  lord  of  that  manor.  In  consequence  of 
this  privilege,  no  fine  levied  at  Westminster  of  lands 
held  in  ancient  demesne  is  valid,  for  that  would  be  a 
vrrong  to  the  lord  of  whom  the  lands  were  holden,  as 
they  would  by  that  means  become  frank  fee,  and  not 
afterwards  impleadable  in  his  court.  But  as  such 
tenants  were  allowed  to  prosecute  real  actions  in 
the  court  of  the  manor,  they  were  also  permitted  to 
compound  their  suits  there ;  by  which  means  fines  have 
at  all  times  been  levied  of  lands  held  in  ancient  de- 
mesne, upon  little  writs  of  right  close,  in  the  court  of 
the  manor. 

16.  It  was  found,  by  special  verdict,  that  the  lands 
in  question  were  held  of  the  manor  of  Wonnelow, 
which  was  de  antiquo  dominico  corona  domini  regis  et  ante* 
cessorum  suorum,  impleadable  in  the  court  of  the  manor 
per  parvufh  breve  de  recto  clauso,  coram  sateschallo  secta^ 
toribus  et  domesmen  ejusdem  manerii,  sive  eorum  locum 
tenent.  et  attornat.  And  that  upon  writs  of  right  close, 
fines  had  been  time  out  of  mind  levied,  and  leviable 
in  the  same  court.  That  Thomas  GulUym  was  seised 
in  tail  of  the  said  lands,  and  being  so  seised,  in  22 
Cha.  I.  a  fine  was  levied  in  the  said  court,  secundum 
consuetud.pradict.,  before  A.  B,  locum  tenent.  W.  Kyrle 
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seneschalli  et  R.  attomat.  J.  S.  ^  W.  altomat.  J.  N.  ad 
tunc  sectator.  et  domesmen  ejusdem  curia.    Then  the  fine 

4 

was  set  forth,  which  appeared  to  have  been  levied  be- 
fore the  attorneys  of  the  suitors,  in  pkcito  conventionis 
secundum  consuetudinem  ntanerii,  Sgc. 

It  was  determined  by  Lord  Holt  and  the  other 
Judges,  that  a  fine  might  be  levied  of  lands  held  in 
ancient  demesne,  in  the  dourt  of  the  manor,  though 
it  was  not  a  court  of  record ;  because  it  was  but 
agreeable  to  the  power  of  that  court  in  other  instances, 
for  they  might  proceed  to  try  the  mise  joined  in  a 
writ  of  right  close,  which  was  of  a  higher  nature  than  Dyer,  in.  6. 
a  fine :  whereas,  in  all  other  inferior  courts,  on  the 
mise  joined,  the  cause  must  be  removed  into  the  Court 
of  Common  Pleas  by  recordari.    And  the  statute  18  Fi«N.B.i2. 

**  Ante,  §  5. 

Edw.  I.  de  modo  levandi  Jines,  was  but  declaratory  of 

the  common  law,  and  was  made  to  rectify  a  mistake, 

that  fines  were  leviable  in  inferior  courts,  upon  bills  or 

plaints,  which  could  not  be,  either  by  grant  or  custom, 

by  reason  of  the  negative  words  of  that  statute.    But 

this  did  not  extend  to  courts  of  ancient  demesne,  for 

then  the  statute  18  Edw.  I«  would  make  fines  of  those 

lands  leviable  in  the  Court  of  Common  Pleas ;  which 

wa«  not  the  case ;  such  fines  being  reversible  by  the 

lord.    So  that  tenants  in  ancient  demesne  would  be  iiifn,c.  u. 

under  a  double  disadvantage  ;  for  a  fine  could  not  be 

levied  of  their  lands  in  any  court.  This  judgment  was  4  Bro.  Ct.ia 

artrmed  by  the  House  of  Lords. 

1^.  Ifines  may  be  levied  in  the  courts  of  cities  and  ofdtictind 
corporate  towns,  where  such  courts  have  power  to  towm. 
hold  pleas  of  land.    Thus,  Madox  has  published  a  nTsV^!^* 
record  of  a  fine  levied  in  the  town  court  of  the  city  of 
Coventry,  before  the  mayor  and  bailiflfs ;  and  also  a 
fine  levied  in  the  court  of  Fordwick,  to  which  King 
Henry  VIII.  was  a  party. 

A  fine  of  this  kind  is,  however,  void,  and  may  be 
reversed,  unless  it  appear  that  the  court  had  a  power 
of  taking  ^es. 


104  T^/eXXXV.    Fiiie.    ChAv.  ^\8-^2l. 


waringT.  ,.18.il»'a)yrrit  of  em^to  reverse  a  fine*  levied  la 
cio.Eib.3i4.  SbrewAbury^  before*  the  bailifis  there^  thje  firstMerrop 
as«igDttd/W83».lbat  it  did  uot  appear  they  had  aay*! 
authooritytOi  take  fines;  and  they*  could  not.  have  it  by 
pi^escription,.  or*  by  general  words  in  the  King's  grants 
'  ThetGouit  said,  the  fine  was  voidr.  it  not  appearing^ 
by  what  I  authority  it  was  levied;  for  it  was  in  de* 
rogat]on;of  the  Crown,  and  of  its  pr(^ts  pro  licentia 

Who  may  take  19.  'With  respoct  to  the  persons  who  may  take  the 
j^^,!!^^'  acknowledgment  of  fines,  it  appears  that  originally 
^•^  those  who  were  desirous  of  levying  finest  acknow- 

ledged the  concord  in  person,  in  open  court.  And 
fines  are  still  frequently  acknowledged  in  the  same 
manner;  i the  parties  appearing  perscmally  at  the  bar 
of  »the  CiQurt  of  Common'  Pleas*  But  fines  may  and 
are  BOW.  fsequently  acknowledged  out  of  court* 
Chief  Jwtice  of  20.  The  Chief  Justice  of  the  Court  of  Conmion 
piMa.  Pleas '  may  alone  take  the  ackaowledgmeat  of  fines 

2  liiac.  512. '     out  of  court ; .  a  privilege  peculiar  to  that  ofiSce^  "which 

seemS;  to  bei  derived  from  custom  and  usage  ;'fov  it 

doea  ftot .  appear « that  this  power  .is  given  by » any:  sta* 

Dyer,  220.  b.    tutcj  m  But^if  the  Chief  Justice^be  a  party  to  ithe  writ, 

he. cannot,  take  the  acknowledgment  of  tlie  fine,  quia 

JudM  inpr^fA  am^^    A  rule  <whioh  eaotends  to  all 

othefjudges  and  commissioners.        .    -  l       iMt  i;  . 

comibUubiiMB'     >21b  fSh»  great  inconvenience  of  compelliag  did  and 

Mimw.''"^     infirm  pereons  to  travelfrom  the  most  remote  parts » of 

the  kingdom  ^to.  Westminster,  produced  s  a  tegulation 
usually  called  the  statute  of  Carlisle,  but  wfaddi/in 
15  Edir.  2.  faptr  isi  a  writ  addressed >  by  King  Edw^ard  . II. >  to-  the 
-judges,  for.  their  government  in  taking  the  acknow- 
ledgment, of  fines;  :ordaining^  that  all  parties  wha 
would  acknowledge  or  render  their  rights  or  tenements 
to  another  by  fine,  should  appear  personally  before 
the  justices ;  so  that  their  age,  idiocy,  or  any  other 
defect,  might  be  judged  of  by  them.  "  Provided  not- 
withstanding, that  if  any  person  be,  by  age  or  im- 


1  fnit.  512. 


mkXXXV.    Fine.    Ch.iv.    «22,23.  106 

petekiee,  decrepit,  or  by  cqisualty  so  oppressed  and 
withholdtfi,  that  by  no  iheans  he  is  able  to  come  be- 
fore: yoaan/ont  court/then  in  such  case  we  will  that 
two  dr  mote  of  you,  by  assent  of  the  residue  of  ^he 
bench,  shall  go  unto  the  party  so  diseased,  and  shall  ^ 

receive  bxs  cognizance,  upon  that  plea  and  form  of 
plea  that  he  hath  in  our  court,  whereupon  the  same 
fine  ought  to  have  be^i  levied :  and  if  there  go  but  one, 
he  shall  take  with  him  an  abbot,  a  prior,  or  a  knight,  a 
man  of  good  fame  and  credit,  and  shall  certify  you  ^ 

thereof  by  the  record,  so  that  all  things  incident  to 
the  same  fine:  being  examined  by  him  or  them,  the . 
same  fine,  according  to  our  former  ordinance,  may  be 
lawfully  levied," 

22.  'In-  consequence  of  this  regulation,  a  special   ^ 
cemmission  issues  out  of  the  Court  of  Chancery,  called 

a  writ  of  dedimus  potestateniy  directed  to  a  certain  num- 
ber of  commissioners,  reciting  that  a  writ  of  covenant 
is  depending  before  the  Justices  of  the  Court  of  Com- 
mon Pleas,  between  certain  persons  therein  named, 
who  are  incapable,  from  infirmity,  of  appearing  per« 
sonally  before  the  court,  and  authorizing  the  commis*  * 

sinners  to  take  the  acknowledgment  of  the  said  parties 
conceraiag  the  matters  contained  in  the  writ;  and 
directing  them  to  certify  such  acknowledgment,  under 
their  hands  and  seals,  to  the  Court  of  Common  Pleas. 

23.  It  has  been  stated,  that  by  the  statute  43  Eliz.  ^^^S  ^i- 
fines  mty  be  levied  in  the  court  of  the  county  of  the 

city  of  Chester.  By  the  5th  section  of  that  statute  it 
is  enacted,  that  upon  all  original  writs  purchased  out 
of  the  Cburt  of  Exchequer  of  the  county  of  Chester, 
for  the  levying  of  any  fine  or  fines  within  the  city  of 
Chester,  the  mayor  of  the  said  city  for  the  time  being 
shallhave  full  power  and  authority  to  award  and  send 
forth  such  like  writ  or  writs,  process  or  precepts  of 
dedimus  fotestatem^  to  any  two  or  more  sufficient  per- 
sons, authorizing  them  to  receive  and  take  the  acknow- 
ledgment of  such  person  or  persons  as  shall  be  willing 
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to  let y  such  fine  or  fines,  and  by  I'eason  of  sickness  or 
other  reasonable  impediment  cannot  come  in  person 
before  the  said  mayor  to  i^ake  such  acknowle^gmept. 
Co.  Read.  9.        24«  The  statute  of  Carlisle  only  gives  authority  to 
2  tnt.  30.     ^^^  ^  ^^  justices,  or  to  one  of  them,  attended  by  an 
abbot  or  knight,  to  take  the  acknowledgment  of  fines. 
But  notwithstanding  this  restriction,  writs  of  dedimu^ 
potestatem  were  frequently  directed  to  person^  of  in- 
ferior quality ;  from  whence  many  abuies  arqve,  which 
wib.  95.       gave  rise  to  a  rule  of  court  made  in  43  Eliz.,  by  which 
it  was  ordered,  that  no  writ  of  dedimus  potestatem,  di* 
rected  to  coiinmissioners  to  take  the  acknowledgment 
of  any  fine,  should  be  received  or  recorded,  unless  the 
acknowledgment  was  taken  by  some  of  the  jttstices 
of  the  one  bench  or  other,   or  barons  ojf  the  Ex- 
chequer,  or  Serjeants  at  law,  or  knight  who  was  pf  the 
quorum.    Custom,  however,  so  far  prevailed  agajinst 
the  positive  authority,  both  of  the  statute  and  of  this, 
rule,  that  although  a  knight  was  always  nailed  it^  ^ 
Writ  of  dedimus  potestatem,  yet  he  seldom  was  pne  of. 
those  who  took  the  acknowledgment  pf  a.  $ne^.  r  ;  ,  .,,. 
j2?*2^'*'       ^^'  ^^^  jndges  of  assize  may,  in  thjeir  circjiits,.  jp^ 
consuttndimm  regni,  take  the  acknowledgment  of  ,fin^^^ 
without  any  writ  of  dedimus  potestatem;  on  account  of 
the  great  confidence  which  the  law  placei^ ,  in,  tl^eir 
judgment  and  integrity.  *    In  such  cases,  howcy^i^,  a 
writ  of  dedimus  potestatem  ought  to  be  sued  out^,  be^iring 
date  before  the  acknowledgment  of  the  fine;  althoyghf 
if  the  writ  of  dedimus  potestatem  be  tested  after  t\x^  dat^ 
of  the  acknowledgment,  still  the  fine  will  be  sj^pported. 
AiKemon  r.  •       26.  A  writ  of  crror  was  brought  to  reverse  a  fine, 
Cro!EiS[275.  and  the  error  assigned  was,  that  it  a|ipeared  upon  re- 
cord that  the  acknowledgment  of  the  fine  was*  taken 
by  Chief  Baron  Manwood,  on  the  27th  of  March,  and 

*  Tbefe  u  a  petition  in  the  Rolla  of  Parliament,  28  Edw.  III.  No.  26. 
Tol.  2,  p.  261.  from  the  Coomuins  heyond  Trent,  praying  that  a  jvutice  of 
one  or  the  other  bench  should  come  twice  each  year  into  their  counties^  to 
take  the  acknowledgment  of  fines. 
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the  writ  of  covenant  and  dedlmns  potestatem  were  tested 
on  the  9th  of  April,  so  that  the  acknowledgment  vrA^ 
taken  without  any  authority;  and  by  the  statute 
23  Eliz.  the  day  of  the  acknowledgment  ought  always 
to  be  certified ;  but  the  Court  over-ruled  this  object 
tion,  saying,  it  was  good  enough,  and  that  otherwise 
they  should  reverse  many  fines. 

27.  By  an  order  of  the  Court  of  Common  Pleas,  i  Boi.  &  pa 
made  in  Michaelmas  term,  39  Geo.  III.,  reciting,  that  ^^* 
the  Lord  High  Chancellor  had  been  pleased  to  direct 
that  no  writ  of  dedimus  potestatem,  to  be  executed  in 
England,  should  issue  under  the  great  seal,  directed 
to  any  persons  except  the  judges,  Serjeants  at  law, 
barristers  of  five  years  standing,  or  solicitors  or  attor* 
neys  of  some  of  the  courts  in  Westminster  Hall,  the 
Judges  of  the  Court  of  Session  and  Exchequer,  advo- 
cates and  clerks  to  the  signet  of  five  years  standing  in 
Scotland ;  it  is  ordered,  that  from  and  after  the  last 
day  of  the  said  Michaelmas  term,  no  fine  shall  be  suf- 
fered to  pass,  unless  the  caption  of  such  fine  be  before 
one  of  the  justices  or  barons  of  his  Majesty's  courts  of 
record  in  Westminster  Hall,  or  one  of  the  Serjeants  at 
law,  uliless  an  affidavit  be  made  and  filed,  stating, 
that  the  commissioners  taking  the  same  are,  to  the 
best  of  the  deponent's  information  and  belief,  either 
banisters  of  five  years  standing,  or  solicitors  in  some 
of  the  courts  of  Westminster  Hall,  the  Judges  of  the 
Courts  of  Session  and  Exchequer,  or  advocates  and 
clerks  to  the  signet  of  five  years  standing  in  Scotland. 
28.  It  is  the  duty  of  all  those  who  are  appointed 
commissioners  in  a  writ  of  dedimus  potestatem,  to  in- 
form themselves,  by  means  of  some  people  of  credit, 
that  the  persons  who  acknowledge  a  fine  before  them 
are  really  the  parties  named  in  the  original  writ.  They 
should  also  be  extremely  attentive  in  examining  whe- 
ther there  be  any  married  woman,  infant,  idiot,  or 
lunatic,  among  the  parties  to  the  fine;  as  they  are 
liable  to  be  severely  punished  by  the  Court  of  Com- 
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Petty^  cue,     mou  Plcas  for  any  fraud  or  wilful  neglect  in  the  exe- 
cution of  their  ofHce. 
c^Reid.!^.         29.  The  writ  of  dedimus  potestatem  recites,  thdt  a 
223.     *^'      writ  of  covenant  is  depending  between  the  parties, 
and  therefore  should  bear  date  after  the  writ  bf  cove- 
nant. 
GotHini  r.  30.  A  writ  of  error  was  brought  to  reverse  a  fine 

Q^mum.  levied  at  Chester,  because  the  teste  of  the  writ  of  de- 
Ab.*m^"'    dimus  potestatem  was  prior  to  that  of  the  writ  of  cove- 
nant ;  and  it  was  held  to  be  a  manifest  error. 

31.  But  if  the  writ  of  dedimus  potestatem  be  tested  on 
the  same  day  with  the  writ  of  covenant,  the  fine  will 
be  good. 
Aruiidei  t.  .  32.  A  Writ  of  crror  was  brought  to  reverse  a  fine, 
^^^^  677,  on  the  ground  that  the  writ  of  dedimus  potestatem  was 
tested  the  same  day  with  the  writ  of  covenant ;  Which 
was  contended  to  be  erroneous,  because  the"  writ  of 
dedimus  potestatem  recites  that  the  writ  of  covenant  is 
depending,  whereas  the  writ  of  covenant  could  not  be 
said  to  be  depending  until  its  return. 

The  Court  was  of  opinion  that  this  was  ho'  Mirror, 
for  the  writ  of  covenant  might  be  said  to  be  depend- 
ing immediately  on  the  purchase  of  it ;  and  if  a  stran- 
ger should  buy  the  land  before  the  return  of  the  writ 
of  covenant,  it  would  be  champerty. 
Hovtht  ic        33.  By  the  statute  23  Eliz.  c.  3.  §  5.  it  is  en&cted, 
u^i^^tT^  "  That  every  person  that  shall  take  the  knowledge  of 
**^*^*  any  fines,  or  shall  certify  them,  shall  with  the  certi- 

ficate of  the  concord,  certify  also  the  day  and  year 
wherein  the  same  was  knowledged.  And  that  no  clerk 
or  officer  shall  receive  any  writ  of  covenant  whereupon 
any  fine  is  to  pass,  unless  the  day  of  the  knowledge  of 
the  same  fine  shall  appear  in  or  by  such  certificate; 
upon  pain  that  every  clerk  that  shall  receive  any  such 
writ,  shall  forfeit  for  every  time  that  he  shall  so  offend, 
the  sum  of  five  pounds. 

34.  If  the  commissioners  in  a  writ  of  dedimus  poles- 
tatem  refuse  to  certify  the  acknowledgment  of  a  fine, 
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,  purnuaat  ^o  tlji^  statute,  .within  tweke,  mouthsi/ a^eer*  Rti.  n.  b.  w. 
twrari  may  be  awarded  against  tli^tDir  ;r^iting>rth8 
subatangei ;  of  the  writ  of  dedimus  potestatem,  itnd^^he 

acknowledgment  of  the  fiiie»  and  commanding  t^m  to 
certify  \t ;  and  in  ca96  of  their  refusals  an  aluf^  ,^pium^ 
and  an  attachment,  will  issue  against  them. 

35,  If, the  commissioners  die  before  they/ have  aer-  idem, 
tified  the . acknowledgment  of  a. fine,  their  yexiecutors 
rnqst  certify  it  npon  a  certiorari ;  and  in  case  of  their 
refusal,  the  same  process  lies  against  them,  as  against 

the  cqmissJLoners.  .1  - 

36.  If  a  person  has  several  writs  •  of  coyenaht  dc|->  Uem  327. 
pending  against  several  persons  in  different  co.unties^ 

he  may  ^lave  a  wr^t  of  dedimus  potestat^n^  4ir9Cted  to       •  • 
comnu^ipn^rs,  to  take  their  acknowledgm^t^  ;S^r 
Yer^y.  , 


■  •  1' 


.  V^^i^  wpjt  of  dedim(s  potestatem  be  directed  to  two  DoimetT. 
pei^$  jointly,  and  only  one  of  then;i  takes  the  acknowr  cm.  w%.  240. 
ledgippft^.pftl^^  fine^,  it  will  be  erroneous. . 

38.  A  writ  of  dedimtis  potcstatem  was  awarded  to  take  Anoii.cro. 
%.^]^3/fl^dg7nent  of  four  persons  to  the,  same  fine. 
Tj^^e,j9.9pn^s?ipn,ers  ri^turned  the  acknowledgment  tof 

%^^^ir  t^^.  iP^^o*^  ^^ly  1  The :  Coujrt  resolY9d<  ,th4t 
tjip^r^^ys^p^dp^s,  fi3  against  the  three  pewonswh^i 
had  acknowledged  ^t;;  ^nd  that  the  name. o( the  ffi^nrth. 
Pf;riq^^h9iiVJ  ]be erased  ontpf  the  writ. of  f;9>venftnt 
Vii^ij^pff^pnaesfatem.^       .  A .-..  ,  yy 

.j^^^I^^lifr^Sjri^o^yeid  in.the  same  case,  that,if  :a;writ  of 
d^if^^ffptefifafeniihe  awarded  to  take^  the  apl&npwle4g*t 
mei^t  of,  thi;ee' persons  to  the  same. fine,  the»cpmnwsr, 
sioaers  need  not  take  the  acknowledgment  of  aJi^th^ 
three  persons  at  the  same  time,  but  may  take  the  ac- 
knowledgment of  one  of  them  at  one  time,  and  of  ano- 
ther at  another  time. 

40.  All  the  acknowledgments  must  however  appear 
on  the  same  parchment,  otherwise  the  fine  will  not  be 
allowed  to  pass. 

41.  A  writ  of  dedimus  potestatem  had  been  dir^ctect  3b.^p.366.' 
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to  commissioners,  to  take  the  acknowledgment  of  nine 
persons.  Th^  commissioners  took  the  acknowledge 
ment  of  six  out  of  the  nine  persons  on  one  piece  of 
parchment,  and  of  the  remaining  three  upon  another 
piece  of  parchme9t;  which  mode  of  taking  the  ac- 
knowledgments was  objected  to  by  the  officers. 

On  a  motion  that  the  fine  might  pass,  Mr.  Justice 
Heath  said,  that  these  separate  acknowledgments 
would  not  warrant  a  joint  judgment ;  and  the  motion 
wa4  refused. 

42.  A  fine  will  not,  however,  be  reversed  far  any 
trifling  error  or  mistake  in  the  return  made  by  the 
commissioners  under  a  writ  of  dedimus  potestatem. 
Bedford  V.  43,  A  writ  of  error  was  brought  to  reverse  a  fine 

cro.  Ja!27.  taken  by  commissioners,  because  upon  the  back  of  the 
writ  of  dedimus  patestatem  it  was  stated  thus ; — EMCutio 
istius  brevk  patet  m  quodam  paneUo  kmc  brew  anmro. 
But  all  the  court  held  it  was  matter  of  form,  and  not 
material ;  for  although  it  be  not  properly  said  to  be  a 
pannel,  yet  a  pannel  s^id  a  schedule  are  all  one  in  sub- 
stance, and  no  cause  to  reverse  the  fine. 
Riii«i  of  court  44.  By  a  rule  of  the  Court  of  Common  Pleas,  made 
00  fiu  ject.  ^  jjy^  jg  Q^^^  j^  .^  ^^^^  directed,  that  no  fine  ac- 
knowledged before  commissioners  should  be  allowed 
to  pass»  unless  some  person  who  was  present  when 
the  fine  was  acknowledged  should  appear  personally 
before  the  Lord  Chief  Justice  of  the  Court,  and  be  ex- 
amined upon  oath  touching  the  execution  thereof. 

This  rule  having  been  found  by  experience  to  be 
attended  with  inconveniences,  and  not  having  an- 
swered the  good  purposes  for  which  it  was  intended, 
the  Court  made  the  following  rules.  . 
Wiboa,85.  46.  Hil.  17  Geo.  II.    ''  That  instead  of  an  oath 

made  vivd  voce  of  the  due  acknowledgment  of  fines* 
an  affidavit  in  writing  on  parchment  shall  be  made 
and  annejied  to  every  fine,  in  which  the  person  making 
the  same  shall  swear  that  he  knew  the  parties  acknow- 
ledging such  fine ;  th»t  the  samo  was  duly  signed  and 
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acknowledged ;  thai  the  party  or  parties  acknowledg- 
ing, and  also  the  commissioners  taking  the  sa,mej  were 
of  full  age  and  competent  understanding;  th9.t  the. 
feme  coverts  (if  any)  were  qolely  and  separately  ex- 
amined apart  from  their  husbands,  and  freely  and 
Toluntarily  consented  to  acknowledge  the  same ;  and 
that  the*  cognizor  or  cognizors,  and  every  pf  them,, 
knew  the  same  to  be  a  fine  to  pass  his,  her,  or  their 
estate  or  estates :  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  Lord 
Chief  Justice,  or  some  other  Justice  of  this  Court,  for 
his  allocatur  thereon,  and  such  affidavit  shall  remain 
annexed  to  such  fine,  and  be  left  with  the  same  in  the 
proper  office :  and  it  is  ordered  that  every  such  affi- 
davit, except  where  the  persons,  at  the  time  of  their 
acknowledging  the  fine,  are  in  Ireland,,  or  some  other 
parts  beyond  the  seas,  shall  be  made  by  some  attorney 
of  the  courts  of  Westminster  Hall/' 

46.  Hilary  26  &  27  Qeo.  II.     "  It  is  ordered,  that  mm,99.    [ 
in  the  affidavits  made  in  pursuance  of  ;the  preceding 

rule,  the  person  or  persons  so  making  the  same  shaU 
swear  that  the  fine  was  duly  signed  and  acknowledged 
upon  the  day  and  year  mentioned  in  the  caption; 
and  if  there  be  any  rasure  or  interlineation  in  the^ 
body  or  caption  of  such  fine,  that  such  rasure  or  inter- 
lineation was  made  before  the  party  or  parties  signed 
the  said  fine,  and  before  the  caption  was  signed  by 
the  commissioners." 

47.  A  fine  was  taken  before  Prentice  an  attorney,:  say  ▼•  smhb, 
and  Prentice  a  tradesman,  as  commissioners.  Prentice        ' 
the  attorney  died  without  making  the  proper  affidavit 

of  the  acknowledgment  of  the  fine.  One  of  the  cog-. 
nizors  became  a  bankrupt,  absconded,  and  did  not 
surrender  within  the  forty-two  days,  as  required  by 
the  statute.  The  fine  was  ordered  to  pass,  on  an 
affidavit  of  the  due  acknowledgment  of  it  by  Prentice 
the  tradesman ;  notwithstanding  the  general  rule  re^ 
quiring  such  affidavits  to  be  made  by  attorneys. 
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'  48.  Where  fines  have  been  acknowledged  out  of 
the  kingdom,  the  Judges  have  also  remitted  the  strict- 
ness of  theie  rules. 

49.  The  Lord  Ch.  J.  assisted  by  Mr.  Clive,  made 
an  order  that  a  fine  should  pass  as  to  two  of  the 
coghi'zors,  considering  the  particular  circumstances  of 
the  case,  notwithstanding  the  same  was  not  signed  by 
them.  One  of  the  commissioners  attended  and  made 
oath  that  thfe  fine  was  duly  acknowledged  before  him 
and  another  commissioner  at  Naples ;  that  the  parties 
were  of  full  age  and  good  understanding ;  that  the 
ibarried  woman  was  examined  apart  from  her  hus- 
band, and  freely  consented.  The  fine  being  taken 
from  persobs  beyond  seas,  it  was  not  within  the  order 
6f  the  Court,  requiring  an  affidavit ;  and  the  signing 
of  a  fitie  by  the  cognizors  was  not  absolutely  ne- 
cessary. 

50.  Two  fines  taken  at  Hamburg,  where  the  cog* 
nizors  resided,  were'  ordered  to  pass  by  all  th^  four 
Judges,  upon  an  affidavit  by  a  commissioner  of  the 
due  execution  of  each  fine,  sworn  before  a  clerk  in 
the  Chancery  of  the  city  of  Hamburg;  and  authen- 
ticated by  his  certificate  or  attestation,  as  a  notary 
public. 

*  51.  A  fine  was  taken  at  Edinburgh,  and  was  regular 
in  every  respect,  except  that  it  was  not  acknowledged 
in  the  presence  of  an  attorney  of  any  of  the  courts  of 
Westminster  Hall,  who  might  have  made  the  usu^al 
affidavit  of  its  having  been  duly  taken.  An  affidiDtvit 
was  made  by  Seton,  the  plaintiff^,  that  there  was  no 
sucK  attorney  in  or  near  Edinburgh.  And  the  Court, 
on  the  motion  of  Serjeant  Davy,  who  cited  the  case  of 
Say  V.  Smith,  allowed  the  fine. 

52.'  The  notarial  certificate  required  in  the  case  of 
a  fine  acknowledged  in  a  foreign  country,  must  be 
under  seal.  A  defect  in  this  particular  cannot  be 
supplied  by  proof  of  the  handwriting  of  the  cog- 
nizors. 
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53.  Herify  Count  Bourbell  and  Mary  his  wife,  the  Cmttenaenr, 
coniizors  in  the  fine,  were  resident  in  France,  and  the  iT^uiit.'i44. 
acknowledgment  was  taken  before  comnussiopiers  in 

that  country;  the  affidavit  of  the  due  taking  pur- 
ported to  he  sworn  before  the  mayor  of  the  city  of 
Neufchatel,  and  was  subscribed  with  his  name.  A 
certificate  that  that  person  was  mayor  of  the  said  city 
was  signed  by  two  persons,  who  stated  themselves  to 
be  public  notaries ;  but  no  notarial  seal  was  annexed. 
The  Court  said  they  could  not  supply  the  defect 
arising  from  the  want  of  a  seal.  There  was  no  rule 
of  court  expressly  applying  to  the  case  of  fines  levied 
by  persons  resident  abroad;  but  the  rule  relative  to  Tit. 36. c, 3. 
recoveries  suffered  by  persons  under  these  circum- 
stance^y  had  always  been  held  to  extend  to  the  case  of 
fines ;  by  that  rule  a  seal  was  necessary.  The  fine 
was  not  allowed  to  pass.     . 

54.  It  has  been  stated,  that  by  the  statute  43  Eliz.  A]ite,§  ii. 
fines^may  be  levied  in  the  court  of  the  county  of  the 

city^  6f  Chester.  By  the  5th  section  of  that  statute 
it  is  fenacted,  thiat  upon  all  original. writs  purchased 
out  6t  the"  Court  of  Exchequer  of  the  county  of 
Ctester,  for  th6  levying'  of  any  fine  or  fines  within 
the  city  of  Chester,  the  mayor  of  the  said  city  for  the 
timie  b^ing  shall  have  full  power  and  authority  to 
award  and  send  forth  such  like  writ  or  writs,  process 
or  precepts  of  dedimtis  poiestatem,  to  any.  two  or  more 
sufficient  persons,  authorizing  them  to  receive  and 
take  the*  acknowledgment  of  such  person  or  persons 
as  shall  be  willing  to  levy  such  fine  or  fines,  and  by 
reason  of  sickness  or  other  reasonable  impediment 
cannot  come  in  person  before  the  said  mayor  to  make 
such  acknowledgment.  - 

55.  By  the  statute  34  &  35  Hen.  VIII.  c.  26.  §  40.  ^.^  ^ 
it  is  enacted,  that  fines  shall  and  may  be  taken  before 

the  justices  of  Wales,  of  lands,  tenements,  and  here- 
ditaments situate  within,  their  jurisdiction,  by  force 
of  their  general  conmussion,  without  any  writ  of  dedi- 

VOL.  V,  I 
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mus  potestatem  to  be  sued  for  the  same,  in  like  manner 
and  form  as  is  used  to  be  taken  before  the  King's 
Chief  Justice  of  the  Common  Pleas  in  England. 


CHAP.  V. 

0/ the  Partks  to  a  Fine. 


SI.  Persons  having  no  Estate, 
Mm  Exceptions* 

37.  Aliens* 

38.  Infants. 

46.  Except  Infant  Trustees, 
49.  Idiots  and  LvHatics, 
53.  Corporations* 
64*  Who  may  take  by 


1.  Who  may  levy  Fines. 

3.  The  King* 

4.  The  Queen* 

5.  Married  Women* 
16.  Joint  Tenants^  Coparceners^ 

and  Tenants  in  Common* 
19.  Persons  outlawed^  Sfc. 
90.  Who  are  incapable  of  levying 

Fines* 

Sectiok  1. 

momiyicYy  ^  ^jy^  being  considered  as  a  common  assurance  or 

cc^veyance  of  real  property,  it  follows  that  all  per* 

sons  of  full  age,  and  sufficient  understanding,  may  in 

general  levy  fines  of  those  lands  in  which  they  have 

any  estate  or  freehold,  either  by  right,  or  by  wrong. 

Eiuot's  caw,        2.  Even  persons  who  are  blind,  deaf,  or  dumb,  or 

cnmitr.*      who  are  both  deaf  and  dumb  at  the  same  time,  may 

B^^i9.      1^^  fi^^^  i  ^^  ^^  appear  that,  notwithstanding  those 

Kejnr.Biin,     disabiUtics,  they  are  capable  of  comprehending  the 

nature  and  consequences  of  a  fine,  and  can  express 

their  meaning  by  writing  or  signs.    And  there  are 

three  instances  of  persons  bom  deaf  and  dumb,  who 

were  permitted  to  levy  fines. 

T^e  King.  ^        3.  There  are  several  records  of  fines  published  by 

jurfgo.'^      Dugdale  and  Madox,  to  which  the  King  was  a  party. 

No^sSir^      It  was  however  much  doubted  in  the  reign  of  James  I. 

7  Rep.  32.       whether  the  King  could  levy  a  fine ;  and  His  Majesty 

having  consulted  Lord  Ch.  J.  Popham  and  Lord  Coke, 

who  was  then  Attorney  General,  on  this  subject^  they 
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gare  it  as  their  opinion,  that  although  the  King  could 
not  be  cogni^or  of  a  fine,  because  a  writ  of  Corenant 
could  not  be  brought  against  him ;  yet,  that  if  a  find 
was  levied  to  the  King,  he  might  then  make  a  grailt 
and  render,  which  would  be  good,  and  suflSicient  to 
bind  him. 

4.  The  Queen  may  levy  a  fine,  and  a  fine  may  be  The  Queei. 
levied  to  her :  for  she  has  in  every  instance  the  par-  133!^^'  * 
ticular  privilege  of  suing  and  being  sued  alone ;  and  *  ^p*  ^'  *' 
is  considered  in  all  legal  proceedings  as  a  fem6  sole^ 
and  not  as  a  feme  covert. 

6.  As  married  women  might  always  be  impleaded  Manied 
jointly  with  their  husbands,  it  follows  that  they  could  ''"■*■• 
join  with  their  husbands  in  levying  fines.    And  it 
appears  from  a  passage  in  Glanville,  Lib.  2.  c.  3.  and 
some  very  ancient  records  published  by  Madox,  that  fom.  Aogl. 
it  was  formerly  usual  for  married  women  to  appoint  ^^'  ^^' 
their  husbands,  as  their  attorneys^  to  levy  fines  for 
them. 

6.  Thus  in  9  Rich.  I.  the  prior  and  convent  of  Mad.  Din. 
Lewes  fined  to  the  King  in  half  a  mark,  ut  cancordid  *  ^^ 
facta  inter  Ricardum  de  la  Crnnbe,  S^  Sybillam  de  Dene, 
ujforem  suam,  presentes  per  eundem  Ricardum  virum  suum, 
positum  loco  stio,  ad  lucrandum  vel  perdendum,  et  Williel^ 
mumpriorem  et  conventum  de  Lewes  tenentem,  per  Williel'^ 

nmm  monachum  suum  de  advocatione  ecclesia  de  Waldem, 
unde  recognitio  de  ultimd  presentatione  summonitafuit  inter 
eo8  inprefatd  curiA,  scribatur  in  magno  rotulo. 

7.  It  is  probable  that  married  women  were,  in  con- 
sequence of  this  practice,  frequently  deceived,  and 
defrauded  of  their  inheritances,  by  their  husbands. 

The  statute  De  modo  kvandijines  therefore  directed,  that  2  imc.  sis. 
if  a  feme  covert  be  one  of  the  parties  to  a  fine,  she 
ought  first  to  be  examined  by  four  of  the  justices, 
and  if  she  refused  her  assent  to  the  fine,  it  should  not 
be  levied. 

8.  When  a  married  woman  is  party  to  a  fine,  she  wem. 
ought  to  be  examined  secretly  and  apart  from  het  ^a*-^^^- 

I  s 
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husband,  pursuant  to  this  statute,  in  order  that  the 
judges  or  commissioners  may  inform  themselves 
whether  she  joins  in  the  fine  of  her  own  free  will,  or 
is  compelled  to  it  by  the  threats  or  menaces  of  her 
husband.  ,  Every  thing  contained  in  the  writ  should 
be  distinctly  named  to  her,  and  she  ought  to  be  in- 
formed of  the  consequences  of  her  assenting  to  the 
*  fine.  But  although  the  statute  De  modo  kvandijines 
thus  positively  directs  the  private  examination  of  a 
married  woman,  yet  if  she  is  allowed  to  acknowledge 
a  fine,  without  being  examined,  it  will  bind  both  her 
and  her  heirs  for  ever ;  there  being  no  mode  of  revers- 

Aate,c.2.  ing  such  a  fine;  because  it  cannot  afterwards  be 
averred  that  the  married  woman  was  not  examined, 
the  contrary  being  recorded. 

2  imt.  615.  9.  The  private  examination  of  a  married  woman  is 

however  not  directed  in  all  cases ;  as  that  circumstance 
was  prescribed  by  the  legislature  only  to  prevent  mar- 
ried women  from  making  an  imprudent  disposition  of 
their  property,  at  the  instance  of  their  husbands :  so 
•  that  where  a  husband  and  wife  acquire  any  interest  by 
a  fine,  and  depart  with  nothing,  the  wife  need  not  be 
examined,  because  in  that  case  she  cannbt  possibly  be 

ut.^670.  prejudiced.  It  may  therefore  be  laid  down  that  a 
^^  married  woman  need  only  be  privately  examined, 
where  she  joins  in  granting  some  estate,  or  departing 
with  some  interest. 

RoH.  Ab.  nu  10.  Thus,  if  a  fine  be  levied  to  a  husband  and  wife, 
"*'  '  '  who  •  grant  and  render  a  rent,  the  wife  ought  to  be 
examined;  because  by  the  render  she  makes  herself 
liable  to  the  payment  of  the  rent. 

I  lost.  46, «.         11.  If  a  married  woman  levies  a  fine  of  her  own  in- 

10  — '  46.'  a\    heritance,  without  her  husband,  it  will  bind  her  and 

Hob.  225.  j^^^  heirs,  because  they  will  be  estopped  to  claim  any 
thing  in  the  lands ;  and  cannot  be  admitted  to  aver 
that  she  was  a  married  woman,  that  being  contrary  to 
the  record.  But  her  husband  may  enter  and  defeat 
such  fine,  either  during  the  coverture,  to  restore  him- 
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self  to  the  freehold  which  he  hAAjure^tuvoris;  or  after 
her  death j  to  restore  himself  to  his  tenancy  by  the 
curtesy ;  because  no  act  of  a  feme  covert  can  transfer 
that  interest/  which  the  marriage  has  vested  in  the 
husband.     And  if  the  husband  avoids  the  fine  during 
the  coverture,  neither  the  wife  nor  her  heirs  will  be    ' 
barred  by  it ;  for  by  the  entry  of  the  husband  the  i  imt.  46. «. . 
whole  estate  which  passed  by  the  fine  is  defeated,  and 
the  old  estate  of  the  wife  revested  in  her ;  so  that  the 
husband  becomes  again  seised  jure  uxoris.    And  an  Mayo  ▼. 
entry  by  the  husband  into  part  of  the  land,  whereof  i  F^^em.  396. 
the  wife  alone  levied  a  fine,  will  avoid  the  whole  fine.  ^°"**'  ^^' 

12.  If  a  married  woman  levies  a  fine  executory  as  Co.iuad.7. 

Puk  &  20 

a/eme  sok,  and  execution  is  sued  against  the  husband 
and  wife,  the  husband  may  stop  the  execution  of  the 
fine;  because  no  act  of  his  wife's  can  prejudice  him. 
And  if  in  a  case  of  this  kind  the  husband  had  made 
de&ult,  and  his  wife  was  received  in  his  stead ;  she 
might,  for  the  benefit  of  her  husband,  prevent  the 
execution  of  her  own  fine :  but  after  the  death  of  her 
husbiemd  she  cannot  avoid  it. 

13.  If  a  woman  levies  a  fine  by  the  name  of  Mary  i  sid.  121^. 
the  wife  of  Thomas  Stiles^  it  will  be  void ;  because  it 
appears  by  the  very  record  itself,  that  the  cognizor 

was  a  married  woman. 

14.  There  is  no  case  in  which  the  Court  has  authen- 
ticated a  fine  levied  by  a  married  woman  without  her 
husband. 

15.  Upon  a  motion  that  Ann  Moreau,  wife  of  ■    ■    ■  Moretu't  cut, 
Moreau,  might  levy  a  fine  without  her  husband ;  itap-  1205. 
peared  that  the  lands  had  been  sold  by  the  husband,  who 
covenanted  that  he  and  his  wife,  when  of  age;  should 

levy  a  fine.  When  the  wife  came  of  age,  she  refused 
to  join  in  it ;  but  it  was  levied  by  the  husband  alone; 
who  went  abroad.  Afterwards  the  wife  consented  to 
levy  it,  but  the  husband  was  absent.  ' 

It  was  said  that  it  had  been  usual  in  such  cases  for 
the  cursitor  to  make  out  a  pracipe  to  the  yri^,  as  a 
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feme  sole ;  but  no  example  was  produoed  upon  the 

motion. 

The  Court  vrould  make  no  rule  to  authentioate  such 
a  fine ;  but  it  was  afterwards  acknowledged  de  bene 
esse,  before  the  Lord  Chief  Justice  then  in  court. 

16.  The  estate  of  a  married  woman  having  been 
regularly  sold,  the  conveyances  duly  executed  by  the 
husband  and  wife,  and  the  purchase  money  paid,  the 
husband  became  insane* 

Upon  an  application  to  allow  the  wife  to  ackpwledge 
the  fine  without  her  husband,  the  Court  said  they 
should  make  no  order  on  the  subject ;  but  that  it  ap- 
peared to  them  there  was  no  objection  to  the  acknow- 
ledgment of  the  fine  being  taken.     Valeat  quantum. 

17.  In  a  subsequent  case  the  Court  refused  to  in- 
terfere to  pass  a  fine  levied  by  a  married  woman  in 
the  absence  of  her  husband,  who  had  become  a  bank- 
rupt, had  omitted  to  surrender  himself,  and  was  gosie 
beyond  sea. 

18«  Joint«tenants,  coparceners^  and  tenants  in  com* 
mon,  may  levy  fines  of  their  respective  shares ;  and 
if  Uiere  be  two  joint-tenants  in  fee,  and  one  of  them 
levies  a  fine  of  the  whole^  this  will  not  amount  to  an 
ouster  of  his  companion,  but  wUl  operate  as  a  severance 
of  the  jointure,  though  they  continue  to  be  in  of  the 
old  use. 

19.  Persons  outlawed  or  waived  in  personal  actions 
may  alien  by  fine ;  for  their  estates  still  remain  in 
them,  though  they  have  forfeited  the  rents  and  profits. 

20.  Having  enumerated  the  persons  who  are  capable 
of  levying  fines,  we  shall  now  examine  who  are  in- 
capable of  being  cognizors,  or  convej^g  by  fine. 
Tlds  may  arise  either  for  want  of  a  sufficient  estate  in 
the  lands ;  a  competent  degree  of  judgment  and  un- 
derstanding; or  from  being  incapacitated  by  their 
situation. 

21  •  No  person  can  levy  a  fine  of  lands  that  wil}  affect 
strangers^  unless  he  has  an  estate  of  freehold^  eithor 
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bjr  right  or  by  wrong,  in  Auoh  lands ;  for  otherwise  it  s  Atk.  i4i. 
might  be  in  the  power  of  any  two  strangers  to  deprive  "^*'^*^^* 
a  third  person  of  his  estate  by  levying  a  fine  of  it ;  so 
that  in  every  case  where  a  fine  is  levied,  and  none  of 
the  parties  to  it  have  any  estate  of  freehold  in  the 
lands  whereof  the  fine  is  levied,  it  will  only  bind  the 
parties  themselves,  and  their  heirs ;  but  may  at  any 
time  be  set  aside  by  any  other  person  by  the  plea 
(pud  parte$  Jm$  nihil  habuerunt,  that  is,  that  neither  of 
the  parties  had  any  estate  in  the  lands,  at  the  time 
vhen  the  fine  was  levied* 
22.  A  person  entitled  to  an  estate  tail  in  remainder,  S??^^  ^* 

*  Paxkhunty 

le?ied  a  fine  of  it,  jointly  with  his  son^  who  had  no-  Tit.  36.  c.  2. 
freehold  estate :  anditwasheldbythd  House  of  Lords  *^     '^    ' 


that  this  fine  had  no  efiect. 

23.  If  a  person  who  is  only  possessed  of  lands  for  5  R«f.  77.  h. 
a  term  of  years,  or  who  holds  them  by  statute  m^« 

chant,  statute  staple,  or  writ  of  e/c^t/,  levies  a.fine  of 
tbem,  it  will  have  no  effect  whatever,  as  to  struigers, 
because  the  cognisor  has  no  estate  of  freehold. 

24.  It  follows  from  the  Mme  principle,  that  if  a  co.  cop.  $  ss. 
copyholder  levies  a  fine  of  his  copyhold,  it  is  void,  be^ 

cause  the  freehold  is  in  the  lord. 

25«  The  <nily  mode  by  which  a  tenant  for  years,  or  1  init.  330. ». 
a  copyholder,  can  levy  a  fine,  so  as  to  give  it  any  force,  rit.  32.  e!  4. ' 
is,  by  first  making  a  feofiment,  by  which  means  he  ac^ 
quires  a  fireehdd  by  disseisin.  This  doctrine  has,  how* 
ever,  been  questioned  by  Lord  Mansfield,  in  the  case 
of  Taylor  v.  Horde,  but  is  notwithstanding  admitted 
by  some  practitioners. 

26.  The  tenant  in  possession  will  not  be  allowed,  noe  v.  wu- 
as  an  evidence,  to  prove  the  estate  of  a  landlord  who  m?  ^^ 
levies  a  fine  ;.  because  he  would  then  be  a  witness  to 
support  his  own  possession. 

27.  It  is  admitted  that  a  disseisor  may  levy  a  fine.  3  lUp.  79.  n 
So  if  a  person  enters  under  a  devise  that  is  void,  he 
tbeisby  acquires  a  fireehold  by  abatement,  and  may^ 

levy  afine* 
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28.  If  the  heir  at  law.  enters/ notwithstanding  a  de- 
vise in  &vour  of  some  other  person,  and  levies  a  fine, 
it  will  be  good. 

29«. Where  a  person  has  a  seisin  in  law,  by  the 
desert  of  lands  upon  him,  he  may  levy  a  fine. 

^0.  A:  devised  lands  held  by  knight  service,  which 
was.  then  void  as  to  a  third  part,  to  J.  S.  in  fee,  who 
granted  a  lease  of  the  whole,  and  the  lessee  occupied 
under  this  lease  for  three  years ;  afterwards  the  heir 
at  law  levied  a  fine.  It  was  resolved  .that  this  entry 
and  lease  by  J.  S.  only  gained  him  the  possession  of 
two  thirds,  he  being  tenant  in  common  with  the  heir, 
and  that  the  heir  was  never  out  of  .possession  of  the 
remaining  third  ;  so  that  his  fine  Iwas:  good  .^   . 

31.  A  person  having  a  defeasible  right' only  to  lands 
may,  notwithstanditig,  levy  a  fine  of  them ;  which  can- 
not be  set  aside  by  the  plea,  that  neither  of  the  parties 
had  an  estate  of  freehold  in  those,  lands. ' 

32.  Sir  Michael  Anmn.being  seised  in  fee  of  the 
manor  of  Pickworth  and  Willoughby,  by  his  will  de- 
vised, that  in  case  his  personal  estate,  &c.  should  not 
be  sufficient  to  pay  his  debts,  then  his .  executors 
should  receive  the  rents  and  profits  of  his  whole  real 
estate ;  and  after  payment  thereof,  he  devised*  the 
manors  of  Pickworth  and  Willoughby  to  his  uncle 
Eveors  Arminfor  life  :  and  in  case  he  should  have  issue 
male,  th^n  to  such  issue,  male  and  his  heirs  for  ever ; 
ajid  in  ease  he  should  have  no  issue  male,  he  devised 
the  manor  of  Willoughby  to  his  nephew  Sir.  Thomas 
Bamardiston  in  fee.  Upon  the.  death  of  Sir  Michael 
Arminy  Evers  Armin  entered  upon  the  premises  de- 
vised to  him,  and  devised  them  to  his  grandson  Armin 
Bullingham,  and  the  heirs  of  his  body.  Upon  the 
death  of  Evers  Armin,  Sir  Thos.  BamanHstdn  entered 
upon  the  premises,  claiming  the  same  by  .virtue  of  .the. 
remainder  limited  to  him  by  the  will  of  Sir  M.  Armin. 
Armin'Bullingham,  the  devisee  of  Evers  Armin,  entered 
upon  the  manor  of  Willoughby,  claiming  title  thereto. 


TitkXXXV.    Fine:   CA.  v;§33,  34.  12i: 

and  put  his  cattle,  into  some  part  of  the  land,  upon^ 
which  ensued  a  replevin;  and  the  special  verdict  in 
3  Lev.  431.  and  2  Salk.  224.  This  suit  was  iafterwards- 
compromised  between  Sir  Thomas  Bamardiston  and 
Armin  BuUingham,  who  both  joined  in  a  fine  of  the 
manor  of  Willoughby ;  but  previous  to  this.  Sir 
Thomas  Bamardiston  had  conveyed  the  premises  by 
lease  and  release  to  Sir  Samuel  Bamardiston  in  mort- 
gage.       .  ;  . 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  estate  of  freehold  in  the  lands ; 
but  the. Lord* Chancellor  held  *'  that  in  this  case  it 
could  not  be^  isaid  that  partes  Jinis  nihil  haberunt,  be- 
cause Armin  .BuHingham,  on  the  death  of  Evers  Ar- 
min, and  as' his  devisee  :had  a  right  against  all  persons 
whomsoever  but  the  heir  of  Sir  Michael  Armin:  the 
testator^  and. Barhttdiston,  entering  upon  him  as  a 
disseisor ;  and  though  Barnardiston  afterwards  mort- 
gaged the  premises  in  fee,  yet  he  continued  in  pos- 
session thereof,  and  joining  with  BuU;hgham  in  the 
fine,  it  could  not  be  said  that  partes  finis  nihil  habue- 
runt,  when  one  of  them,  viz.  Bamardiston,  had  the 
possession,  and  the  other  of  them,  viz.  Bullingham, 
had  the  right  to  the  land  against  Bamardiston^  and 
also  against  his  mortgagee." 

33;  In  a'  subsequent  case  it  was  held  by  Lord 
Hardwicke,  that  where  persons  who  had  taken  pos- 
session by  wrong,  had  levied  a  fine  before  any  receipt 
of  rent,  such  fine  had  no  effect. 

34.  Dame-  Mary  Ashe,  being  seised  in.  fee  of  two  TmnmtA 
36th  shares  of  the  King's  moiety  of  the  New  River.  AA^r**^* 
waterworks,  by  indenture,  in  1698,  between  her,  Sir  fli^^j. 
James  Ashe  her  son,'  and  Catherine- his  wUe,  of  the 
first  part.  Lord  Townsend  and  Joseph  Yate  of  the', 
second  part,  and  trastees  of  the  third  part,  for  making 
a  provisiion  for  the  said  Catherine,  and  for  settling  the 
lands  therein  mentioned  to  the  uses  therein  expressed, 
conveyed  inter  alia  the  said  two  sharei^  to  Lord  Town** 


send  and  Yate,  to  the  use  of  Lady  Ashe  for  life,  ire^ 
mainder  to  Sir  J.  Ashe  for  ninety-nine  years,  if  he 
should  so  long  live,  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder*  as  to  one  of  the 
said  shares,  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  Sir  J.  Ashe,  except  his  heir,  as 
tenants  in  common,  and  of  the  heirs  of  their  bodies ; 
and  for  default  of  such  issue  of  any  or  either  of  such 
children,  to  the  use  of  the  others  of  them  not  being 
heir,  &c«  in  tail ;  and  for  default  of  issue  of  all  such 
children,  to  the  use  of  both  or  either  of  the  two  sisters 
of  the  said  Sir  J.  Ashe,  namely,  Catherine  Wyndham 
and  Martha  Ashe,  or  either  of  their  children,  and  of 
the  children  of  Lady  Townaend,  for  such  estates  as 
Sir  J.  Ashe  should  appoint ;  and  as  to  the  other  of 
the  said  shares,  to  the  use  of  such  of  the  children  of 
the  said  Sir  J.  Ashe,  or  such  of  his  sister's  children, 
as  he  should  appoint :  and  after  the  determination  of 
the  estates  so  ta  be  appointed,  if  any  such  should  be, 
as  to  one  third  of  the  said  two  shares,  to  the  use  of 
CSatherine  Wyndham  in  tail,  remainder,  aa  to  one 
moiety  of  the  said  third  part,  to  the  use  of  the  said 
Lord  Townsend,  Roger  Townsend,  and  the  plaintiff 
Horace  Townsend,  the  three  sons  of  Lady  Townsend, 
as  tenants  in  common  in  tail,  with  cross  remainden, 
remainder  to  Sir  J.  Ashe  in  fee;  and  as  to  the  other 
moiety  of  the  said  third  part^  to  Blartha  Ashe  m  tail, 
remainder  to  Lord  Townsend,  Roger,  and  Horace,  aa 
tenants  in  common  in  tail,  with  cross  remainders,  re- 
mainder to  J^  Ashe  in  fee ;  and  as  to  the  other  moiety 
of  the  said  third  pspt,  to  Martha  Ashe  in  tail,  raoainder 
^  to  Lord  Townsend>  Roger,  and  Horace,  as  tenants  in 
common  in  tall,  with  cross  remainders^  reasainder  to 
J.  Ashe  in  fee. 

Sir  J*  Ashe  died  in  1733,  without  issue  male,  leav- 
ing one  daught^,  Martha,  married  to  the  defendant, 
Wyndham  Ashe,  and  not  having  made  any  iqppoint^ 
ment.  'Martha  Ashe,  one  of  the  sistersof  Sir  J.  Ashe,- 
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to  whom  one  third  of  the  premises  was  limited^  died 
also  without  issue. 

The  plaintiffs^  Lord  Townsend  and  Horace  Towioi-  ' 
seud,  claimed  one  moiety  of  the  two  shares,  under  the 
limitations  in  the  settlement.  The  defendants/  Mr, 
Wyndham  Ashe  and  his  Lady,  insisted  that,  after  Sir 
J.  Ashe  8  death,  they  had,  by  bargain  and  sale  enrolled, 
conveyed  the  said  two  shares,  inter  aUa,  to  A.  and  his 
heirs,  that  thereby,  and  by  fines  agreed  to  be  levied^ 
he  might  become  tenant  to  the  pracipe  in  a  recovery 
to  be  suffered  of  the  premises ;  and  that  fines  were  ac- 
cordingly levied  of  the  said  two  shares,  in  HiL  1733 ; 
and  insisted  on  the  said  fines  and  non-elaim,  in  bar  of 
thQ  plaintiff's  right. 

It  appeared  by  proof  in  the  cause,  that  at  the  time 
of  levying  the  fines,  the  defendants  had  not  received 
any  profits  of  these  shares;  but  that  on  the  23d  of 
February^  1733,  they  received  the  first  payment  firom 
the  Company^  which  was  due  the  Christmas  before ; 
and  they  afterwards  continued  receiving  the  rents  till 
1740,  and  were  then  ignorant  of  the  plaintiffs'  right. 

It  was  argued  for  the  plaintiffs,  that  the  fines  and 
aon^Iaim  had  no  way  barred  their  right,  there  being 
a  great  difference  between  taking  possession  by  one 
who  has  right,  and  one  who  comes  in  by  wrong :  in 
the  one  ease,  the  heir  is  in  possession,  and  has  an  im- 
inediate  seisiB  in  law,  upon  his  ancestor's  dieath ;  and 
that  a  ftiMp^  qwd  reddat  will  lie  against  him  who  has 
a  ftertiold  in  lav^,  appeared  froih  1  Inst.  358.  But  he 
who  comes  in  by  wrong,  must  do  something  to  devest 
the  fir«ehold  6f  him  who  has  right,  and  put  it  in  him- 
self; as  laid  dawn  by  Lord  Holt  in  Symonds  v.  Cud* 
more,  Car^.  260«  That  some  entry  must  be  made  by 
the  disseisor,  in  order  to  obtain  sudi  a  seisin  as  to 
enable  him  to  levy  a  fine.  That  in  this  case  the  de- 
fendants had  done  nothing  to  vest  the  freehold  in  them, 
either  by  right  or  by  wrong:  not  by  right,  ft)r  they 
ha4  none;  nor  by  wrcmg,  for  it  did  not  appear  th^ 
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«  «  .        ' 

they  l^ad  done  any  act,  or  observed  any  ceremony  or 
circumstance,  necessary  to  gain  a  freehold.  That 
this  w^s  not  properly  a  disseisin,  but  an  intrusion ; 
1  Inst.  227.  a.  And  an  entry  might  have  been  made 
in  this  case,  by  taking  up  some  of  the  water^  cutting  a 
turf,  or  doing  some  other  solemn  act  that  the  law  takes 
notice  of.  That  these  shares  were  corporeal  inhe- 
ritances }  and  fines  might  be  levied  of  them,  by  the 
2P.wiiu.i27.  name  of  land  aqud  cooperta.  And  though  it  was  al- 
leged for  the  defendants  that  they  made  a  claim,  yet 
that,  was  not  sufficient,  where  an  entry  ought  to  have 
been  made ;  1  Inst.  253.  b.  That  as  to  the  profits, 
none  had .  been  received  by  the  defendants,  till  after 
the  fine  levied ;  and  if  they  had  received  any  rent,  it 
would  be.  no  disseisin,  but  at  the  election  of  the  de- 
vi^ee,  I  Inst.  323.  1  Roll  Ab.  659.  pL  12.  Hobart, 
322.  Blunden  v.  Baugh,  Cro.  Gar.  302. 

It  was  insisted  on  the  other  side,  that  there  was  no 
necessity  for  the  defendants'  making  an  entry,  in  order 
to  substantiate  the  fine:  for  that  the  plaintiffs  were* 
never  in  actual  possession,  but  the  defendants  had  re- 
ceived the  rents  down  to  1740.  That  the  first  pay- 
ment, though  not  received  till  February,  was  due  at 
Christmas ;  and  that  the  receipt  should  relate  to  th^ 
time  when  the  money  was  due.  And  the  continued 
receipt  of  rents,  together  with  the  fine  and  non-  claim, 
had  barred  all  the  plaintiffs' right,  if  any  such  they  had; 

Lord  Hardwicke. — **  The  question  is,  whether  the 
fines,  levied  by  the  defendants,  and  the  non-claim, 
have  barred  the  plaintiffs.  I  believe  the  defendants, 
at  the  time  of  levying  the  fines,  had  no  particular  view 
to  this  estate ;  but  yet  the  fines  must  have  their  legal 
operation.  The  objection  to  them  on  the  part  of  the 
plaintiffs  is,  that  the  defendants  were  seised  of  no 
estate  on  which  the  fines  could  operate,  and  HSmX  partes 
Jinis  nihii  habuerunt :  and  I  am  of  opinion,  that  they 
had. not  any  such  estate.  No  court  of  equity  will 
make  a  construction  by  relation,  or  fiction  of  latv^  to 
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work  a  wrong.  Though  I  admit  that,  if  the  fifties  do 
clearly  operate  in  point  of  law,  a  court  of  equity  can- 
not defeat  them.  Consider  then  what  kind  of  posses- 
sion the  defendants  had  of  these  water  shares,  which 
are  admitted  to  be  real  estate:  they  had  made  no 
actual  entry,  nor  had  they  received  any  profits.  I 
think,  if  they  had  cut  a  turf,  taken  up  some  of  the 
water,  or  used  the  like  ceremony,  it  would  not  have 
given  them  a  good  seisin :  for  the  same  acts  that  are 
good,  when  done  by  the  person  who  has  right,  are 
not  sufficient  in  the  case  of  a  wrong-doer;  but  he 
ought  to  have  a  continuance  of  possession,  without  in- 
terruption, to  gain  a  seisin :  and  therefore  I  think  that 
if  the  defendants  had  done  any  of  the  acts  that  have 
been  mentioned,  it  would  not  have  been  sufficient  to 
enable  them  to  levy  a  fine,  so  as  to  operate  by  disseisin. 

"  It  was  indeed  objected  by  the  defendants  that 
they  have  received  the  rents,  and  that  the  first  pay- 
ment to  them  shall  have  relation  to  the  time  when  they 
were  due.  To  this  two  answers  have  been  given,  on 
the  plaintiff's  part :  first,  that  the  receipt  of  rents 
would  not  have  given  them  a  sufficient  seisin  to  levy 
a  fine.  But  I  am  of  opinion,  that  if  they  had  received 
the  rents  before  levying  the  fine,  it  might  have  been 
sufficient.  Indeed,  in  the  cases  cited,  it  is  said,  that  a 
bore  receipt  of  rents  shall  be  a  disseisin  only  at  the 
election  of  the  disseisee ;  and  in  Blunden  v.  Baugh, 
Cro.  Car.  303.  it  is  said,  querendum  est  a  judice  quo 
ammo  hoc  fecerit.  But,  in  the  present  case,  I  think 
the  receipt  of  the  rents,  with  continuance,  and  levy- 
ing a  fine,  would  show  quo  animo  the  fine  was  levied ; 
and  was"  so  held  in  Dormer  v.  Fortescue.  So  that,  if  Tit.  36.  c.3. 
the  rents  had  been  received  by  the  defendants,  before 
the  fine  levied,  and  continued  to  be  paid  to  them,  I 
think  it  would  have  been  the  strongest  evidence  of 
possession  in  the  defendants. 

"  The  second  answer  given  on  the  plaintiffs'  part 
was,  that  no  rent  was  received  by  the  defendants  till 
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after  the  fines  levied ;  and  this,  I  think,  a  full  answer : 
for,  till  then,  there  could  be  no  disseisin.  The  profits 
were  in  the  hands  of  the  Company  at  the  time  of  the 
fines  kvied ;  and  they  must  be  considered  as  received 
by  them  for  the  party  who  had  right,  and  not  for  a 
wroag*-doer.  Nor  can  thd  subsequent  payment  have 
relation  to  the  receipt  before  that  time:  for  fictions 
and  relations  in  law  are  good  to  support  right,  but  not 
to  work  by  wrong.  And  as  to  what  lA  said  for  the 
defendants,  that  they  made  a  clainn,  it  falls,  I  think, 
undfer  the  samd  distinction:  a  claim  being  good  to 
preserve  right,  but  of  no  effect  where  the  party  claim- 
ing has  no  right.  I  am  therefore  of  opinion,  that  the 
fines  operate  nothing,  and  that  the  plaintiffs  are  clearly 
entitled  to  the  share  they  demand/' 

Doer. Spencer,  35.  The  Court  of  King*s  Bench  lately  determined, 
'  '  that  where  a  fine  was  levied  of  Michaelmas  Term, 
relating  to  the  6th,  though,  in  fact,  levied  on  the  8th 
of  November,  it  was  sufficient  evidence  of  the  seisin 
in  fact  of  the  cognizor  at  the  time  of  the  fine  letied  i 
that  a  writ  of  possession,  after  a  recovery  in  eject- 
ment, was  executed  on  his  behalf  on  the  evening  of 
the  6th,  by  the  officer's  entry  on  the  land,  and  claim- 
ing it  for  tiie  cognizor ;  but  without  any  actual  change 
of  the  tenant  in  possession,  who  afterwards  paid  rent 
to  the  cognizor.  And  Lord  EUenbordugh  said,  he 
should  also  have  thought  that  a  receipt  of  rent  after  a 
fine  levied,  for  a  period  of  time  antecedent  to  the  fine, 
WRS  primd  facie  evidence  of  the  party's  possession  of 
the  premises,  by  his  tenant,  during  the  period  for 
which  the  rent  was  received,  unless  fraud  or  contri- 
vance  appeared. 

Exceptioni.  36.  There  are  two  cases  in  which  a  fine  is  allowed 

to  operate,  although  the  parties  have  no  estate  of 
freehold  in  the  lands.  The  first  is,  where  a  cestui 
que  trust  levies  a  fine  of  his  trust  estate,  of  which  the 

ch.  10.  reason  will  be  given  in  a  subsequent  chapter.    And 

the  second  is,  where  a  fine  is  levied  by  a  vouchee  to 
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the  demandant  in  a  real  action;  or  from  a  demandant  Ante, c  2. 
to  a  vouchee,  which  is  held  good :  because,  in  law, 
the  vouchee  is  supposed  to  be  tenant  of  the'  land ; 
though,  in  fact»  he  never  is  so  at  present. 

But  a  fine  by  persons  having  no  freehold  estate  in 
the  lands  of  which  it  is  levied,  has  notwithstanding 
a  powerful  effect  as  an  estoppel ;  of  which  an  account  ch.  12. 
ifdll  be  given  in  a  subsequent  chapter. 

37.  An  alien  being  incapable  of  holding  lands  for  AUens. 
his  own  benefit,  ought  not  to  be  permitted  to  levy  a  laVm.  Ab.' 
fine ;  and  if  he  does  levy  a  fine^  it  will  not  conclude  ^^' 

the  King,  after  office  found. 

38.  An  infant  is  incapable  of  being  cognizor  in  a  i°^»ts. 
fine;  but  if  an  infant  is  permitted  to  levy  a  fine,  and  it  38o.  i.     ^ 
i»  not  reversed  during  his  minority,  it  must  for  ever  hoS  aw.^ 
after  stand  good;*  because  the  fact  of  infancy  can 

only  be  tried  by  an  inspection  of  the  infantas  person  in 
open  court ;  rum  testhm  testimamo^  nonjuratorum  vere* 
dido,  sedjudicis  iMpectione  9olummodo. 

39.  This  mode  of  trial  is  adopted,  because  all  judi- 
cial acts  shall  be  intended  to  have  been  rightly  done, 
until  the  contrary  appears:  it  is  therefore  fitter  that 
the  propriety  of  such  an  act  should  be  tried  by  the 
Court,  than  by  a  jury. 

40.  In  cases  of  tihis  kind,  a  writ  issues  to  thei  9  Rep.  31. 
sheriff,  commanding  him  to  constrain  the  party  to 
appear,  that  it  may  be  ascertained,  by  the  inspection 

of  his  person,  whether  he  be  of  full  age  or  not.  Ut 
per  oipectum  corporis  sui  const  are  potcrit  justiciariis  no-' 
^ris,  si  pradictus  A.  sit  plena  ietatis  necne. 


•  In  the  Rolls  of  Parliament,  50  Ed.  III.  No.  127,  vol.  2.  p.  342.  theiQ 
is  a  petitioa  from  the  Commons,  complaining  of  the  very  great  hardship 
of  not  permitting  a  person,  who  had  levied  a  fine  when  an  infant,  to  re«* 
veise  it  after  he  bad  attained  the  fuU  age ;  and  praying  that  every  peraon 
who  had  levied  a  fine  during  his  infancy,  should  be  allowed  a  certain 
time,  such  as  two  years,  after  he  attained  full  age,  to  reverse  it ;  to  which 
the  King  answered,  that  he  would  consider  against  the  new  Parliament, 
whether  it  would  be  proper  to  alter  the  old  law  IB  this  point  or  not. 
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41.  The  judges  may  also  examine  the  infant  upon 
an  oath  of  voir  dire;  or  any  of  his  parents ;  and  inform 
themselves  by  means  of  church  books,  or  any  other 
kind  of  evidence,  if  there  should  still  remain  a  doubt, 
respecting  his  age. 

42.  The  peculiar  privilege  thus  given  to  infants,  of 
averring  against  a  record  during  their  infancy,  is  pro- 
bably owing  to  this  cause.  The  judges,  or  commis- 
sioners, who  take  the  acknowledgment'  of  fines,  are 
supposed  to  inspect  the  age  of  all  those  who  acknow- 
ledge a  fine  before  them,  pursuant  to  the  directions 
in  the  statute  De  modo  levandi  Jines ;  and  if,  after  such 
inspection,  they  are  permitted  to  levy  a  fine,  if  is  pre- 
sumed they  are  of  sufficient  age ;  and  the  infant  can- 
not, therefore,  in  that  court,  aver  his  disability.  But 
if,  upon  a  writ  of  error  brought  in  a  superior  court,  he 
is  inspected,  and  found  not  to  be  of  full  age,  the  fine 
may  be  reversed :  because  the  public  inspection  of  an 
infant  by  the  judges,  in  a  court  of  record,  is  of  equal 
notoriety  and  authenticity  with  a  former  record'  of  the 
infant's  having  levied  a  fine,  which  supposes  him  to  be 
of  full  age;  and  therefore,  as  both  facts  are  recorded, 
and  contradict  one  another,  the  latter  fact  will  prevail. 

43.  If  the  fact  of  infancy  were  permitted  to  be 
tried  by  any  other  mode  than  the  personal  inspection 
of  the  infant  in  a  court  of  record,  averments  might  be 
made  many  years  .after  a  fine  had  been  levied,  that 
the  person  who  acknowledged.it  was  an  infant  at  the 
time :  by  which  ineans,  records  might  be  avoided  by 
bare  averments,  which  would  be  productive  of  the 
greatest  confusion. 

44.  If  the  person  of  an  infant  be  inspected  by  the 
judges,  and  it  is  once  recorded  that  he  is  within  age ; 
although  the  infant  should  attain  his  full  age,  or  die 
before  the  fine  is  reversed ;  yet  he,  or  his  heirs,  may 
reverse  it  any  time  afterwards. 

45.  An  infant  acknowledged  a  fine,  and  the  cog- 
nis^e  .omitted  to  get  it  engrossed,  until  the  infant 
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should  attain  his  full  age,  in  order  to  prevent  him 
from  bringing  a  writ  of  error.  The  Court,  upon,  a 
yiew  of  the  cognizance  produced  by  the  infant,  and 
upon  his  prayer  to  be  inspected,  and  to  have  hia  noj;i- 
age  recorded,  inspected  him,  and  recorded  his  in- 
fancy, in  order  to  give  him  the  benefit  pf  his  vrit  of 
error;  which  he  must  otherwise  have  lost,  as  his  non- 
age determined  before  the  next  term. 
.  The  principles  here  laid  down  respecting  fines  levied 
by  infants,  are  confirmed  by  the  following  cases* — 
Anne  Hungate's  case,  12  Rep.  122.  Warscombe  v. 
Carrell,  Id.  124.  Dyer,  220.  Herbert  Parrot's  case, 
2  Vent.  30.  1  Mod.  246.  Hutchinson's  case,  3  Lev. 
36.  Sherlock's  case.  Sty.  457.  Cousin's  case,  1  Vent. 
59.  Requishev.  Requishe,  Bulst.  p.2.  320.  Poyntz's 
case,  Cro.  Jac.  230. 

46.  By  the  statute  7  Anne,  c.  19.  it  is  enacted,  that  Exceptioo. 
it  shall  and  may  be  lawful  to  and  for  any  person, 
under  the  age  of  twenty-one  years,  by  the  direction 

of  the  Court  of  Chancery  or  Exchequer,  on  the  pe- 
tition of  the  persons  for  whom  such  infants  shall  be 
seised  or  possessed  in  trust,  to  convey  and  assure  any 
such  lands,  tenements,  or  hereditaments  in  such  man-  3  Atk.  i64. 
ner  as  the  said  Court  shall  direct. 

47.  Upon  a  petition  in  Chancery,  praying  that  an  ExparteMair, 
infant,  the  heir  of  a  mortgagee  in  fe?,  who  was  like-  cot?Rcpf.6i5. 
wise  a  feme  covert,  might  convey  by  fine,  under  this 

statute,  the  master  reporting  it  necessary : 

Lord  Uardwicke  said,  this  question  came  before 
him  soon  after  he  had  the  seals,  and  that  he  consulted 
with  Lord  Ch.  B.  Comyns ;  who  thought  the  Court 
might  order  an  infant,  who  was  a  feme  covert,  to 
levy  a  fine ;  for  the  act  was  general,  that  all  persons 
under  age  should  convey  and  assure ;  and  that  as  a  Vjde  3  p. 
feme  covert  of  full  age  could  not  assure  but  by  fine,  Lomw  v.' 
the  Court  might  direct  an  infant  to  convey  in  the  ^^  217. 
same  manner;  and  an  order  was  made  accordingly. 

48.  By  the  statute  4  Geo.  111.  c.  16-  it  is  enacted, 

VOL.  v.  K 
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that  it  shall  and  may  be  lawful  for  any  infants,  baring 
estates  in  lands,  tenements,  or  hereditaments,  within 
the  duchy  of  Lancaster,  or  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham,  or  in  the  princi- 
pality of  Wales,  by  the  direction  of  the  Court  of  the 
Duchy  Chamber  of  Lancaster,  of  the  Court  of  Ex- 
chequer in  the  county  palatine  of  Chester,  oi"  of  tha 
Court  of  Chancery  of  the  county  palatine  of  Lan- 
caster, or  the  Court  of  Chancery  of  the  county  pala- 
tine of  Durham,  and  of  the  several  Courts  of  the  Great 
Sessions  in  Wales  respectively,  to  convey  and  assure 
any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  said  several  courts  shall  direct. 

Idiots  and  lu-       49.  Idiots,  luuatics,  and  generally  all  persons  of 

"*"**  non*sane  memory,  are  incapable  of  levying  fines;  and 

the  statute  De  modo  levandijines  expressly  directs,  that 
persons  of  this  description  shall  not  be  permitted  to 
levy  a  fine.  But  still,  if  the  Judges  or  Commissioners 
allow  them  to  levy  a  fine,  it  can  never  afterwards  be 
reversed  by  an  averment  that  the  cognizors  laboured 

4 Rep.  124.:  under  any  of  those  disabilities:  because  the  record 
and  judgment  of  the  court,  being  the  highest  evidence 
in  the  law,  the  cognizors  must  be  presumed  to  have 
been  capable  of  contracting  at  the  time ;  therefore,  no 
averment  can  be  admitted  to  the  contrary.  A  decla- 
ration of  the  uses  of  a  fine,  by  an  idiot  or  lunatio^  will 
also  be  good  as  law. 

12  Rep.  124.  60.  One  Henry  Bushley,  a  monstrous  and  deformed 
cripple,  and  idiot,  was  taken  from  his  guardian,  and 
carried  to  a  place  unknown,  where  he  was  kept  in 
secret,  until  he  had  acknowledged  a  fine  of  his  lands 
before  Justice  Southcot,  to  one  Bothome,  and  had  de- 
clared the  use  of  the  fine  to  Bothome  and  his  heirs. 

Henry  Bushley  was  afterwards  found  by  inquisition 
to  have  been  an  idiot,  a  nativitate,  and  upon  an  action 
brought  by  a  person  who  claimed  under  Bothome, 
the  idiot  was  sent  out  of  the  Court  of  Wards  upon  a 
man's  shoulders,  to  be  shown  to  the  Judges  of  the 
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Cotirt  of  Common  Pleas*  Lord  Chief  Jlistioe  Dyer 
said,  that  the  Judge  who  took  the  fine  was  not  worthy 
to  take  another :  but  notwithstanding  this,  and  al- 
though the  monstrous  deformity  and  idiotcy  of  Bushley 
was  apparent  and  visible,  yet  the  fine  stood  good. 

It  was  moved  as  a  doubt  in  the  Court  of  Wards, 
whether  this  [fine  should  not  enure  to  the  use  of  the 
idiot  and  his  heirs ;  for  although  it  was  agreed,  that 
the  fine,  being  of  record,  bound  the  idiot,  yet  it  was 
contended,  that  the  deed  executed  by  the  idiot  was 
not  sufficient  to  direct  the  uses  of  the  fine ;  but  it  was 
resolved,  '*  That  forasmuch  as  he  was  enabled  by  the  2  Rep.  58. «. 
fine  as  to  the  principal,  he  should  not  be  disabled  to  y-^'-^, 
limit  the  uses,  which  are  but  as  accessary. 

61.  One  Hugh  Lewing»  who  was  an  idiot,  and  so  HuskUwing'i 
found  by  office,  levied  a  fine,  and  declared  the  uses  4^wiiicb7' 
of  it  by  indenture.  It  was  resolved  in  the  Court  of 
Wards  by  the  Lord  Chief  Justices  Wray  and  Dyer, 
that  both  the  fine  and  declaration  of  uses  should 
stand  good,  as  neither  Hugh  Lewing  nor  his  heirs 
could  aver  that  he  was  an  idiot :  and  it  was  said  by 
the  Court,  that  they  would  sooner  suppose  the  office 
found  to  have  been  erroneous,  than  bring  a  judicial 
act  into  question,  or  the  judgment  of  the  court  in 
which  the  fine  was  levied. 

63.  A  complaint  was  made  to  the  Court  of  Com-  Utter  ?.  Luter, 
men  Pleas  by  Thomas  Cust,  supported  by  many  affi- 
davits,  setting  forth,  that  Johanna  Lister,  one  of  the 
cognizors  in  a  fine  lately  levied,  had  for  some  years 
past  been  disordered  in  her  senses,  and  was  so  at  the 
time  when  the  said  fine  was  levied.  The  Court  there- 
upon made  a  rule  to  show  cause  why  the  fine  should 
not  be  vacated ;  and  for  John  Hancock,  one  of  the 
commissioners  (who,  with  two  others,  took  the  fine 
by  dedimus  potestatem),  to  answer  the  matters  in  the 
affidavits.  Upon  an  enlargement  of  the  rule,  the 
court  recommended  it  to  them  to  produce  the  said 
Johanna  Lister,  who  resided  in  Yorkshire,  and  ac- 
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cordingly  she  was  brought  into  court:  and  being 
examined  by  the  Lord  Chief  Justice,  appeared  to  be 
a  person  of  good  capacity,  and  very  well  to  under- 
stand the  intent  of  a  fine,  and  the  deed  declaring  the 
uses  thereof,  which  was  in  favour  of  her  husband, 
with  whom  she  had  lived  many  years,  :and  upon 
whom  she  was  desirous  to  settle  her  estate,  and  pre- 
vent its  descending  to  the  said  Thomas  Cust,  her 
nephew  and  heir  at  law.  The  Court  discharged  the 
rule  with  costs  of  the  application,  and  the  expenses 
of  the  said  Johanna's  journey  to  Westminster,  to  be 
paid  by  Cust. 
Coipontioiis.  53.  Corporations  aggregate  cannot  levy  fines ;  be-- 
cause,  being  invisible  bodies,  they  can  only  appear  by 
Co.  Read.  7.  attomcy :  whereas  the  statute  De  modo  levant  fines  re- 
quires that  the  parties  to  a  fine  shall  appear  per- 
sonally before  the  judges.  But  Lord  Coke  says,  that 
a  sole  corporation  may  acknowledge  a  fine* 
Who  raajtake  64.  With  rcspcct  to  the  persons  who  are  capable  of 
iLcb. ;.  being  cognizees,  and  of  taking  any  estate  by  fine,  it 
will  be  sufficient  to  observe,  that  all  those  who  are 
enabled  by  the  common  law  to  take  by  way  of  grant, 
may  also  take  an  estate  by  fine ;  such  as  infants, 
married  women,  corporations  sole  or  aggregate ;  for  an 
estate  may  be  taken  in  a  fine  by  attorney ;  or  any 
other  person,  except  those  who  are  considered  in  law 
as  civilly  dead, 
wjffioo  T.  65.  The  King  may  take  lands  by  fine,  because  it  is 

Howd.  237.  a  matter  of  record  :  and  therefore  where  the  Marquis 
of  Berkeley  levied  a  fine  to  certain  persons,  who 
granted  and  rendered  to  Lord  Berkeley,  and  the  heirs 
male  of  his  body,  remainder  to  King  Henry  YIL  and 
the  heirs  male  of  his  body;  it  was  held  that  the- 
estate  was  well  vested  in  the  Kin^. 
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GHAP.  VI. 


Of  what  Things  a  Fine  may  be  levied,  and  by  what 

Description. 


V  Every  species  of  Real  Pro* 

perty. 
7.'Tithes. 
8.  New  River  Shares.  "* 


9.  But  not  Money  to  be  laid  out 

in  Land,  % 

10.  By  what  Description, 


Section  1. 

A  FINE  may  be  levied  of  every  species  of  real  pro-  Every  ipecies  \ 
perty ;  such  as  of  an  honour,  manor,  messuage,  dove-  Co.  Read.  u.  * 
house,  garden,  orchard,  land,  meadow,  pasture,  wood,  ^^°***^^ 
underwood,  and  also  of  a  right  of  fishing,  chase,  free 
warren,  fair,  toll,  waifs,  estrays,  common,  &c. ;  and  in 
general  it  may  be  laid  down  as  a  certain  rule,  that  a 
fine  may  be  levied  of  every  thing  whereof  a  prcecipe 
juodreddat,  or  facial,  lies. 

2.  There  are  even  some  things  whereof  a  fine  may  w«™- 
be  levied,  although  a  pracipe  quod  reddat  cannot  be 
brought  for  them ;  as  an  office,  for  which  neither  a 
praecipe  nor  an  assize  lies,  but  only  a  quod  permittat. 

3.  A  fine  may  be  levied  of  an  advowson  in  gro^s,  or  e  Rep.  145. 6. 
right  of  presentation  to  an  ecclesiastical  benefice,  of  p.  2. 242.* 
which  there  are  a  variety  of  instances. 

4.  A  fine  may  be  levied  of  a  chief  rent,  a  rent-charge.  Touch.  11. 
or  any  other  rent  which  is  actually  in  esse.     But  a  fine  ^  *"* 
cannot  be  levied  of  an  annuity  to  a  man  and  his  heirs, 
because  it  is  only  a  personal  inheritance. 

5.  A  fine  may  be  levied  of  any  thing  that  lies  in  wect.  symb. 
prender ;  provided  it  can  be  ascertained  with  sufficient  ^  ^' 
accuracy ;  but  of  things  uncertain,  such  as  common 
without  number,  a  fine  cannot  be  levied. 

6.  A  fine  may  be  levied  of  an  undivided  part  of  a  Moo.  250. 
manor,  messuage,  or  other  real  estate,  as  well  as  of  tw5i.^2. 
the  whole ;  and  the  writ  must  be  for  ah  undivided 
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moiety,  third,  or  fourth  part  of  a  manor,  messuage, 
&c.  But  if  an  entire  thing,  as  a  manor  or  messuage, 
be  parted ;  as  if  the  manor  of  Dale  be  divided  into  two 
parts ;  if  the  division  be  so  made,  that  the  manor  of 
that  part  be  not  extinct,  and  a  fine  is  levied  of  a  part 
of  it,  it  must  pass  by  the  name  of  the  whole :  as  de 
manerio  de  D.  cum  pertinentiis. 
Tithei.  7.  It  has  been  stated  that,  at  the  dissolution  of  the 

monasteries  by  Henry  VIII.  the  appropriations  of  the 
several  rectories,  parsonages,  and  other  ecclesiastical 
benefices  which  belonged  to  the  religious  houses,  be- 
came vested  in  the  King,  who  granted  them  to  lay 
persons.  And  in  order  to  enable  such  persons  to  exer- 
cise every  act  of  dominion  over  their  new  acquisitions, 
it  was  enacted  by  the  statute  32  Hen.  VIII.  c.  7.  §  7. 
that  in  all  cases,  where  any  person  or  persons  should 
have  any  estate  or  interest  in  any  parsonage,  vicarage, 
portion,  pension,  tithes,  oblations,  or  other  ecclesiasti- 
cal or  spiritual  profit,  which  should  come  into  tempo- 
ral hands  and  lay  uses,  they  should  have  the  same 
remedies  as  for  other  lands  and  tenements :  ''  And 
that  writs  of  covenant  and  other  writs  of  fines  to  be 
levied,  and  all  other  assurances  to  be  had,  made,  or 
conveyed,  of  any  parsonage,  vicarage,  portion,  pension, 
or  other  profit  called  ecclesiastical  or  spiritual,  as  is 
aforesaid,  should  be  thereafter  devised  and  granted  in 
Chancery,  according  as  had  been  used  for  fines  to  be 
levied,  and  assurances  tq  be  had  or  made,  or  conveyed, 
of  lands  tenements,  or  other  hereditaments ;  and  that 
all  judgments  to  be  given  upon  any  of  the  said  writs 
original,  so  to  be  devised  or  granted,  of  or  for  any  of 
the  premises,  or  any  of  them,  and  all  fines  to  be  levied 
and  acknowledged  in  any  of  the  King's  said  courts 
thereof,  should  be  of  like  force  and  efiect  in  law,  to 
all  intents  and  purposes,  as  judgments  given,  and  fines 
levied,  of  lands,  tenements,  and  hereditaments  in  the 
same  courts,  upon  writs  original  therefore  duly  pur- 
sued and  prosecuted;  albeit  no  such  form  of  writs 
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original  out  of  the  said  Court  of  Chancery  had  there- 
tofore proceeded  or  been  awarded." 

8.  A  fine  may  be,  and  is  usually  levied  of  New  New  River 
River  shares,  by  the  description  of  so  much  land  2p!wmi.ig7. 
covered  with  water ;  and  whenever  a  fine  is  necessary  '^?^^''' 
to  be  levied  of  such  shares,  as  the  New  River  runs  ^^y  ^-^ 
through  three  counties,  (Hertford,  Middlesex,   and 
London,)  there  must  be  three  several  fines,  one  being 
necessary  for  each  county. 

9.  We  have  seen  that,  in  equity,  where  money  is  cove-  But  not  aMoej 
nanted  or  directed  to  be  laid  out  in  the  purchase  of  land,  S  hnd.  *"^ 
such  money  is  considered  as  land ;  but  still  a  fine  can-  '^^^i  ^^gV 
not  be  levied  of  it,  until  it  is  actually  invested  in  land. 

10.  With  respect  to  the  description  which  is  neces-  By  what  de- 
sary  to  be  used  in  a  writ  of  covenant,  of  those  things  "^J***"' 
whereof  fines  are  levied,  it  should  be  the  same  as  is 

used  in  a  pnecipe  quod  reddat,  in  an  adversary  suit.  But 
a  fine  being  now  considered  as  a  common  assurance, 
or  conveyance  by  consent,  it  is  construed  more  favour- 
ably than  a  judgment. 

1 1 .  An  honour  may  pa^s  by  the  name  of  a  manor^  or  Touch,  ii. 
by  Its  proper  name ;  as  de  hanore  de  T.,  or  de  manerio  de 

71  And  where  a  manor  is  demanded,  it  is  sufficient  to 
describe  it  by  its  name  and  the  county  wherein  it  is 
situate,  without  mentioning  the  vill  where  it  lies,  fpr 
it  may  be  out  of  any  vill,  or  extend  into  several  vills. 
1 2  Where  a  manor  extends  into  several  vills,  as  A.,  B.,  Hem,  13. 

*  ■••■/••/»  West.  Syibd* 

and  C,  it  is  good  to  express  all  or  none  :  for  if  any  one  ^  27. 
of  the  vills  be  omitted,  no  part  of  the  manor  situate  in 
that  vill  will  pass ;  though  a  fine  of  the  manor,  with  the 
appurtenances,  would  have  carried  the  whole  manor. 
13.  It  was  formerly  held,  that  where  a  fine  was  levied 
of  a  manor,  nothing  but  a  real  manor  would  pass,  aad  Mdiet », 
not  a  reputed  manor.     But  it  has  long  since  been  g„^  ^  757, 
agreed,  that  a  manor  in  reputation  only  will  pass  in  a  sitm. rmch-. 
fine  by  the  word  manor ;  and  that  when  a  fine  is  levied  6  R.p.  63. 
of  a  manor,  with  its  appurtenances,  lands,  reputed  to 
be  parcel  of  the  manor,  will  pass. 
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14.  Parsonages,  rectories,  vicarages,  or  tithes  im- 
propriate, do  not  pass  by  the  words,  the  advowson  of 
the  church  of  S.  but  by  the  words,  the  rectory  of  the 
church  of  S. ;  with  the  appurtenances.  For  the  word 
rectory  comprehends  the  parish  church  with  all  its 
rights,  glebes,  tithes,  and  other  profits  whatsoever. 
But  where  a  fine  is  levied  of  a  right  of  presentation  to 
a  church  only,  the  words  are,  of  the  advowson  of  the 
church  of  S.,  and  not  with  the  appurtenances.  And 
where  a  fine  is  levied  of  a  vicarage  endowed,  the  writ 
must  be  of  the  advowson  of  the  vicarage  of  S.,  and  not 
with  the  appurtenances.  And  where  there  is  no  vicarage 
endowed,  it  must  pass  under  the  words,  the  advowson 
of  the  church  of  S. 

15.  It  is  now  held,  that  where  the  word  land  stands 
alone  it  will  extend  to  arable,  meadow,  and  pasture. 
But  it  should  be  demanded  by  the  certain  measure  of 
its  quantity,  according  to  the  usual  mode  by  which  it 
is  measured ;  as  an  acre,  oxgang,  hide,  rood,  &c.  and 
by  the  names  which  are  usually  given  to  the  different 
kinds  of  land  ;  as  arable,  meadow,  pasture,  &c. 

16.  Where  a  fine  was  levied  of  a  certain  number  of 
acres  of  land,  it  became  a  question  whether  the  acres 
were  to  be  considered  as  customary  acres,  or  accord* 
ing  to  the  statute  De  taris  mensurandis;  nor  does  it 
appear  how  the  case  was  determined.  But  Lord  Coke 
mentions  a  case  where  it  was  adjudged,  that  in  a  comr 
mon  recovery  of  a  certain  number  of  acres  of  land,  they 
should  be  estimated  according  to  the  customary  and 
usual  measure  of  the  country,  and  not  according  to  the 
statute  De  terris  mensurandis. 

17.  The  particular  vill  or  hamlet,  town,  hundred 
and  county  in  which  the  lands  lie,  ought  to  be  men- 
tioned in  the  fine.  And  where  a  fine  was  intended  to 
be  levied  of  lands,  lying  in  two  vills,  and  one  of  the 
vills  only  was  mentioned  in  the  writ,  it  was  held,  that 
the  lands  lying  in  the  other  vill  did  not  pass. 

18.  Upon  a  special  verdict  it  appeared,  that  there 
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were  two  vills,  Walton  and  Street,  in  the  parish  of 
Street.  A  fine  was  levied  of  certain  lands  in  Street ; 
and  whether  the  lands  in  Walton  passed  by  that  fine, 
was  the  question. 

It  was  adjudged  that  they  did  not  pass  ;  for  Street 
being  a  distinct  vill,  and  so  found  by  the  verdict, 
although  the  parish  of  Street  comprehended  them 
both,  yet  the  lands  in  Walton  were  not  comprised  in 
the  fine.  But  if  the  fine  had  been  levied  generally 
of  lands  in  the  parish  of  Street,  then  all  had  well 
passed. 

19.  If  a  fine  be  levied  of  lands  in  A.,  and  the  party 
has  also  lands  in  B.,  yet  if  the  constable  of  A.  is  also 
constable  of  B.,  all  the  lands  shall  pass  ;  for  in  such 
cases  both  places  constitute  the  same  vill. 

20.  Upon  a  special  verdict  it  appeared,  that  a  fine  wddnn  ▼. 
had  been  levied  of  all  the  cognizor's  land  in  A.^  and  i  moTtb. 
that  he  had  lands  in  B. ;  that  a  tithingman  was  ap-  *  ^^*  *^®* 
pointed  in  B.,  but  that  the  constables  of  A.  exercised 

their  authority ,  not  only  in  A.,  but  also  in  B. 

Lord  Holt  said,  one  parish  might  contain  three  vills. 
The  parish  of  A.  may  contain  the  vills  of  A.,  B.,  and 
C. ;  that  is,  where  there  were  distinct  constables  in 
every  one  of  them.  But  if  the  constable  of  A.  ran 
through  the  whole,  then  was  the  whole  but  one  vill  in 
law ;  or  where  there  was  a  tithingman,  it  might  be  a 
vill ;  but  if  the  constable  ran  through  the  tithing,  then 
it  was  all  one  vill.  He  knew  where  3  or  4000/.  a  year 
had  been  enjoyed  by  a  fine  levied  of  land  in  the  vill  of 
A.,  in  which  were  five  several  hamlets,  in  which  were 
tithings,  but  the  constable  of  A.  ran  through  them  all ; 
and  upon  that,  it  was  held  good  for  all.  There  was  a 
case  of  the  constable  of  Blandford  Forum,  wherein  it 
was  held,  that  if  he  had  a  concurrent  jurisdiction  with 
all  the  rest  of  the  constables,  the  fine  would  have 
passed  the  lands  in  all.  In  some  places  they  had 
tithingmen  and  no  constables. 
21.  A  fine  may  be  levied  of  a  close  or  messuage  by 
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a  known  name,  without  any  mention  of  the  vUl  or 
hsimlet  in  which  it  lies. 

22.  In  trespass,  the  question  was,  whether  a  fine 
might  be  levied  of  a  close,  by  a  known  name  in  a  vill, 
without  any  mention  of  the  vill  or  hamlet  in  which  it  lay. 

It  was  adjudged,  that  the  fine  was  good  enough  ; 
for  it  was  but  the  agreement  of  the  parties,  which 
being  recorded,  although  there  was  neither  vill  nor 
hamlet  mentioned  wherein  it  lay,  it  was  good.  And 
notwithstanding  it  was  objected,  that  Rpracipe  ought 
to  be  in  a  village  or  hamlet,  or  place  known  out  of  a 
village  or  hamlet,  as  appeared  by  all  pleadings  ;  for  if 
the  place  known  was  within  a  vill  or  a  hamlet,  the 
precipe  ought  to  be  brought  accordingly ;  yet  it  was 
answered,  that  this  was  true  in  a  pracipe  or  other  writ 
to  which  the  defendant  was  to  answer ;  but  this  being 
but  a  concord  and  agreement  of  the  parties,  and  no 
exception  taken,  but  the  fine  drawn  and  passed,  it  was 
good. 

29.  It  was  found  by  special  verdict,  that  John 
Easton,  being  tenant  in  tail  of  a  certain  messuage  and 
lands  called  Easton's,  lying  in  Bishop's  Morehard, 
levied  a  fine  thereof,  by  the  name  of  a  messuage  and 
200  acres  of  land  ;  50  acres,  &c.  in  Essington,  Eas- 
ton, and  Chilford  ;  and  that  there  was  not  any  vill  or 
hamlet  or  place  known  by  the  name  of  the  messuage 
or  tenement  called  Easton's,  out  of  the  vills  or  ham- 
lets ;  and  that  none  of  the  said  tenements  were  in  Es- 
sington or  Chilford. 

The  question  was,  whether,  upon  this  matter  found, 
a  fine  levied  of  lands  in  places  known  in  a  vill,  not 
mentioning  the  vill  or  hamlet  where  the  lands  are, 
was  good. 

All  the  Judges  v^ere  of  opinion  that  the  fine  was 
good ;  because,  being  but  an  assurance,  it  was  to  be 
taken  favourably. 

24.  The  word  tenement  is  not  a  sufficient  descrip- 
tion of  any  thing  whereof  a  fine  Is  levied ;  for  a*  tene- 
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ment  may  consist  of  a  messuage,  land,  or  any  other 
thing  which  lies  in  tenure.  And  there  is  an  instance 
where  a  fine,  levied  of  two  tenements,  was  reversed 
by  writ  of  error. 

25.  In  the  case  of  an  ambiguitas  latens  in  the  de-  vide  Tit.  32. 
scription  of  the  things  whereof  a  fine  is  levied^  an  citt/fer.ag; 
averment  is  admitted  to  explain  it.    Thus  if  a  person  ^  **^'  ^^* 
has  two  manors,  which  are  both  known  by  the  name 

of  Dale,  and  he  levies  a  fine  of  the  manor  of  Dale 
generally,  circumstances  may  be  given  in  evidence  to 
prove  which  manor  was  intended  to  pass  by  the  fine. 

26.  A  fine  does  not  ascertain  but  only  comprises  rit,32.c.i2. 
the  lands  whereof  it  is  levied ;  so  that  it  is  in  all  cases 
extremely  proper  to  have  a  declaration  of  uses,  in 

order  that  the  precise  lands  comprehended  in  the  fine, 
and  intended  to  pass  by  it,  may  be  ascertained. 

27.  There  are  fi-equent  instances  of  tenants  in  fee  2Atk.24i. 
simple,  who,  in  levying  fines,  insert  more  parcels  of  ise^ 
land  than  do  actually  belong  to  them ;  in  which  case 

Lord  Hardwicke  says,  a  court  of  equity  will  restrain 
the  operation  of  the  fine  to  such  lands  as  do  really 
belong  to  the  parties. 


CHAP  VII. 

Amendment  of  Fines. 


2.  Original  Writ. 
7.  Ejitry  of  ike  King't  SUver. 
9.  Proclamations. 
13.  Description  of  the  Property, 


24.  Names  of  the  Parties  net 

amended, 
27.  A  Fine  of  one  Term  will  not 

he  altered  to  another. 


Section  1. 

Pines  being  now  considered  as  common  assurances, 
made  with  the  consent  of  the  parties,  the  Court  of 
Common  Pleas,  upon  the  authority  of  the  statute 
8  Hen.  VI.  c.  12.  by  which  the  Judges  are  authorized 
to  reform  and  ameijd  all  misprisions  of  clerks  in  re- 
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cords,  has  frequently  permitted  fines  to  be  amended ; 
where  any  palpable  mistake  or  misprision  has  been 
made  by  the  officers  of  the  court,  in  the  entry  of  the 
King's  silver,  the  proclamations,  or  the  description  of 
^    the  lands, 
ori^wriu        2.  The  Judges  have,  in  some  instances,  even  di- 
•  rected  the  original  writ,  upon  which  a  fine  had  been 
levied,  to  be  amended.    But  the  propriety  of  such 
amendment  seems,  from  some  modern  determinations^ 
to  be  extremely  doubtful. 
GM'fcut,'        3.  A  writ  of  error  was  brought  to  reverse  a  fine, 
5  Kep.  45.  b.    ^^^  |.jjg  error  assigned  was,  that  the  writ  of  covenant 

bore  teste  the  24th  of  April,  returnable  quind.  pasch. 
which  was  the  14th  of  April,  so  that  the  return  was 
before  the  teste. 

It  was  resolved  by  the  whole  Court,  that  the  writ 

should  be  amended,  because  fines  were  nothing  more 

than  common  assurances,  entered  into  with  the  mutual 

consent  of  the  parties.    This  case  is  however  said  to 

be  totally  misreported ;  and  the  doctrine  there  laid 

down,  that  an  original  writ  may  be  amended,  has  been 

contradicted  by  the  following  determination. 

Praibrakt  ▼,        4.  Lord  Pembroke  petitioned  the  House  of  Lords 

isS!i^2.      for  a  bill  to  set  aside  an  amendment  made  in  a  fine, 

Hdt,  59.        levied  in  the  Court  of  Great  Sessions  in  Wales. 

It  was  referred  to  the  Judges  whether  the  fine  was 
amendable  in  those  particulars,  in  which  it  had  been 
amended  ;  and  whether  such  amendments  were  war- 
ranted by  law.  One  of  the  amendments  was  in  the 
original  writ,  which  had  been  tested  six  months  after 
the  dedimus  for  the  caption. 

Lord  Holt  certified  the  opinion  of  the  Judges  to  be, 
that  the  writ  of  covenant,  being  an  original  writ,  was 
not  amendable,  either  by  the  common  law,  or  by  any 
statute.  That  neither  the  14  Edw.  III.  nor  the  8  Hen. 
VI.  warranted  such  an  amendment.  That  as  to  this  pur- 
pose there  was  no  difference  between  adversary  actions 
and  amicable  ones ;  for  no  Court  could  amend  a  mis- 
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take  in  a  deed^  which  wias  as  much  a  cemmon  assu-  cookv. — 
ranee  as  a  fine;  and  that  Gage's  case  was  ibisreported, 
and  was  not  law. 

5.  In  Lord  Raymond's  Reports,  it  is  said  by  Mr.  Vol.  2.  lofie. 
Justice  Powell,  that  the  teste  of  an  original  writ  was 

not  amendable ;  that  it  was  so  resolved  by  the  House 

of  Lords,  with  the  concurrent  opinion  of  all  the  judges^ 

upon  consideration  of  Gage's  case,  in  the  case  of  Lord 

Jefferies ;  and  a  judgment  given  in  Wales  upon  the 

authority  of  that  case,  was  reversed  ;  and  upon  that 

occasion  the  record  of  Gage's  case  was  searched  for, 

and  found  not  to  warrant  the  report.    And  Lord  Holt 

said,  the  record  of.  Gage's  case  was  in  Coke's  Entries;  ciu  v.  Veate^ 

Tit*  Error,  p.  9.  260.,  where  the  judgment  of  the 

Court  was  contrary  to  the  report ;  for  the  writ  was 

not  amended,  but  the  fine  reversed. 

6.  In  a  late  case  the  Court  of  Common  Pleas  refused  ^<in7  ▼• 
to  amend  the  return  of  a  writ  of  covenant,  on  which  a  r.  1013. 
fine  had  been  levied ;  because  the  deed  of  uses  was 
suspicious,  the  fine  having  been  taken  firom  adyingviatCmif. 
woman.     But  Sir  W.  Blackstone  observes,  that  the  c  ef ' 
Court  gave  no  opinion  as  to  the  propriety  of  such  an 
amendment,  in  a  fair  case. 

7.  A  mistake  of  a  clerk  in  the  entry  of  the  King's  Jpjjy  o^**** 
silver  wUl  be  allowed  to  be  amended* 

8.  Husband  and  wife  being  seised  of  the  manor  of  ^^obuo'^cnt, 
Empoles,  levied  a  fine  thereof,  by  the  name  of  the 

manor  of  Empoles,  and  of  a  great  number  of  acres  of 
land,  meadow,  &c.  according  to  the  common  form  of 
fines ;  and  the  manor  and  tenements  were  valued  at 
twenty  marks  per  annum,  so  that  the  fine  in  the  hana- 
per  was  1/.  6^.  Sd.,  and  therefore  the  Eang's  silver,  or 
post-fine,  amounted  to  forty  shillings. 

The  clerk  made  the  entry  of  the  King'silver  in  this 
form : — Nkh.  Bohun  dat  domino^  regime  40s.  pro  licen^ 
tid  cancardandi,  Sfc.inplacito  conventhnis  of  so  many  acres 
of  land,  meadow,  &c.  omitting  the  manor;  and  error 
being  assigned  on  this  pointy  because  the  King's  silver 
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was  not  mentioned  to  be  paid  as  well  for  the  manor 
as  for  the  other  tenements,  it  was  resolved  by  all  the 
judges,  that  the  roll  of  the  entry  of  the  King's  silver 
should  be  amended,  according  to  the  writ  of  covenant, 
the  note,  the  foot,  and  certificate  of  the  judges,  in  these 
words — De  tnanerio  de  Empales  cum  pertisientM  ac,  S^. 
which  were  omitted  through  the  negligence  of  the 
clerk ;  for  it  appeared  that  the  whole  sum  was  paid, 
as  well  for  the  manor,  as  for  the  residue  of  the  tene^ 
ments,  so  that  no  prejudice  was  done  to  the  Queen. 

Pjrodamatiau.  0.  The  proclamations  in  a  fine  may  also  be  amended ; 
even  after  a  writ  of  error  has  been  brought,  in  which 
the  defect  in  the  proclamations  was  assigned  for  error. 

Doiriing*icMe.  10.  Thus  the  proclamations  which  were  endorsed  on 
the  foot  of  a  fine,  were,  pending  a  writ  of  error,  allowed 
to  be  amended,  according  to  the  proclamations  on  the 
note  of  the  fine,  remaining  with  the  chirographer.  And 

Down*!  tmt  in  another  case  the  proclamations  of  a  fine  were  allowed 
to  be  amended,  after  a  writ  of  error  had  been  brought, 
in  which  that  circumstance  was  assigned  for  error. 

Pectus  ▼.  Gq4.      11 .  So  whcro  a  mistake  had  been  made  in  the  third 

iiV*  ^^  proclamation,  on  the  foot  of  the  fine,  and  the  fourth 
proclamation  was  altogether- left  out :  but  it  appear*- 
ing  that  the  proclamations  upon  the  record  remaining 
with  the  chirographer,  and  in  the  book  of  the  chiro- 
grapher, were  properly  made ;  it  was  adjudged  that 
the  errors  in  the  proclamations  should  be  amended. 

som^'i  caie,      12.  In  the  same  manner  where  a  fine  was  levied  in 

Hue  122.  Mich.  1 1  Eli2.  and  the  proclamations  endorsed  by  the 
chirographer  were  right ;  but  in  the  note  of  the  fine 
delivered  to  the  custos  brevium,  the  second  proclama^ 
tion  appeared  to  have  been  made  on  the  20th  May, 
where  it  should  have  been  on  the  23d  May :  the 
Court  held  that  it  should  be  amended ;  for  the  engross- 
ment upon  the  fine,  by  the  chirographer,  was  the 
foundation,  which,  being  right,  was  a  sufficient  warrant 
to  amend  the  other ;  though  the  Court  held  it  a  good 
fine^  witl^out  any  amendment. 
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18.  The  deaeription  of  the  property  intended  to  be  Deicription  of, 
comprised  in  a  fine  is  frequently  erroneous ;  and  in  **^  P^^'P^y* 
all  such  cases  it  will  be  allowed  to  be  amended,  in 
conformity  to  the  intention  of  the  parties^  provided 
such  intention  appear  jiufficientlyi  either  from  the  deed 
to  lead  or  declare  the  uses  of  the  fine^  or  from  any 
other  sufficient  circumstances* 

14*  Serjetmt  Pemberton  moved  to  amend  a  fine  iu.vuym. 
which  was  levied  of  the  manor  of  Ighfield,  where  the  ^^' 
deed  which  declared  the  uses  was  of  the  manor  of 
Ightfield^  which  was  the  true  name.    And  it  was 
amended  accordingly. 

15*  It  appeared  to  the  Oourt,  after  the  examination  Tregm  r. 
of  the  plaintiff  and  deforciant,  the  inspection  of  a  fine  pi^^. 
levied  between  the  parties,  and  the  deed  declaring  the 
uses  of  the  fine ;  that  by  the  omission  or  misprision  of  . 
the  elerk,  who  made  and  engrossed  the  pngcipe  and 
concord  of  the  fine,  he  supposed  the  lands  to  lie 
among  others  in  the  parish  of  Lanceston,  when  in  &ct 
there  was  no  such  parish  in  the  whole  county  of  Com** 
wall,  but  that  it  ought  to  have  been,  in  the  parish  of 
St  Stephen's  near  Lanceston. 

It  was  ordered  by  the  Court,  that  as  well  the  pra-* 
c^  and  writ  of  covenant,  as  all  entries  and  records  of 
the  said  fine,  should  be  amended  and  rectified,  by  in-» 
serting  the  words  St.  Stephen's  near,  as  by  law  it  ought 
to  be  donp. 

16.  So  where  a  motion  was  made  to  amend  a  fine^  Waikorv. 

by  inserting  the  word  Woarth;  and  on  showing  cause  ^?^  ^ 
the  rule  was  made  absolute  for  the  amendment; 
although  it  was  objected  that  the  heirs  at  law  would 
be  prejudiced  by  the  amendment.  But  the  Court 
said,  they  could  not  take  notice  whether  it  would  be 
imjudicial  to  the  heir  at  law  or  not ;  as  it  was  the  duty 
of  the  Court  to  make  the  fine  agreeable  to  the  deed  of 
uses,  and  to  the  intention  of  the  parties. 

17.  Two  fines  of  \and  in  the  island  of  Antigua  were  f <>>^  v*J^* 
ordered  to  be  amended,  upon  hearmg  oounsel  fof  the  2i6. 
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cognizee,  and  the  heirs  at  law  of  the  cognizors,  who 
had  brought  writs  of  error  to  reverse  the  fines.  The 
lands  were  described  in  the  writs,  &c.  thus : — In  in- 
sula  de  Antigua  in  America^  in  partibus  trammanms,  viz. 
in  parochia  Sanctte  Maria  Islington  in  com.  ASddksex. 
The  ain6ndme])t  was  by  striking  out  the  words,  in 
America  in  partibus  transmarims. 

Articles  of  agreement  between  the  paities  to  the 
fines,  to  convey  and  assure  the  lands  in  the  island  of 
Antigua,  were  read :  and,  per  curiam,  the  repugnancy 
inserted  merely  through  want  of  skill,  and  which 
would  vitiate  the  fines,  must  be  rejected,  and  the  fines 
made  effectual,  that  is  in  common  form;  if  they  be  then 
insufficient,  advantage  may  be  taken  thereof. 

18.  A  fine  levied  in  1  Geo.  I.  was  ordered  to  be 
amended  according  to  the  deed  of  uses,  by  striking 
out  the  word  parochia,  and  inserting  the  word  para- 
chiis;  and  also  by  inserting  the  words  et  Mdmerby. 

19.  It  was  moved  that  a  fine  levied  in  the  rdifpi  of 
Queen  Ann  might  be  amended  by  a  deed  of  marriage 
settlement,  on  the  behalf  of  one  John  Smith,  tenant  in 
tail  under  that  settlement,  by  altering  the  name  of  .a 
parish  in  the  fine  firom  Coxley  to  Corley.  Upon  read- 
ing the  deed,  the  indenture  of  fine,  and  an  affidavit 
that  there  was  no  such  parish  as  Coxley  in  the  county 
where  the  lands  were,  the  Court  ordered  the  fine  to  be 
amended,  without  making  any  rule  upon  any  person  to 
show  cause.  '        . 

20.  In  a  modem  case,  where  a  deed  to  lead  the  uses 
of  a  fine  covenanted  to  be  levied,  and  which  was  levied 
accordingly,  described,  the.  lands  correctly  by  its 
quantities  and  occupiers,  but  stating  it  to  be  in  a 
parish  in  which  it  was  not,  the  fine  was  amen4ed, 
though  the  heir  of  the  conusor  was  heard  in  opposition 
to  the  amendment,  which  was  to  his  disherison.   * 

21.  Where  one  of  the  deeds. to  lead  the  uses  of  a 
fine,  namely,  the  lease  for  a.year,  contained  the  word 
tithes,  but  the  deed  of  release  omitted  that  word ;  the 
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Court  refused  to  amend  the  writ  of  entry,  by  inserting 
the  word  tithes,  though  the  release  had  the  words, 
hereditaments  and  appurtenances  whatsoever:  and 
observed,  that  the  release  did  not  convey,  all  the  he-> 
reditaments  described  in  the  lease,  but  only  the  here-» 
ditaments  belonging  to  the  messuages  and  lands  before 
described  in  the  release  itself;  and  that  tithes  were 
not  hereditaments  belonging  to'  the  land,  but  were  a  Qutterbuck 
separate  subject  of  tenure,  and  must  be  held  by  a  dif-  rM^40(). 
ferent  title, 

22,  It  is  laid  down  by  Judge  Jenkins,  that  more  Cent.  6.  a.  45. 
acres  of  land  do  not  pass  by  a  fine,  than  the  fine  men- 
tions, although  the  indenture  that  leads  the  uses  of  it 
mentions  more  acres  than  are  in  the  fine.  I  presume, 
however,  that  a  fine  would  now  be  amended  by  in- 
creasing the  number  of  acres,  in  conformity  to  the 

deed  of  uses,  the  measure  by  which  juries  usually  Eyton  r. 
go  in  ascertaining   the  description  of   the    estates  4j^*Pari. ' 
whereof  a  fine  is  levied.     But  where  the  deed  of  uses  ^  '^^' 
is  general,  the  Court  will  not  allow  the  number  of  acres 
inserted  in  a  fine  to  be  increased. 

23.  On  a  motion  to  amend  a  fine  by  increasing  the  Poweii  t. 
number  of  acres,  the  deed  of  uses  being  general,  and  2  Bb«k.R. 
the  intent  only  proved  by  affidavit ;  ^^^^' 

Lord  Chief  Justice  De  Grey  observed,  that  amend- 
ments anciently  *  were  only  of  errors  in  the  process  of 
fines,  or  mistakes  in  the  description  of  the  premises ; 
and  these  were  amended  by  other  parts  of  the  same 
record :  but  the  amendment  then  required  varied  the 
extent  of  the  premises  from  fifty  to  eighty-four  acres. 
This  indeed  might  be  done  upon  principle,  provided  it 
was  intended  by  the  parties ;  but  what  was  the  evi- 
dence of  that  intent :  the  deed  to  lead  the  uses  could 
not  be  legal  evidence  of  the  wife's  intent,  because  she 
was  not  examined  as  to  the  deed,  as  she  was  to  the 
fine ;  and  so  there  was  nothing  to  amend  by. 

Sir  W.  Blackstone  thought  the  deed  of  uses  suf- 
ficient evidence  of  the  intention  of  the  parties,  and 
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that  it  had  always  been  allowfed  as  stich,  feveii  in  Ihd 
case  of  femes  covert;  Luggins  v.  Rawlins;  Barries. 
Bui  what  did  the  deed  of  uses  say  ?  it  described  nti 
number  of  acres ;  that  was  to  be  proved  hf  viva  voct 
evidence,  which  was  tod  dangerous.  He  could  find 
no  precedent  where  the  quantity  or  number  of  acreii 
had  been  increased,  much  Ifess  nearly  doubled,  as  iti 
this  case ;  Ind  was  not  for  making  a  precedent,  which 
would  give  such  an  inlet  to  fraud. 

24.  An  error  in  the  spelling  of  the  names  of  the 
J)arties,  or  in  their  description,  would  probably  be 
amended ;  biit  in  general  the  CoUrt  of  Common  Pleas 
will  not  allow  one  name  to  be  substituted  for  another 
in  the  record  of  a  fine. 

25.  On  a  motion  to  alter  the  name  of  the  plsdntiff 
iii  a  fine  from  Robert  to  John ;  on  an  afiidavit,  by  thci 
attorney  concerned,  that  John  Dixon  was  the  party 
meant,  who  had  purchased  a  part  of  the  estate,  and 
that  no  deed  to  declare  the  uses  of  this  fine  had  then 
been  executed :  the  Court  thought  that  this  was  equi- 
valent to  a  new  fine;  and  refused  the  motion. 

26.  A  motion  was  made  to  amend  a  fine,  by  altering 
the  surnames  of  the  deforciants  in  the  writs  of  covenant 
and  dedimus  potestatem,  and  in  the  pracipe  and  concord 
acknowledged  by  them,  and  at  the  several  offices 
through  which  they  had  passed,  from  Wood  to  Motley; 
and  that  the  chirographer  should  be  ordered  to  deliver 
up  such  writs,  &c.  for  the  above  purpose.  An  affidavit 
was  produced  of  the  attorney  who  was  employed  to 
pass  the  fine  three  years  before,  and  of  the  deforciants 
themselves;  the  former  of  whom  stated,  that  at  the 
time  he  was  employed  to  pass  the  fine,  and  through 
the  whole  of  the  transaction,  he  understood  the  names 
of  the  deforciants  to  be  Wood,  and  accordingly  in- 
serted that  name  instead  of  Motley,  which  he  then 
found  to  be  their  real  names,  in  the  writ  of  covenant ; 
arid  that  they,  being  illiterate  persons,  only  put  their 
mark,  and  did  not  discover  the  mistake.    The  defor- 
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ciants  stated  that  the  fine  was  read  over  to  Ihehi,  and 
they  understood  it,  but  did  not  discover  the  mistake 
which  had  been  made  with  respect  to  their  names. 

Lord  Alvanley  said,  this  was  an  application  to  amend 
a  fine,  by  inserting  th^  names  of  Motley  and  wife,  in- 
stead of  M^ood  aiid  wife.  It  was  not  sworn  that  the 
parties  at  the  time  the  fine  was  passed  were  as  well 
known  by  one  name  as  the  other,  or  even  that  they 
were  known  by  the  name  of  Wood  at  all ;  and  the 
Court  was  desired  to  make  the  amendment,  without 
any  reason  given,  why  one  name  was  put  for  the  other. 
The  consequences  of  such  an  amendment  must  be 
obvious  to  every  body.  Suppose  an  ejectment  brought, 
and  a  seardh  made  for  a  fine  and  none  found,  and  then, 
when  the  parties  came  to  trial,  a  fine  is  prodticed, 
which  escaped  the  search  because  the  name  had  beeil 
changed.  These  amendments  ought  not  to  be  made, 
except  in  cases  where  the  alteration  was  of  such  a  na- 
ture as  that  no  one  could  be  misled  by  it.  He  would 
go  further  and  say,  that  if  the  Court  of  Common  Pleas 
had  allowed  such  an  amendineiit  is  was  then  applied 
for,  he,  as  Master  of  the  Rolls,  would  not  have  granted 
a  new  writ  of  covenant. 

The  other  Judfi^es  concurred,  and  the  motion  was  T**'  '^'^  ^^• 

°  Recovery,  c.  6. 

refused. 
27.  Although  the  Common  Pleas  will  allow  a  fine  a  fine  of  one 

tenn  will  not 

to  be  amended  in  matters  of  form ;  yet  where  a  fine  is  ^  altered  to 
recorded  of  one  term,  that  Court  will  not  alter  it,  by  "    ^' 
making  it  a  fine  of  another  term. 
28;  A  fine  was  taken  on  the  1st  October  1770.  S??*''- 

1  1     1        1  1     #•  Wilmot, 

10  Geo.  III.  and  acknowledged  before  commissioners,  2  Biack.  r. 
in  ilirhich  Sir  J.  Eardly  Wilmot,  th6n  Lord  Chief  Justice  wiiim  00 
of  the  Court  of  Common  Pleas,  and  others,  were  cog-  ^"•^^^ 
nizofs,  ^hich  was  passed,  engrossed,  and  recorded  as 
a  fihe  of  the  preceding  Trinity  term.     Sir  J.  E.  Wil- 
mjdi  had  nothing  in  the  lands,  until  a  few  days  before 
he  dckbewledged  the  fine ;  and  therefore  in  the  deed  to 
iMi  ^^  \ises  thereof,  it  was  covenanted  by  the  parties. 
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that  the  fine  should  be  levied  as  of  the  Michaelmas 
term  next  ensuing  the  acknowledgment  thereof;  but 
by  mistake  the  fine  was  recorded  as  of  the  preceding 
Trinity  term* 

Upon  producing  the  deed  t(5  lead  the  uses  of  the 
fine,  and  showing  the  mistake,  it  was  moved  that  the 
fine  might  be  altered,  and  made  a  fine  of  Michaelmas 
term;  according  to  the  covenant  in  the  deed  of  uses; 
but  Lord  Chief  Justice  De  Grey,  and  the  whole  court 
observed,  that  this  was  not  a  motion  to  amend  a  fine, 
but  to  make  a  new  fine:  for  Sir  J.  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  &  bar  to 
himself,  and  those  claiming  under  him;  so  that  the 
granting  of  this  motion  might  prejudice  the  rights  of 
strangers. 

The  motion  was  refused^ 


CHAP.  VIIL 

Effect  of  Fines  at  Common  Law,  and  by  the  Statutes 
18  S^  27  Edw.  I.  and  34  Edw.  IIL 


2.  Effect  of  a  Fine  at  Common 

Law, 
9*  Statute  Demodolevandijineg, 


13.  Statute  Dejinibus  levatis* 
17«  Statute  ofNonclaim. 


Section  1, 

Having  stated  t^e  various  circumstances  which  are 
necessary  to  the  levying  a  fine,  I  shall  now  proceed 
to  investigate  the  several  effects  with  which  it  is  at- 
tended. 

ft^!l[l*i^  2.  By  the  common  law  all  judgments  given  by  the 
superior  courts  of  justice  were  allowed  to  have  the 
utmost  force  in  determining  the  rights  of  the  con- 
tending parties;  now  a  fine  being  considered  as  a 
compositioa  of  a  suit  actually  commenced^  and  the 


at  common  lgw» 
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concord  of  a  fine  coming  in  lieu  of  the  sentence  which 
would  have  been  given^  in  case  the  parties  had  not 
agreed  to  terminate  the  suit  in  that  manner^  it  was  al- 
lowed to  have  the  same  force  and  effect  as  a  judgment 
regularly  given  in  a  real  action. 

3.  This  idea  seems  also  to  have  been  adopted  from 

the  civil  law ;  for  it  is  said  in  Justinian's  Code — Non  cod.  lih.  2. 

minarem  auctaritatem  transactumum  quam  rerum  judka^  ***•  *'  ^'  ^ 

t&rum  esse  rectd  ratione  placuit.  And  the  rule  laid  down 

by  modem  civilians  is — Transact io  inter  ipsos  transin-  via.  de  ivtns. 

gentes  eandem  vim  habet  quam  res  judicata;  et  propterea,  c.  8. 0.3. 

causa  transactionc  decisa  et  ^nita,  non  magis  quam  sett- 

tentia  retractatur  ;  nee  alioqui  nullus  sit  Utiumjinis. 

4.  The  delivery  ,of  possession  by  the  sheriff,  after  a 
fine  was  levied  in  pursuance  of  the  writ  of  habere  fa^ 
das  sdsinam,  which  issued  for  that  purpose,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  seisin,  it  was  therefore  established,  that  a  fine  not 
only  transferred  the  possession,  but  also  the  right  of 
possession.  It  does  not,  however,  take  away  the  right 
of  entry  of  those  who  have  a  title  to  the  land,  except 
in  some  particular  cases,  which  will  be  noticed  here* 
after. 

5.  A  final  judgment  in  a  writ  of  right,  and  a  chiro* 
graph  of  a  fine,  were  originally  considered  as  perfect 
bars  to  all  claims  whatever,  from  the  moment  they 

were  completed.  Thus  Madox  has  transcribed  a  re*  FcmuC  Dia. 
cord  of  10  Rich.  I.  where  Roger  de  Wermedale  was 
impleaded  for  lands,  of  which  a  fine  had  been  levied ; 
and  it  was  adjudged  that  he  should  hold  the  lands  m 
peace ;  and  that  none  of  the  said  persons  could  right^^ 
fully  implead  him,  as  they  were  in  patria  when  the  fine 
was  levied,  and  made  no  claim* 

Recordatum  est  per  eosdem  barones  quod  past  jinem  et 
concordiam  factam  inter  pnedictos  Matildam  et  Rogerum^ 
S^c.  traxerunt  prcedictum  Rogerum  in  placitum  de  tene* 
jnento  quod  annotatur  in  rotulo  precedents  Et  quodjudi^ 
cium/tdty  quod  Rogerus  teneat  in  pace  tenementum  pra:^ 
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dictum,  iicta  cantinetur  in  cyrographa  facto  inter  ipsum  et 
pradictam  Matildam  ;  et  quod  nullus  pradictorum  poteiit 
eum  implacitare,  ex  quod  ipsifuerunt  in  patriA  quandojinis 
ilk  f actus  fuit,  et  non  postterunt  clameum  aliquod  in  terrd 
ilU,  sicut  pradictus  Rpgerus  contra  eos  dixit  in  curia 
regis  in  placito,  et  ipsi  hoc  non  defenderunt. 

6.  The  effect  of  a  judgment  or  fine  continued  to  be 
the  same  when  Bracton  wrote,  and  he  justifies  it  upon 
the  principle  that  sufficient  time  was  given,  both  in  a 
real  action,  and  the  passing  a  chirographum,  for  all 
those  who  had  any  right  to  make  their  claim. 

rxict.  436.  a.  Et  sciaidum  quod  statim  in  ipso  placito  et  factione  cyra- 
graphi,  vel  antejudicium,  si  presens  fuerit  in  curiA,  vel  si 
in  patriA^  vel  in  regno,  infra  quatuor  maria,  nee  alUgare 
poterit  ignarantiam,  tddjustum  intervenerit  impedimentum, 
nee  ulterius  audiri  debet  (ut  videtur)  quia  terminum  habet 
qd  nanus  ifnius  mensis  (secundum  communem  provisianfim 
regni)  infra  quern  venire  potest  commode  post  pladtum  mo- 
turn,  quocunquefuerit  in  regno,  infra  quatuor  maria  ;  quia 
quilibet  implacitatus  debet  habere  summonitionem  15  dierum 
ad  minv4,  qua  rationabilis  did  poterit  summonitio ,  nee  con- 
ceditur  alicui  cyrographum  prima  die  litigii,  sed  hahebit 
alium  diem  per  spat  turn  15  dierum  ad  minus  ad  capiendum 
cyrographum  suum,  ut  infra  totum  illud  tempus  possit  qui 
Jus  habuerit,  opponere  clameum  suum. 

7.  A  consiiderafole  alteration  was  however  made  in 
this  respect  some  time  in  the  latter  end  of  t^e  reign  of 
Hen.  III.  or  the  beginning  of  that  of  Edw.  L  For  in 
the  time  of  this  latter  prince,  all  persons  were  allowed 
a  year  and  a  day  to  claim  against  a  judgment  or  fine« 

Lib.  6.  c  53.    Thus  Flcta  says — Excipere  enitn  poterit  tenens  ex  taci- 

turnitate  petentis,  vel  alicujus  antecessoris  sui,  ut  si  subticu^ 

erint  aim  viderint  dejure  suo  litigare,  velfnalem  concordiam 

facere,  et  clameum  suum  infra  annum  et  diem  non  ap- 

posuerint. 

But  if  no  claim  was  made  within  that  period,  a  fine 
then  became  a  perpetual  bar  to  all  persons  whatever ; 
so  thsiet  a  fine  was  a  mode  of  acquiring  lands,  which 
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after  a  certaia  time  secured  the  title  of  the  purchaser 
against  every  kind  of  claim. 

8.  The  necessity  of  some  kind  of  assurance  of  this  2  int.  7|3. 
nature  seems  to  have  been  very  early  felt ;  for  it  is  a 
maxim  of  the  highest  antiquity  in  our  l^w,  that  all 
sales  of  personal  property,  in  an  open  fair  Qr  iparket, 
are  not  only  good  and  valid  between  the  contracting 
parties,  but  are  also  binding  on  all  strangers  who  have 
any  right  to  the  things  thus  sold.    And  Lord  Go^e»  <>>•  R^^- 1. 
and   the    author   of  Doctor  and   Student,  yrere  of  duii/i.c23.' 
opinion  that  the  validity  of  a  sale  in  an  open  market, 
and  its  efficacy  in  binding  the  rights  of  strangers,  was 
extended  to  a  fine,  for  the  security  of  those  who  were 
in  possession  of  lands.  * 

0.  The  utility  of  fines,  and  the  propriety  of  alloi;^ing  sututeDe 

.  -  ■    ^  a  •111  modo  Icvindi 

mem  the  utmost  force  m  securmg  landed  property,  fines. 
produced  the  statute  18  £dw.  I.  st.  4.  usually  called 
the  statute  De  modo  levandi fines ;  which  was  m^de  for 
the  sole  purpose  of  ascertaining  the  manner  in  which 
fines  should  in  future  be  levied,  and  of  declaring  their 
efiect.  This  statute,  after  regulating  the  forms  which 
were  to  be  pursued  in  the  passing  of  fines,  proceeds 
thus: — "  And  the  cause  wherefore  such  solemnity 
ought  to  be  observed  in  levying  a  fine  is,  because  a  fine 
is  so  high  a  bar,  and  of  so  great  a  force,  and  of  so 
strong  a  nature  in  itself,  that  it  concluded  not  only 
such  as  are  parties  and  privies  thereto,  and  their  heirs, 
but  all  other  persons  in  the  world,  being  of  full  age, 
out  of  prison,  good  memory,  and  within  the  four  seas, 
the  day  of  the  fine  levied ;  if  they  make  not  their  claim 

*  Tbe  law  hath  ordained  the  Court  of  Common  Pleas  as  a  market  overt 
&r  assurances  of  land  hy  fine;  so  that  he  who  will  be  assured  of  his  land, 
not  only  against  the  seller,  but  all  straogexB,  it  is  good  for  him  to  pass  it  in 
this  maiket  overt  by  fine.  3  Rep.  78.  b.  For  as  the  common  law  hath 
provided  a  sure  and  safe  way  to  acquire  and  get  the  property  of  goods  by 
sale  in  market  overt,  so  also  the  common  law  hath  ordained  a  sure  manner 
of  Conveyance  lor  the  purchaser  of  lands,  which,  as  our  statute  satth,  wm 
by  fine.    Co.  Read.  i. 
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of  their  action  within  a  year  and  a  day,  on  the  foot  of 

the  fine." 

Rot.  Pill.  10.  In  the  next  year  after  this  statute  was  made, 

No.  irvoi!  1.    there  is  a  very  strong  instance  of  the  same  principle  to 

^'  ^^'  be  found  in  the  Rdils  of  Parliament.    The  King  having 

seized  on  the  manor  of  Sobbirs,  for  his  year,  day,  and 
waste,  on  account  of  a  felony  committed  by  Thomas 
de  Weyland,  Margery  the  wife  of  the  said  Thomas, 
and  Richard  his  son,  petitioned  the  King  to  be  imme- 
diately restored  to  the  manor ;  because  they  had  been 
enfeofted  jointly  with  the  said  Thomas  for  their  lives, 
as  well  by  a  charter  as  by  a  fine  levied  in  the  Kang's 
Courtj  which  they  produced ;  and  as  Thomas  de  Wey- 
land was  only  seised  for  life,  they  contended  that  the 
King  was  not  entitled  to  the  year,  day,  and  waste,  nor 
the  lord  of  the  fee  to  a  forfeiture.  This  case  was  so- 
lemnly discussed  in  Parliament,  where  it  was  deter- 
mined, that  in  consequence  of  the  fine,  the  manor  was 
not  forfeited ;  and  in  this  judgment  is  the  following 
2  lost.  511.  remarkable  passage :  Nee  in  regno  isto  provideatur,  vet 
sit  aliqua  securitaSf  major ^  seu  sokmnior,  per  quam  aliquis 
vel  aliqtud  statum  certiorem  habere  possit,  vel  ad  statum 
suum  verificandum  aliquod  solemnius  testimonium  produ- 
cere,  quamjinem  m  curid  domini  regis  levatum,  qui  quidem 
Jims  sic  vacatur,  eo  quodjinis  et  consummatio  omnium  pla^ 
citorum  esse  debet,  Sf  hdc  de  causd  providebatur. 

11.   The  principles  of  natural  justice  require  that 

those  who  are  disabled  from  pursuing  their  rightSi 

should  not  be  bound  by  their  nonclaim ;  and  there- 

Brict.  436.  ft.    forc  all  thosc  who  were  under  the  age  of  twenty-one 

2Ii«t.516.  .  .  ^  v  J  xi_ 

Kowd.  360.  years,  m  prison,  of  non-sane  memory,  or  beyond  the 
four  seas,  when  a  fine  was  levied,  were  excused  from 
making  their  claim,  both  by  the  common  law,  and  by 
this  statute :  and  no  particular  time  being  prescribed 
to  them  for  pursuing  their  rights,  they  were  not  obliged 
to  make  their  claim  within  a  year  and  a  day  after  the 
removal  of  their  disabilities,  but  were  allowed  to  pro- 
secute it  at  any  subsequent  period. 
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12.  By  the  old  law,  married  women  were  not  bound 

to  make  any  claim  during  their  coverture : — Item  e.r-  Bwct.  436. ». 
cusatur  uxor  qua  sub  potestate  viri  supposita,  quod  cla-  vumi  36o.  * 
ff^m  non  appgsueritj  licet  mittere  possit.  But  no  saving 
or  exception  was  made  in  this  statute  for  married 
women,  because  their  husbands  were  always  supposed 
to  be  capable  of  claiming  for  them*  However,  if  the 
husband  were  within  age  at  the  time  when  a  fine  was 
levied,  although  the  wife  was  full  age,  still  the  infancy 
of  the  husband,  whose  province  it  was  to  make  the 
claim,  saved  the  right  of  the  wife  for  ever. 

13.  In  the  case  of  a  recovery  in  a  writ  of  right,  or  or *•  lutat^ 
fine  executory,  the  recovery  and  fine  must  have  been  ^«J^^*^ 
executed,  and  the  possession  delivered  to  the  recoveror 

or  cognizee,  otherwise  they  were  no  bar  whatever ;  co.  Read,  lu 
because,  until  there  was  a  transmutation  of  possession,  pi^^. 
strangers  were  not  presumed  to  have  any  notice  of  the 
alteration  of  property,  and  therefore  were  not  obliged 
to  put  in  their  claim. 

14.  This  rule  gave  rise  to  a  great  number  of  suits  co.  lUtd.  is. 
by  the  maintenance  of  the  nobility  and  great  barons  ^  ^"'*  ^^' 
during  the  insurrections  and  civil  wars  which  hap- 
pened ia  the  reign  of  Hen.  III.   Averments  that  there 

was  no  transmutation  of  possession  were  fireqUently 
made  against  fines ;  and  were  usually  allowed  in  the 
two  following  cases*  First,  where  a  person  seised  in 
fee  levied  a  fine  to  a  stranger,  sur  cognizance  de  droit 
come  ceo,  S^c.  and  the  cognizee  granted  and  rendered 
back  the  same  lands  to  the  cognizor  in  taili  or  for 
years :  and  secondly,  where  a  tenant  in  tail  accepted 
a  fine  from  a  person  who  had  nothing  in  the  lands.  In 
these  cases  the  heirs  of  the  cognizor  who  were  pre- 
judiced by  such  fine,  were  allowed  to  avoid  them  by  an 
averment,  that  there  was  no  transmutation  of  possession. 
16.  To  remedy  this  inconvenience,  a  statute  was 
made  in  27  Edw.  L  called  the  statute  Dejinibus  levatis, 
enacting  that  such  averments  should  not  thenceforth 
be  adnoitted* 
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16;  This  statute  also  directed^  that  the  note  of  ei^ry 
^DQ  should  be  read  in  the  Oourt  of  Common  Pleas  oti 
two  certain  days  in  the  week ;  and  that  during  such 
reading*  all  pleas  should  cease. 
Of  theitatuto       (7.  {t  bas  beeu  stated*  that  by  the  statute  De  tnodo 
^^  "'     l&oandi  ^nes^  all  those  who  had  any  right  to  lands, 
thereof  a  fine  was  levied*  were  obliged  to  make  dieir 
cl^im  within  a  year  and  a  day  after  the  fine  was  passed ; 
unless  they  labqured  under  some  one  of  the  disabili- 
ties specified  in  that  act.    And  it  was  deterauned, 
that  in  the  pase  of  a  tenant  for  lifip*  remainder  fpr  lifis, 
HcNfi.  as^.'   remainder  in  fee,  if  the  first  tenant  for  life  had  aliened 
iu«.2M,     ^®  estate,  and  the  alienep  had  levied  a  fine,  tilie  re- 
262.      *     mainderrman  for  life  might  enter,  and  avoid  the  fine, 
r    r*      both  as  to  himself,  and  as  to  the  remainder-man  in  fee: 
.  but  if  the  person  next  in  remainder  neglected  to  enter 
within  the  year  and  day,  not  only  he,  but  also  the  re- 
mainder-man in  fee,  were  for  ever  barred ;  and  a  claim 
by  the  remainder  man,  within  the  year  and  day,  would 
not  have  saved  his  right ;  by  which  means  the  estates 
pf  remainder-men  and  reversioners  were  frequently 
barred,  by  tiie  neglect  of  the  particular  tenants. 

18.  This  was  certainly  a  very  great  grievance,  and 
was  so  severely  felt,  that  to  remedy  it  the  statute  of 
nouolaim,  34  Edw.,  III.  c.  16.  was  passed;  enacting, 
^^  that  tiiiQ  pleapfnonclaim  of  fines,  which  from  thence- 
^rth  should  be  levied,  should  not  be  taken  nor  holden 
for  any  bar  in  time  to  come.'' 

19^  T^i^  statute  was  made  in  consequence  of  a  pe- 
tition from  the  iGommons,  which  is  published  in  the 
V012.U2.      RoUs  of  Parliament,  17  Edw.  HI.  No.  26.— /tew*  que 
.  nonckyme  des  Jints  levees  sur  rendre  en  temps  a  venir  ne 
barre  ml  home  de  sa  action.    To  which  the  King  an- 
.  gwered — //  pkst  au  Rot  qdesore  cest  chose  soU  fait,  et 
qeetatut  ent  soit  fait  p'avis  des  grantz  et  autres  de  son 
consdl. 

20.  The  efficacy  of  fines  was  entirely  destroyed  by 
^his  statute;  and  strangers  were  thereby  allowed  to 
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claim  lands  at  any  indefinite  period  of  time,  after  a  fine 
had  been  levied  of  them ;  which  must  have  been  pro* 
ductive  of  very  great  inconveniences. 

21.  The  statute  of  nonclaim  is  still  in  force  with 
respect  to  fines  that  are  levied  without  proclamations. 
And  although  such  fines  are  no  bar  to  the  issue  in  tail, 
yet  when  levied  by  a  tenant  in  tail  in  possession,  they 
operate  as  a  discontinuance,  and  of  course  put  the  re- 
mainder-men or  reversioners  to  their  forniedon  ^  which  Tit.3.c.2  • 
BOW,  by  the  statute  21  Ja.  L  c.  16.  must  be  brought  T^3U:i. 
within  twenty  years  after  the  right  accrues,  unless  the 
person  who  has  the  right  labours  under  any  of  the  dis- 
abilities specified  in  that  statute. 


^ 


Wf 


CUAf.  IX. 

Effect  of  Fines  by  the  Statutes  1  Rich.  III.,  4  Hen.  VIL, 
and  32  Hen.  VHL,  in  barring  Estates  Tail. 


t  StaMe  of  1  Rkk.  III. 

^*  Statute  qf  4  Hen.  VIL 

a  Statute  o/39iHen.  VIII . 

9.  Effect  of  these    Statutes   in 

hrring  Estates  Toil. 
11.  The  Lineal  Heirs  of  the  Cog- 

mzor  are  barred. 
16.  Though  he  was  never  in  Pos- 
session. 
M.  Or  had  only  apossibUity  of  an 

Estate  Tail, 
27.  The  Collateral  Heirs  are  also 

barred. 
^'Except  where   they  are  not 

'privies. 
34.  Rent  Charges  are  within  these 

Statutes. 


S6.  And  also  Advowstins,  • 
^S.And  also  Trus^  Estates. 
39.  Other  effects  of  a  Fine  on  anf 

Estate  Tail 
48;  4  Fine  bar^  ftn  ^ntqU  h^/bf^ 

Proclamations. 

52.  Does  not    bar    Remainders^ 

53.  But  lets  in  the  Reversion^ 

54.  Exceptions    in     these     Sta^ 
tu4ps. 

56.  Effect  of  the  Warranty  in  a 
Fine. 

P7?  The  Right  df  levying  «  Fintt^ 

cannot  be  restrained. 
58.  Fines  in  inferior  Courts  no  bar 
to  EntaHs.  > 


Section  1. 

It  has  been  a  constant  remark  of  those  who  have  had 
occasion  to  trace  the  history  of  our  English  jurispru- 
dence, that  whenever  a  material  alteration  has  been 
made  in  the  common  law,  the  inconveniences  arising 
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from  such  change  have  been  much  greater  than  those 
that  were  intended  to  be  remedied. 

or  dw  ttatute  2.  This  observation  was  perhaps  more  fully  exem- 
plified by  the  consequences  which  attended  the  statute 
of  nonclaim^  than  by  any  other  innovation  which  has 
been  attempted  in  the  common  law.  On  this  subject 
it  is  difficult  to  add  any  thing]  to  Lord  Coke's  expres- 

3  Int.  518.     sion — **  Great  contentions  arose,  and  few  men  were 

sure  of  their  possessions."    And  it  is  astonishing  that 

the  legislature  should  suffer  a  grievance  which  must 

have  been  so  universally  felt,  to  continue  so  long ;  for 

the  common  law  respecting  nonclaim  was  not  revived 

till  the  first  year  of  the  reign  of  Rich.  III.,  who  seems 

to  have  endeavoured  to  palliate  his  cruelties,  and  the 

usurpation  of  the  Crown,  by  the  many  excellent  laws 

which  he  immediately  enacted ;  one  of  those  was  the 

statute  1  Rich.  III.  c.  7.,  by  which  the  common  law 

was  restored,  and  the  doctrine  of  nonclaim  revived. 

Of  die  itatute       3.  This  act  was  soon  followed  by  the  statute  4  Hen. 
i  Htn.  viL     yjj  .  ^^  ^^  -^  ^j^-g  j^j  ^^^  ^jj  ^j^^  clauscs  in  1  Rich. 

III.  are  copied  almost  verbatim,  and  some  additional 
matters  are  subjoined,  the  statute  1  Rich.  III.  is  now 
become  obsolete ;  and  the  effect  of  fines  depends  almost 
entirely,  at  this  day,  on  the  statute  4  Hen.  VIL,  for 
which  reason  it  will  be  necessary  to  examine  it  at 
large. 

4.  This  act,  after  reciting  the  last  clause  in  the 
statute  Dejinibus  levatis,  proceeds  thus ; — "  The  King 
our  Sovereign  Lord  considereth  that  fines  ought  to  be 
of  the  greatest  strength,  to  avoid  strifes  and  debates, 
and  to  be  a  final  end  and  conclusion ;  and  of  such 
effect  were  taken,  afore  a  statute  made  of  nonclaim,  and 
now  is  used  to  the  contrary,  to  the  universal  trouble 
of  the  King's  subjects  ;  will  therefore  it  be  ordained, 
&c." 
Ch*  3.  The  first  section,  which  directs  the  proclamations  to 

be  made,  has  been  already  stated. 

5«  The  second  section  of  the  act  is  in  these  words ; 
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**  And  the  said  proclamations  so  had  and  made^  the 
said  fine  to  be  a  final  end,  and  conclude  as  well  privies 
as  strangers  to  the  same ;  except  women  covert^  other 
than  be  parties  to  the  said  fine,  and  every  person  then 
being  within  age  of  twenty-one  years,  in  prison,  or 
out  of  this  realm,  or  not  of  whole  mind,  at  the  time  of 
the  said  fine  levied,  not  parties  to  such  fines." 

6.  We  have  seen  that  by  the  common  law  a  fine  Ante,c.e.^2i. 
levied  of  an  estate  tail  only  operated  as  a  discontinuance 
of  it,  and  did  not  bar  the  issue  from  bringing  their 
formedon.  But  in  consequence  of  some  ambiguous 
expressions  in  this  statute,  it  was  supposed  to  enable 
tenants  in  tail  to  bar  their  issue  by  fine :  estates  tail 
had  however  continued  so  long,  and  were  so  much 
favoured  by  the  nobility,  on  account  of  their  not  being 
forfeitable  for  treason,  that  the  judges  were  extremely 
cautious  of  putting  so  extensive  a  construction  on  it, 
especially  as  the  statute  De  donis  conditionalibus  had 
expressly  declared  that  a  fine  levied  of  an  estate  tail 
should  be  void. 

7.  A  case  however  arose  in  19  Hen.  YIIL  in  which  Bm.  Ab.  tit. 
this  point  came  in  question,  before  all  the  Judges  in  Ser- 1><^,3.  «* 
jeants'  Inn.  A  tenant  in  tail  levied  a  fine,  and  five  years  ^^^  *^*"  *• 
passed  in  his  lifetime ;  upon  his  death  a  question  arose, 
whether  his  issue  should  be  barred  by  the  fine. 

Englefield,  Shelley,  and  Coningsby,  contended  that 
the  issue  was  not  barred,  because  he  was  neither  privy 
nor  party  to  the  fine ;  for  he  claimed  the  land  from 
the  donor,  and  not  from  the  donee,  although  he  must 
convey  himself  to  the  land  by  the  father.  On  the 
other  side,  Fitzjames,  Brudenell,  Fitzherbert,  Brooke 
and  Moore,  were  of  opinion  that  the  issue  was  barred ; 
for  the  intention  of  the  makers  of  the  statute  was  that 
a  fine  should  be  a  final  end^  and  conclude  as  well 
privies  as  strangers ;  and  that  the  third  saving  only 
extended  to  strangers,  and  not  to  privies. 

8.  This  determination  appears  not  to  have  deen  en-  ofthettttnte 

32  Hen.  VIIL. 

tirely  approved  of;  for  in  32  Hen. YIIL  a  statute  was  c3& 
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iiiade,  reciting  that  doubts  had  arisbn  respecting  the 
validity  of  the  statute  4  Hen.  VII.  in  barring  the  issue  in 
tail,  and  enacting  (^  1.)  ''  that  all  and  singular  fines,  as 
well  heretofore  levied  as  hereafter  td  be  levied  with  pro- 
clamations according  to  the  statute,  by  any  person  or 
persons  of  full  age  of  one-and-twenty  years,  of  any 
manors,  lands^  tenements,  or  hereditaments  beifore  the 
tinle  of  the  said  fine  levied  in  anywise  entailed  to  the 
person  or  persons  so  levying  thb  said  fine,  or  to  any 
of  the  ancestors  of  the  same  person  or  persons^  in  pos- 
session, reversion,  remainder,  or  in  use,  shall  be,  im- 
mediately after  the  same  fine  levied,  engrossed^  and 
proclamations  made$  adjudged,  accepted,  deemed, 
and  taken^  to  all  intents  and  purposes,  a  sufficieht  bar 
and  discharge  for  ever  against  the  said  person  and 
persons  and  their  heirs,  dlaiming  the  said  lands,  tene- 
lAents,  aiid  hereditaments,  or  any  parcel  thereof^  only 
by  force  of  such  entail ;  and  against  all  other  personik 
blaiming  the  same,  or  any  parcel  thereof,  only  to  their 
use,  or  to  the  use  of  any  manner  of  heir  of  thb  bodies 
of  them ;  any  ambiguity,  doubt,  or  contrariety  of 
opinion  arisen  or  grown  upon  the  said  statute  to  the 
contrary  notwithstanding/' 
Erect  oftheie  .  9-  The  Statute  32  Hen.  VIII.  having  been  professedly 
SJ'^iJ^'"'  made  for  the  purpose  of  explaining  the  statute  4  Hen. 
****'•  VII.  they  must  be  considered  as  forming  one  law,  by 

which  it  was  established  that  a  fine  with  proclama- 
tions, shall  bar  all  privies  and  strangers ;  and  when 
levied  of  any  manors,  lands^  tenements,  or  heredita- 
ments^  entailed  to  the  persons  levying  such  fine,  ot  to 
any  of  his  ancestors,  it  shall  bar  the  said  persons  and 
their  h^irs,  whether  lineal  or  collateral,  claiming  hf 
force  of  such  entail. 

19.  The  term  by  which  the  heirs  in  tail  are  described 
in  the  statute  4  Hen.VII.  is  that  of  privy,  which  hai 
various  significations  in  law.  Sometimes  it  means  that 
connexion  which  arises  between  persons  who  h&ve 
entered  into  a  mutual  contract  with  toeh  other,  ^  he^ 
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twfeetl  dohbr  arid  donee,  lessor  and  lessee,  or  else  it 
si^ifies  a  relationship  of  blood,  as  between  ancestor 
and  heir.  But  it  has  beetl  detenhined  that  by  forcd 
of  the  statute  32  Hen.  Vtll.  the  1;<rord  privies  ill  the 
statute  4  HeniVII.  is  td  be  construed  to  mean  not  bnly 
privies  in  blbod  td  the  {Persons  levying  the  fine,  but  Touch,  21. ; 
also  privies  in  estate  and  title  to  the  land  whereof  the 
fine  is  levied  ;  that  is,  those  persons  who  must  neces- 
sarily derive  their  descent  through  the  cognizor  of  the 
fine,  in  order  to  make  out  their  title  to  the  estate  tail  i 
Which  comprises  not  only  the  issue  of  the  cognizor^ 
but  also  all  such  of  his  collateral  relations  as  derivii 
their  title  to  the  estate  through  him.  Aiid  a  person 
who  is  a  privyj  within  the  words  of  the  statute  4  Hen. 
VII.  is  an  heir  in  tail  Within  the  intention  of  the  statute 
32  Hen.  Vllt.     Et  sic  t  converse. 

11.  It  follows  that  all  the  lineal  heirs  or  issue  in.  tail  The  BnMihein 
of  the  cognizor  are  imtnediately  birred  by  his  fine.  ^t^T" 
Thus  if  i  tenant  in  tail  in  possession  levies  a  fine,  with 
proclamations  of  the  estate  tail,  it  will  be  an  effectual 

bar  to  all  his  lineal  heirs  or  issue  in  tail ;  for  they  are 
privies  to  him  both  in  blood  and  estate,  and  can  only 
make  a  title  to  the  lands  entailed^  as  being  heirs  of  his 
body. 

12.  Husband  and  wife  being  tenants  in  special  tail,  Bewmonfi 
by  gift  after  their  marriage,  the  husband  alone  levied  S?  s.  (?' 
a  fine;   the  wife  survived;     It  was  determined  itifiStt^'*^' 
18  Eliz.  and  also  in  10  Ja.  I.  that  the  fine  was  a  good  ^""^ 

bar  to  all  theit  issue ;  for  in  making  out  their  title  they 
must  necessarily  show  themselves  to  be  heirs  to  the 
father,  as  well  as  to  the  mother ;  and  therefore  they 
were  privies  both  in  blood  and  estate  to  the  cognizor 
of  the  fine.* 

^  TbiB  autbori^  of  thift  ctufte  Uppeart  doubtful ;  for  tbe  busband  and 
wife  took  by  entix^es^  tbe  gift  being  after  marriage ;  and  upon  tbe  deatb 
of  tbe  husband,  the  whole  surviyed  to  the  wife,  from  whom  it  descended 
to  the  heirs  of  her  body,  who  did  not  deriye  any  thing  fiom  their  father; 
Vide  tit,  18/c.l. 


Godfr»y*i 
13Vin.213. 
Toueb.  SI. 
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iiiNc3;2.a.  13.  Lord  Coke  says»  if  lands  were  given  to  the 
elder  son  and  the  heirs  of  his  body,  remainder  to  his 
father  and  the  heirs  of  his  body ;  and  after  the  father  s 
death,  the  eldest  son  had  levied  a  fine  with  procla-* 
mations,  and  died  without  issue;  the  second  son 
would  have  been  barred  by  the  fine:  because  the 
remainder  which  was  limited  to  the  father  and  the 
heirs  of  his  body,  having  descended  on  the  eldest  son, 
the  second  son,  in  making  out  his  title  to  this  re- 
mainder, must  convey  his  descent  through  his  elder 
brother,  by  which  means  he  would  become  a  privy  to 
him,  both  in  blood  and  estate. 

14.  The  privity  must  be  both  in  blood  and  estate* 
for  privity  in  blood  only  will  not  be  sufficient :  and 
therefore  if  lands  be  given  to  a  man,  and  the  heirs 
female  of  his  body,  who  has  a  son  and  a  daughter,  and 
the  son  levies  a  fine  and  dies  without  issue,  it  will  be 
no  bar  to  the  daughter ;  for  although  she  is  privy  in 
blood  to  her  brother,  yet  she  is  not  privy  in  estate  or 
title  to  him,  as  she  can  make  her  title  to  the  estate 
without  conveying  her  descent  through  him,  or  even 
mentioning  him. 

15.  It  follows  from  the  same  principle,  that  if  a 
tenant  in  tail  has  issue  a  daughter,  who  levies  a  fine, 
and  afterwards  a  son  is  born,  he  will  not  be  barred 
by  his  sister's  fine ;  because  he  can  make  his  title  to 
the  estate  tail,  as  heir  of  the  body  of  his  father,  with- 
out conveying  his  descent  through  his  sister. 

16.  It  is  not  necessary  that  a  person  entitled  to  an 
estate  tail  should  be  in  the  actual  possession  of  it,  in 
order  to  be  capable  of  barring  his  lineal  heirs  or  issue 
by  fine.  For  the  statute  4  Hen.  VII.  has  expressly 
excluded  parties  and  privies  from  the  averment. 
Quod  partes  ^nis  nihil  habuerunt;  and  the  statute  32 
Hen.  Vin.  makes  a  fine  of  any  lands  entailed  to  the 
person  so  levying  the  same,  or  to  any  of  his  ancestors, 
a  sufficient  bar  against  such  person  and  his  heirs.  A 
fine  therefore  duly  levied,  with  proclamations,  by  a 


Hob.  333. 


Though  he 
was  never  ill 
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person  having  the  right  of  an  intail  in  him,  will  be  a 
good  bar  to  his  issue,  although  he  had  never  entered 
on  the  estate  tail. 

17.  Lord  Zouch  brought  a  formedon  in  the  de-  Zo«chv.Bain- 
scender  for  the  moiety  of  a  manor,  against  one  Bam-  i  uin  75.* 
field ;  who  pleaded  in  bar  that  John,  great  grandfather 

of  the  demandant,  levied  a  fine  sur  cognizance  de  droits 
with  proclamations,  of  the  said  moiety,  which  was 
granted  and  rendered  by  the  same  fine  to  the  said 
John  and  his  heirs,  whose  estate  the  tenant  had. 
Lord  Zouch  replied,  that  at  the  time  when  the  fine 
was  levied,  and  at  all  times  after,  the  said  Bamfield 
was  seised  of  the  land  in  his  demesne  as  of  fee.  And 
on  solemn  argument,  it  was  determined  by  all  the 
judges,  that  the  demandant,  being  heir  in  tail  to  the 
person  who  levied  the  fine,  could  not  aver  the  con- 
tinuance of  the  land  in  a  stranger ;  nor  that  partes 
finis  nihil  habucrunt^  because  the  statutes  4  Hen.  VIL 
and  32  Hen.  VHL  bound  the  estate  tail,  although 
the  person  who  levied  the  fine  was  not  then  in  posses- 
sion of  it ;  which.  Lord  Coke  observes,  was  the  first 
determination  on  this  point. 

18.  A  fine  levied  by  a  tenant  in  tail  in  remainder, 
expectant  on  an  estate  for  life,  or  an  estate  tail,  will 
be  a  good  bar'  to  the  issue  of  the  person  who  levies 
the  fine. 

19.  A.  being  tenant  for  life,  remainder  to  B.  in  caseoffinM, 
tail,  reversion  to  B.  and  his  heirs;  B.  levied  a  fine  ]^'^\\ 
with  proclamations  of  the  estate  tail,  during  the  life 

of  the  tenant  for  life,  and  it  was  adjudged  to  be  a 
good  bar  to  the  estate  tail,  ^under  the  words  of  the 
statute  32  Hen.  VIII. 

20.  If  a  tenant  in  tail  makes  a  feoffment  of  the  3  Rep.  90. «. 
estate  tail,  and  afterwards  levies  a  fine  of  it,  his  issue 

will  be  thereby  barred. 

2L  William  King,  the  grandfather,  being  tenant  in  Hunt  ▼.  King, 
tail,  enfeoffed  Richard  King,  the  father,  in  fee;  and 
afterwards,  William  King  disseised  him,   and  levied 

VOL.  V.  M 
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a  fine,  with  proclamations,  td  one  Hitchcock.  Th6 
father  entered,  and  the  cognizee  of  the  fine  entered 
on  him.  After  the  death  of  the  gtandfkther  and 
father,  the  son  brought  a  formedon  for  the  recovery 
of  the  land,  to  which  the  fine  was  pleaded  in  bar : 
the  demandant  pleaded  the  entry  of  his  father,  and 
judgment  was  given  for  him. 

A  Writ  of  error  was  brought  in  B.  R.,  and  erroi* 
assigned  in  matter  of  law,  that  this  fine  was  a  good 
bar  to  the  issue  in  tail,  by  the  statute  32  Hen.  VIII. ; 
for  it  was  not  to  be  compared  to  a  fine  at  common 
law,  nor  to  fines  levied  by  other  persons,  because,  in 
this  case,  it  was  sufficient  that  the  fine  was  levied  by 
the  person  who  had  the  right  of  the  estate  tail  in  him, 
or  to  whom  the  land  was  entailed,  although  none  of 
the  parties  to  the  fine  had  any  estate  of  freehold  in 
possession,  remainder,  or  reversion,  in  the  land  where- 
of it  was  levied ;  as  it  was  adjudged  in  the  case  of 
Ante,  §  17.      Zouch  V.  Bamficld. 

The  Court  being  of  this  opinion,  the  judgment  was 
reversed. 

3  Rep.  90.  a.  22.  Although  a  tenant  in  tail  be  disseised  of  thd 
estate  tail,  yet  if,  during  the  disseisin,  he  levies  a  fine 
to  a  stranger,  it  will  bar  his  issue ;  who  will  not  be 
allowed  to  plead  that  his  ancestor  was  not  seised  of 
the  estate  tail  when  he  levied  the  fine. 

TmKii.2S.  23.  If  the  issue  in  tail  levies  a  fine  in  the  lifetime 

of  his  ancestor,  who  is  then  seised  of  the  estate  tail, 
the  ancestor  himself  may  afterwards  levy  a  fine,  and 
thereby  bar  his  issue,  and  also  the  person  to  whom  the 
issue  levied  the  fine.  So  that  in  all  cases  of  this  kind, 
it  is  understood,  that  the  tenant  in  tail  dies  without 
barring  the  estate  tail,  by  which  means  it  descends 
upon  the  issue. 

Or  bad  only  a       24.  lu  the  casc  of  a  Hucal  descent,  the  issue  in  tail 

jSrtftS.*^**  may  be  barred  by  the  fine  of  his  ancestor,  though 
such  ancestor,  at  the  time  of  levying  the  fine,  had  only 
a  possibility  of  an  estate  tail,  which  never  took  effect. 
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Because  the  issue,  in  making  out  his  claim,  must  de* 
rive  his  title  and  descent  by  and  through  that  ancestor, 
which  makes  him  a  privy  to  him. 

25.  Lands  were  given  to  A.  and  his  wife  in  special  Archtr'scur, 
tail.     A.  died,  leaving  issue,  a  son,  who  disseised  his  Hob.^333!  ^ 
mother,  and  levied  a  fine  with  proclamations. 

It  was  resolved  by  all  the  Judges,  that  this  fine  was 
a  good  bar  to  the  issue  of  the  son ;  although  the  son, 
at  the  time  when  he  levied  the  fine,  had  only  a  pos- 
sibility of  an  estate  tail,  his  mother  being  then  alive. 
For  the  statute  32  Hen.VIIL  ought  to  be  expounded 
according  to  the  letter  of  it;  and  as  the  land  was 
entailed  to  the  ancestor  of  the  person  who  levied  the 
fine,  although  such  ancestor  was  alive,  so  that  no 
estate  or  right  had  descended  on  the  person  who 
levied  the  fine,  which  he  could  pass  or  extinguish,  yet 
as  the  statute  says,  ''  entailed  to  the  person  so  levying 
the  same,  or  to  any  of  his  ancestors,"  in  the  disjunc- 
tive, it  was  adjudged,  that  the  fine  did  bar  the  right 
which  afterwards  descended  to  him,  not  only  as  to 
himself,  but  also  as'  to  all  his  issue. 

26.  This  principle  was  carried  much  further  in  the 
following  case. 

W.  Grant  devised  his  lands  to  John  Grant,  when  onuit*tcne, 
he  should  attain  the  age  of  twenty-five  years,  to  hold  ^* 
to  him  and  the  heirs  of  his  body.  John  Grant,  the 
devisee,  after  he  had  attained  the  age  of  twenty-one 
years,  but  before  he  was  twenty-five,  levied  a  fine  of 
the  lands  thus  devised ;  and  the  question  was,  whether 
it  should  bar  his  issue. 

It  was  resolved  that  the  estate  tail  was  barred  by 
this  fine,  although  John  Grant,  when  he  levied  it,  had 
but  a  bare  possibility  of  an  estate  tail.  Lord  Coke 
Says,  no  judgment  was  given;  but  Croke  and  Leo-  Cio. ehs.  122. 
nard,  who  have  reported  this  case  by  the  name  of 
Johnson  v.  Bellamy,  say,  judgment  was  given  that 
the  estate  tail  was  barred  by  the  fine.  And  in  Sir 
Thomas  Raymond's  Reports,   149.,  it  is  said/  that 
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although  the  estate  was  not  barred  by  the  statute 
4  Hen.  VII.  it  was  well  barred  by  the  statute  32 
Hen.  VIII.  in  consequence  of  the  words,  "  all  fines 
levied  by  any  person  or  persons,  &c.  of  any  manors, 
&c.  before  the  time  of  the  said  fine  levied  in  any  wise 
entailed  to  the  person  or  persons  so  levying  the  same 
fine,  or  to  any  of  the  ancestors  of  the  same  person  or 
persons." 

27.  When  a  tenant  in  tail  in  possession  levies  a  fine 
of  the  estate,  it  changes  it  into  a  base  fee,  and  operates 
as  a  complete  bar,  not  only  to  all  his  lineal  heirs,  but 
also  to  all  his  collateral  ones,  who  are  lineally  de- 
scended from  ^  the  first  donee  of  the  estate  tail,  and 
would  have  inherited  it,  performam  doni,  if  there  had 
been  no  fine.  For  Fitzherbert,  in  his  comment  on 
the  writ  oi  formedon  in  the  Descender,  lays  it  down 
that  the  writ  ought  always  to  make  the  demandant 
cousin  and  heir  to  him  who  was  last  seised  of  the  tail, 
so  that  every  collateral  heir  thus  becomes  privy  to  the 
person  who  levied  the  fine,  and  is  consequently  barred 
by  it. 

28.  A  fine  will  in  some  cases  bar  the  collateral 
heirs  of  the  cognizor,  though  such  cognizor  was  never 
seised  of  the  eotail ;  provided  the  right  to  such  entail 
had  descended  upon  him.  For  it  is  laid  down  by  Lord 
Coke,  that  in  a  formedon  in  the  Descender,  the  de- 
mandant, because  he  is  privy,  and  ought  to  know  his 
pedigree  and  descent,  should  make  mention  of  every 
one  to  whom  any  right  to  the  entail  did  descend ;  by 
which  means  he  becomes  a  privy  to  all  those  persons. 

29.  Thus  if  a  father,  tenant  in  tail,  has  three  sons, 
and  the  eldest  levies  a  fine  in  the  life  of  his  father,  if 
he  or  any  of  his  issue,  inheritable  to  the  entail,  sur- 
vive the  father,  the  younger  sons  and  their  issue  will 
be  barred  by  this  fine,  because  by  the  death  of  the 
£ither,  a  right  to  the  entail  descended  to  the  elder 
brother  and  his  issue ;  and  so  the  younger  brothers 
become  privies  to  him. 
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30.  But  where  neither  the  cognizor  nor  any  of  his  Except  where 
issue  ever  acquired  a  right  to  the  entail,  such  fine  will  priWcL"  "^ 
not  bar  any  .of  his  collateral  heirs ;  because  in  making 

out  their  title  and  pedigree  to  the  person  last  seised  of 
the  entail,  they  need  not  mention  the  person  who  levied 
the  fine,  or  any  of  his  descendants,  and  consequently 
are  not  privies  to  them  : 

31.  So  where  an  eldest  son  levied  a  fine  of  an  Bitdrtockr. 
estate  tail,  which  was  then  vested  in  his  mother,  and  car.  434. 
died  in  her  lifetime,  so  that  the  estate  tail  never  de- 
scended on  him. 

It  was  adjudged  in  the  Court  of  Common  Pleas,  by 
three  Judges  against  one,  that  this  fine  did  not  bar 
the  second  brother ;  and  upon  a  writ  of  error,  all  the 
Judges  of  the  King's  Bench  were  of  the  same  opinion : 
because,  as  the  estate  tail  never  descended  to  the 
elder  brother,  the  younger  brother  was  not  privy 
to  him. 

32.  A  husband  made  a  feoffment  to  the  use  of  him-  Macwmiam'i 
self  and  his  wife,  and  the  heirs  male  of  their   two  w.jonei,'3i.  * 
bodies;  remainder  to  the  heirs  male  of  the  body  of  nami of g^- 
the  husband,  remainder  to  the  heirs  of  their  two  ^^«y^'^*^«- 
bodies,  remainder  in  fee  to  the  husband.     The  hus- 
band and  wife  had  issue,  a  son  and  a  daughter.     The 
husband  died :  the  son  made  a  lease,  to  commence 

after  the  death  of  his  mother ;  then  levied  a  fine  with 
proclamations,  to  the  use  of  himself  in  fee,  and  died 
without  issue,  in  the  lifetime  of  his  mother.  The 
question  was,  whether  this  lease  was  good  against  the 
daughter. 

It  should  be  observed,  that  the  estate  tail  limited 
to  the  husband  and  wife,  and  the  heirs  male  of  their 
bodies,  vested  wholly  in  the  wife,  after  the  death  of 
her  husband,  though  she  was  within  the  statute 
11  Hen.  VII.  c.  20. ;  and  the  remainder  to  the  heirs  infn. 
male  of  the  body  of  the  father  was  in  the  son  at  the 
time  when  he  levied  the  fine.  But  these  estates  be- 
came extinct  when  the  mother  and  son  died,  so  that 
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the  lease  in  question  could  only  be  derived  out  of  the 
remainder  to  the  heirs  of  the  bodies  of  the  husband 
and  wife,  to  which  both  the  son  and  the  daughter 
were  inheritable. 

It  was  determined  by  Lord  Ch.  J.  Hobart,  Hutton, 
and  Jones,  against  the  opinion  of  Winch,  that  al- 
though, in  a  lineal  descent,  the  issue  in  tail  were 
barred  by  the  fine  of  their  ancestor,  notwithstanding 
such  ancestor  had  but  a  possibility  of  an  estate  tail 
when  he  levied  the  fine,  yet,  in  a  collateral  descent, 
the  case  was  very  different,  as  it  was  not  necessary 
that  the  issue  in  tail  should  make  mention  of  every 
collateral  issue  inheritable  before  him,  as  in  a  linesd 
one ;  and  that  in  the  present  case,  as  the  estate  tail 
never  descended  on  the  son,  his  fine  could  be  no  bar 
to  his  sister,  who  was  not  privy  to  him,  because  she 
could  make  her  title  to  the  estate  tail  without  con- 
veying her  descent  through  him,  or  even  mentioning 
him  in  her  pedigree.  Judgment  was  given  that  the 
lease  was  void  as  to  the  sister.  But  it  was  observed, 
that  if  the  estate  tail  had  descended  on  the  son,  his 
fine  would  then  have  barred  his  sister:  because,  in 
that  case,  she  must  have  conveyed  her  descent  through 
him,  in  order  to  make  out  her  title  to  the  estate  tail, 
by  which  means  she  would  have  been  privy  to  him. 

33.  This  doctrine  is  so  well  illustrated  by  Lord 
Hobart  in  the  preceding  case,  that  the  passage  shall 
be  here  transcribed. 
Hob.  333.  *'  But  now  in  fines  amongst  collateral  issues,  and 

heirs  among  themselves,  which  is  the  case  now  in 
question,  the  case  is  not  the  same,  but  it  receiveth 
distinction  according  to  contingency;  for  it  is  not 
necessary  that  the  collateral  issue  claiming  by  an 
entail,  must  make  mention  of  every  collateral  issue 
inheritable  before  him,  as  in  the  case  of  lineal  ancestors 

wi^d* ""'    ^^  ^®  5  ^^^  therefore  make  the  case  that  the  father,  being 

Hob.  25a!       tenant  in  tail,  to  him  and  the  heirs  male  of  his  body, 

have  issue  three  sons,  and  the  second  son  levy  a  fiae 
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ia  the  life  of  the  father,  and  then  the  father  die  without 
disposing  the  estate.  First,  clearly  the  eldest  son  is 
not  barred,  because  he  is  not  a  privy  to  his  second 
brother,  though  be  be  within  the  rigour  of  the  words, 
for  he  is  heir  to  him  that  levied  the  fine,  and  doth 
claim  only  by  the  entail,  but  above  him,  and  not  as 
heir,  which  is  the  meaning  of  the  law.  Then  again,  if 
^e  second  brother  die  without  issue  in  the  life  of  the 
(elder,  or  of  his  issue,  the  third  brother  shall  claim  the 
entail  after  the  death  of  the  elder  brother,"  notwith- 
standing the  fine  of  the  middle  brother,  because  he 
doth  claim  immediately  from  his  elder  brother,  and 
need  not  to  convey  himself  by,  nor  make  mention  of, 
his  middle  brother,  no,  not  in  his  pedigree.  But  if 
the  elder  brother  die  without  issue  in  the  life  of  the 
middle  brother,  or  his  issue,  without  disposing  the 
estate,  and  then  they  all  die,  now  the  third  brother 
^d  his  issue  shall  be  barred;  for  though  he  may 
bring  his  formedon  in  descender,  and  lay  down  the 
entail,  and  then  bring  it  to  his  elder  brother,  that  was 
last  seised,  and  make  himself  immediate  heir  unto  him, 
without  mention  of  the  second  brother;  yet  the  tenant 
in  the  formedon  may  plead  the  fine  of  the  middle 
brother,  and  that  he  or  his  issue  did  survive  the  elder 
and  his  issue ;  for  by  that  it  appears,  that  the  middle 
or  his  issue  were  the  persons  inheritable  to  the  entail 
before  the  younger  brother,  in  whom  the  title  of  the 
entail  had  been  totally ;  but  for  the  fine  which  bars 
him,'  and  the  whole  entail,  as  well  against  his  younger 
brother  as  against  his  own  issue ;  by  which  it  appears 
that  the  fine  bars  or  bars  not  the  younger  brother, 
by  contingency  of  survivor  or  not  survivor  of  either 
party.  Whereof  the  reason  is,  that  if  after  the  fine  of 
the  second  brother,  the  elder  had  died  without  issue, 
and  the  father  had  died,  the  whole  tail  had  -been 
bound  against  all  the  brethren,  in  the  same  manner 
as  it  were  upon  a  fine  against  the  brethren  in  fee 
9imple," 
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Rem  chiTiK«s        34.  It  has  been  stated  that  a  fine  may  be  levied  of 

lututM.         a  rent  charge,  consequently  an  estate  tail  in  a  rent 

charge  may  be  barred  by  a  fine  levied  of  it.   A  tenant 

in  tail  of  a  rent  charge  may  also  bar  it  by  levying  a  fine 

of  the  lands  out  of  which  it  issues. 

HcUotY.  35.  Upon  demurrer,  the  case  was  thus  : — ^A  person 

j*"5oo?iv^  who  was  tenant  in  tail  of  a  rent-charge,  issuing  out  of 

^^*'  the  manor  of  Kingsbury,  granted  by  Sir  Ambrose  Cave, 

levied  a  fine  of  the  manor  to  Sir  A.  Cave  and  his 

heirs  ;  and  the  fine  was  pleaded  in  bar  of  an  avowry 

for  his  rent,  by  the  heir  in  tail.     The  fine  was  levied 

of  the  rent,  per  nomen  manerii ;  and  an  averment  was 

made,  that  the  fine  was  levied  by  agreement  of  the 

parties,  with  an  intent  to  bar  the  rent. 

The  defendant  pleaded  non-comprised ;  which  being 

demurred  to,  and  argued  several  times,  it  was  held  by 

Lord  Ch.  J.  Hobart,  and  Harvey,  that  the  rent  was 

barred  by  the  fine,  because  being  levied  of  the  land, 

it  passed  the  rent  inclusively,  being  directed  by  the 

agreement  of  the  parties. 

And  alio  ad-         36.  As  a  fine  may  be  levied  of  an  advowson  in  gross^ 

▼owwni.         ^^  ^  tenant  in  tail  of  an  advowson  in  gross  may  bar 

his  issue  by  a  fine  levied  according  to  the  statute  4  Hen. 

435.  VII.     It  is  however  said,  in  Plowden,  that  if  a  tenant 

in  tail  of  an  advowson  grants  and  renders  to  another, 

by  fine,  the  nomination  of  a  clerk  to  the  advowson,  this 

will  not  bind  the  issue  ;  because  his  ancestor  was  not 

tenant  in  tail  of  the  right  of  nomination,  but  of  the 

Dod.63.Wat-  advowson.     Modern  \yriters  have,  however,  thought 

*°°*^'  differently  on  this  subject,  on  the  principle  that  the 

right  of  ^presentation,  and  that  of  nomination,  are  in 

effect  the  same  thing ;  being  the  fruit  and  full  profit 

of  the  patronage. 

Idem.  37.  But  if  a  tenant  in  tail  of  an  advowson  grafts, 

by  fine,  the  nomination  of  a  clerk  to  one  and  his  heifs, 

so  that  when  the  church  becomes  void,  the  grantee 

and  his  heirs  may  nominate  a  clerk  to  the  tenant  in 

tail^  ai>d  his  heirs,  and  that  he  or  they  shall  present 


Title  XXXV.    Fine.    Ch.  ix.  §  38—43.  169 

the  clerk  so  nominated  to  the  ordinary.  Such  a  fine 
will  not  bind  the  issue  in  tail,  because  there  the  no- 
mination and  presentation  are  distinguished,  so  that 
the  fine  is  not  levied  of  the  thing  entailed. 

38.  Where  *a  person  is  tenant  in  tail  of  an  equitable  And  alio  tnut 
or  trust  estate,  and  levies  a  fine  of  it,  such  fine  will       **' 
have  as  extensive  an  operation  in  barring  his  issue, 

as  if  he  had  been  seised  of  the  legal  estate,  upon 
principles  which  will  be  fully  stated  in  the  next 
chapter. 

39.  As  a  tenant  in  tail  may  convey  away  his  whole  othweftctiof 
estate  by  fine,  so  he  may  create  any  lesser  estate  out  ^ute  tau.'^ 
of  it ;  which  will  likewise  bind  the  heirs  in  tail  after  his 
decease. 

40.  A  stranger  levied  a  fine  to  the  tenanl  in  tail  in  Smith  ▼. 
remainder  expectant  on  two  estates  for  life,  and  the  pi^d!7io, 
cognizee  rendered  to  the  cognizor  for  fifty-four  years, 

and  died.     It  was  adjudged  that  the  term  was  good  Mackwinsam'f 

.  .  1       •  •      .    'I  cfw,  ante  §  32. 

against  the  issue  m  tail.  s.  p. 

41 .  If  the  tenant  in  tail  accepts  a  fine  from  a  stranger,  2  inat.  sir. 
it  has  no  operation  whatever ;  and  after  his  death  his  1  mSl  u>** 
issue  may  enter,  and  aver  a  continuance  of  the  estate 

tail  in  his  father.  But  if  the  tenant  in  tail  makes  a 
grant  and  render  in  such  fine,  it  will  then,  when  exe- 
cuted, bar  his  issue. 

42.  The  grant  and  render  must  however  be  of  some- 
thing that  is  entailed.    Thus  if  a  stranger  levies  a  fine  piowd.435. 
to  a  tenant  in  tail,  who  grants  and  renders  to  him  a  i^te,^34'. 
rent  in  fee,  the  issue  in  tail  shall  avoid  the  rent ;  for  he 

is  remitted  to  the  land,  and  the  fine  shall  not  bind  him 
for  the  rent,  because  his  ancestor  was  not  tenant  in  tail  . 
of  the  rent,  but  of  the  land :  the  rent  was  another 
thing  than  that  which  was  entailed,  and  therefore  the 
fine^was  not  levied  of  any  thing  entailed  ;  so  that  the 
rent  is  out  of  the  provision  of  the  stat.  32  Hen.  VIII. 

43.  A  tenant  in  tail  being  guilty  of  murder,  levied  stvnmr. 

a  fine  before  conviction,  and  it  was  doul3ted  whether  2'^ni?R.2i9. 
it  should  bar  the  issue  for  the  lord's  benefit.    The 
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Court  inclined  to  think  it  jshould ;  but  no  judgment 
was  given. 

44.  A  fine  sur  concessit  will  bar  an  estate  tail  as  long 
as  it  continues  in  force :  therefore  any  estate  created 
by  a  fini$  of  this  kind  will  be  good  against  the  issue  in 
tail. 

45.  Although  a  fine  levied  by  a  tenant  in  tail  may  be 
defeated  by  a  person  claiming  some  particular  estate 
i^  the  lands  of  which  the  fine  is  levied^  yet  it  ivUl  still 
continue  to  be  a  good  bar  to  the  issue  in  tail. 

46.  A  tenant  in  tail  discontinued  in  fee :  kp  after- 
wards disseised  the  discontinuee,  and  levied  a  fine 
with  proclamations :  the  discontinuee  entered  on  the 
land,  and  avoided  the  estate  which  passed  by  the  fin^ 
as  to  himself.  The  question  was,  whether  the  heir  in 
tail  was  remitted  or  not ;  and  the  judges  were  una- 
nimous that  the  heir  in  tail  was  not  remitted,  but  was 
barred  by  the  stat.  32  Hpn.  VIIL,  although  t)ie  estate 
which  passed  by  the  fine  was  avoided. 

47.  Where  the  King  is  tenant  In  tail,  he  may,  by  a 
fine  levied  on  a  grant  and  render,  bar  his  estate  tail ; 
because,  it  having  been  determined  in  Lord  Berkeley's 
case  that  the  King  was  bound  by  the  statute  De  donis, 
it  was  but  reasonable  that  his  Majesty  should  take 
advantage  of  those  statutes  which  enable  tenants  in 
tail  to  bar  their  estates. 

48.  Although  no  fine  is  a  bar  to  an  entail  but  a  fine 
with  proclamations,  levied  pursuant  to  the  statute 
4  Hen.  VII. ;  yet  as  soon  as  a  fine  is  levied*  and  before 
all  the  proclamations  are  passed,  it  is  a  good  bar  to  an 
estate  tail,  provided  the  proclamations  are  afterwards 
duly  made ;  and  the  issue  in  tail  cannot  save  his  right 
by  entering  before  all  the  proclamations  are  made. 

49.  This  point  was  formerly  much  doubted;  and  in 
the  case  of  Smith  v.  Stapleton,  15  Eliz.,  it  was  con- 
tended by  the  counsel,  that  in  consequence  of  the 
words  in  the  statute  4  Hen.  VII.  ''  and  the  said  pro- 

jcla^mations  so  had  and  made  thQ  mA  fine  to  be  a.  fia«l 
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end,  and  conclude  as  well  privies  ^us  strangers,  &c.'' 
and  also  the  words  in  the  statute  32  Hen.  VIII.  "  after 
the  same  fine  levied,  engrossed,  and  proclamations 
made,  &c.,"  a  fine  was  no  bar  to  the  issue  in  tail,  if 
the  ancestor  died  before  all  the  proclamations  were 
made ;  and  Brook  appears  to  have  been  of  that  opinion*  ^'  ^  ^"•t 
The  contrary,  however,  was  determined  in  the  folr 
lowing  case. 

50.  Sir  G.  Blount  being  tenant  in  tail  of  several  ^nJoWi  case, 
manors,  and  having  issue  a  daughter,  levied  a  fine,  and  "*       ^ 
soon  afterwards  died.     The    daughter  immediately 
brought  a  formedon  for  the  recovery  of  the  estate 

tail ;  pending  which  all  the  proclamations  were  made. 
It  was  unanimously  determined,  that  the  daughter  was 
barred  by  this  fine,  though  her  ancestor  had  died,  an4 
she  had  commenced  her  action,  before  all  the  pro- 
clamations were  made. 

Lord  Coke  has  made  four  observations  on  thid 
case. 

First — That  though  after  a  fine  is  levied,  a  right  of 
an  estate  tail  descends  to  the  issue,  yet  as  soon  as  the 
proclamations  are  made,  the  right,  which  thus  de- 
scended, is  barred  by  the  fine. 

Second — ^Though  a  formedon  be  brought  and  pur- 
sued, yet  if  the  proclamations  are  all  afterwards  duly 
made,  the  fine  will  then  be  a  good  bar. 

Third — ^When  tenant  in  tail  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  issue  in  tail 
is  not  within  any  of  the  savings  of  the  statute  4  Hen. 
VIL ;  for  if  he  were,  then  the  bringing  his  formedon,  infra, cii. 
before  all  the  proclamations  were  made,  would  avoid 
the  fine. 

Fourth — That  the  proclamations  serve  no  other 
purpose  but  that  of  distinguishing  a  fine  levied  pur- 
suant to  the  statute  4  Hen.  VII.  from  a  fine  ^t  com- 
mon law. 

51.  So  where  a  tenant  in  tail  levied  a  fine,  and  died  CiMoffiaea, 
before  all  the  proclamatious  were  made,  leaving  a  son  ^  ^^  ^' 


•     * 
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beyond  sea,  who  did  not  return  till  after  all  the  pro- 
clamations were  made,  and  then  claimed  the  land : 

It  was  resolved  by  all  the  Judges,  that  although  a 
right  of  entail  descended  to  the  son,  on  the  death  of 
his  father,  in  consequence  of  his  dying  before  all  the 
proclamations  were  made,  yet  when  all  the  proclama- 
tions passed,  the  right  which  descended  to  him  was 
for  ever  barred,  and  the  issue  could  not  have  saved  it 
by  any  claim. 
DoM  Botto  62.  The  operation  of  a  fine  is  merely  to  bar  an  estate 
'  tail,  and  all  the  lineal  and  collateral  heirs  of  the  person 
levying  such  fine,  but  not  the  estates  in  remainder, 
or  the  reversion  expectant  on  such  estate  tail.  For  a 
fine  levied  by  a  tenant  in  tail  only  transfers  to  the 
cognizee  a  base  fee,  that  is,  an  estate  descendible  to 
his  heirs  general,  as  long  as  the  tenant  in  tail  has  heirs 
of  his  body,  or  collateral  heirs  inheritable  to  the  en- 
tail ;  but  does  not  bar  the  estates  in  remainder  or  the 
reversion,  provided  the  persons  entitled  to  such  estates 
claim  them  within  due  time.  *  . 
Butiettinthe  53.  Where  the  tenant  in  tail  has  the  immediate  re- 
1  Show.  R.  370.  version  in  fee  in  himself,  he  may  make  a  good  title  by 
*  *^'  *'  fine  only ;  for  in  that  case  the  operation  of  the  fine 
will  be  to  merge  the  base  fee  acquired  by  the  fine,  and 
bring  the  reversion  into  immediate  possession;  it 
being  determined  that  a  fine  takes  away  the  protection 
given  to  estates  tail  by  the  statute  De  dams;  and  that 
they  then,  like  all  other  particular  estates,  become 
subject  to  merger  and  extinguishment,  when  united 
with  the  absolute  fee. 

This  method  of  barring  an  estate  tail  is  however  at- 
tended with  one  considerable  inconvenience,  which 
ch.  12.  will  be  mentioned  in  a  subsequent  chapter. 

Esceptiont  in        54,  There  are  two  clauses  in  the  statute  32  Hen. 

tncw  itatiitet. 

(3^4.         VIII.  ^  3  &  4.  by  which  it  is  declared,  that  it  shall  not 

*  It  has  been  held  that  a  fine  by  a  remainder-man  in  tail  could  only 
operate  by  way  of  estoppel,  and  that  an  entiy  was  not  necessaiy  to  aroid 
it.    Doe  y.  Harris,  5  M.  &  S,  326. 
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extend  to  any  fine  levied  of  any  lordships,  manors,  &c. 
the  owners  whereof,  by  any  express  words  contained 
in  any  special  act  of  Parliament,  made  subsequent  to 
the  Stat.  4  Hen.  VII.  are  restrained  from  alienation ; 
or  to  a  fine  of  any  manors,  lands,  tenements,  or  he- 
reditaments given,  granted,  or  assigned  to  the  persons, 
levying  such  fine,  or  to  any  of  their  ancestors  in  tail, 
by  virtue  of  any  letters  patent  of  the  Crown,  or  by 
virtue  of  any  acts  of  Parliament,  the  reversion  whereof, 
at  the  time  of  such  fine  levied,  being  in  the  Crown; 
but  that  such  fines  should  be  of  like  force  and  effect, 
as  they  were  if  this  act  had  not  been  made. 

55.  In  consequence  of  the  last  of  these  clauses,  the 
operation  of  fines  levied  by  tenants  in  tail,  where  there 
is  a  reversion  in  the  Crown,  depends  on  the  efficacy 
of  the  stat.  4  Hen.  VII.     And  it  is  laid  down  by  Lord 

Coke,  that  in  this  case  a  fine  will  bar  the  estate  taiL  ^  ^n*-^^^.*. 
but  not  the  reversion;  this  doctrine  is 'assented  to  by 
Dyer  and  Hobart,  and  is  now  considered  as  law.    But  Dy«r,32.pLi. 
where  an  estate  tail  is  granted  by  the  Crown,  as  a  re-  c.  li 
ward  for  services,  it  is  protected  by  a  pa.rticular  sta- 
tute, of  which  an  account  will  be  given  in  a  subsequent 
chapter. 

56.  A  fine  has  also  an  effect  on  estates  tail,  in  con-  Effect  or  the 
sequence  of  the  warranty  which  is  always  inserted  in  ^^^^  "  * 
the  concord.     Now,  it  has  been  stated  in  a  former  title, 

that  a  collateral  warranty  is  not  prohibited  by  the  Tit.  32.  c.  34. 
statute  De  donis;  and  in  Mr.  Robinson's  book  on  p.  125.  note. 
Gavelkind,  it  is  said  to  be  a  common  mistake  to  sup- 
pose that  all  collateral  warranties  are  taken  away  by 
the  statute  4  &  5  Ann.  c.  16.,  whereas  that  statute 
only  makes  void  all  warranties  by  tenants  for  life,  and 
all  collateral  warranties  made  by  any  ancestor  not 
having  an  estate  of  inheritance  in  possession.  So  that 
if  A.  be  tenant  in  tail,  remainder  to  B.  his  next  brother 
in  tail,  which  is  a  very  common  case,  arising  almost 
on  every  marriage  settlement ;  and  A.  being  in  pos- 
session levies  a  fine^  with  warranty  from  him  and  his  ut.  i  n6.  * 


\1A 


The  right  of 
Icyyiog  a  fine 
cannot  be  ie« 
■tiained. 
lVent.32U 
Tit.  13. 0.  1. 
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heirs,  and  dies  without  issue ;  this  is  a  collateral  war- 
ranty to  B.;  for  B.'s  title  is  byway  of  remainder,  to 
which  his  elder  brother  is  collateral,  which  shall  bar, 
notwithstanding  the  statute,  though  no  assets  descend, 

67^.  The  right  of  tenant  in  tail  to  levy  a  fine,  pur- 
suant to  these  statutes,  is  an  incident  so  inseparably 
annexed  to  his  estate,  that  any  condition  or  proviso 
restraining  or  prohibiting  it,  is  held  to  be  repugnant 
to  the  nature  of  the  estate,  and  therefore  void.  But  a 
tenant  in  tail  may  be  restrained  from  levying  a  fine  at 
common  law ;  because  that  is  a  tortious  act,  and  only 
operates  as  a  discontinuance,  not  a  bar,  to  the  issue  or 
heirs  in  tail. 

68.  It  has  been  stated  that  fines  may  be  levied  in 
courts  of  ancient  demesne,  and  other  inferior  courts. 
They  have  however  only  the  eflTect  of  fines  at  common 
law,  which  is  to  create  a  discontinuance,  when  levied 
of  an  estate  tail ;  and  do  not  bar  the  issue  in  tail  from 

« 

bringing  a  formedon.  For  no  fine,  unless  it  is  levied 
with  proclamations,  pursuant  to  the  stat.  4  Hen.  VII. 
has  the  effect  of  barring  an  estate  tail,  except  in  the 
Case  of  copyholds ;  of  which  an  account  will  be  given 
hereafter. 


CHAP.  X. 


Effect  of  Fines  in  barring  particular  Persons,  Estates^ 

and  Interests. 
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Section  1. 

The  object  of  the  statute  4  Hen.  VII.  was  not  con- 
fined to  the  enabling  tenants  in  tail  to  bar  the  heirsi  in 
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tail ;  it  was  also  intended  to  secure  those  who  were  in 
possession  of  real  property  against  all  dormant  claims ; 
and  the  words  of  that  statute  have  such  an  extensive 
import,  that  they  comprehend  almost  all  persohs,  and 
nearly  every  kind  of  estate  and  interest  in  lands.  And 
where  a  fine  and  nonclaim  is  pleaded,  in  any  action 
for  the  recovery  of  real  property,  a  court  of  law  will  Driw  t. 
liot  enter  into  any  discussion  of  the  title,  till  that  is  2^^r.i 
accounted  for.  ^^^* 

2.  All  those  who  are  parties  to  a  fine,  are  immedi-  Pixti«. 
ately  barred,  even  though  they  should  labour  under 

any  of  those  disabilities  which  exempt  them  from  the 
operation  of  it;   except  infants;   and  they  are  also  Ante, c. 5. 
barred,  unless  the  fine  is  reversed  during  their  minority. 

3.  Lay  corporations,  who  have  an  absolute  estate  in  Liycofpow- 
their  possessions,  and  a  power  of  alienating  them,  may 

be  barred  by  a  fine  and  nonclaim. 

4.  The  Cooks  of  London,  who  were  incorporated  Cfoft  t. 

HowaU 

by  King  Edw.  IV.  bargained  and  sold  a  part  of  their  pumd.  636. 
lands  in  fee ;  the  bargainee  entered  and  levied  a  fine 
with  proclamations,  and  five  years  passed.  The  bar- 
gain abd  sale  proved  to  be  void,  on  account  of  a  mis- 
nomier  in  the  corporation,  and  it  became  a  question 
whether  the  corporation  \sras  bound  by  the  fine  and 
nonclaim. 

It  was  determined  that  the  corporation  was  barfed 
by  the  fine,  because  the  statute  4  Hen.  VII.  was  made 
for  the  public  good,  and  to  settle  and  quiet  men*s  in- 
heritances ;  that  therefore  the  words  of  it  ought  to  be 
construed  in  the  most  extensive  sense,  for  the  benefit 
of  those  who  were  in  possession  of  lands,  and  for  bar- 
ring the  rights  of  all  persons  who  were  remiss  in  making 
their  claims :  so  that  although  thewords  only  extended 
to  natural  persons,  and  their  heirs ;  and  no  mention 
was  made  of  any  corporation  or  successors,  yet  it  was 
the  intention  of  the  legislature  that  it  should  extend 
to  such  corporations,  as  had  In  themselves  an  absolute 
estate  and  power  of  alienation. 
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ol  13.  Ecclesiastical  corporations  however  are  not  barred 
by  a  fine  and  non-claim,  as  will  be  shown  here- 
after. 
MirriMi  5.  By  the  common  law,  a  married  woman  could 
not,  by  joining  with  her  husband  in  any  deed  or  con- 
veyance whatever,  bar  herself,  or  those  claiming  under 
her,  of  any  estate  whereof  she  was  seised  in  her  own 
right ;  or  of  that  portion  of  her  husband's  real  pro- 
perty, which  the  law  has  provided  for  her  support,  in 
case  she  survives  him.  This  rule  probably  arose  from 
that  principle  of  law,  that  the  legal  existence  of  a 
woman  is  suspended  during  her  marriage,  or  at  least 
is  incorporated  or  consolidated  into  that  of  her  hus- 
band ;  or  else  from  a  fear  that  her  husband  should  use 
any  compulsion,  in  order  to  force  his  vnfe  to  part  with 
her  property  or  rights,  in  his  favour. 

6.  But  although  a  married  woman  was  never  bound 
by  any  deed  or  conveyance  executed  by  her  during 
the  coverture ;  yet  if  an  action  was  brought  against 
a  husband  and  wife  for  the  recovery  of  any  lands, 
whether  the  property  of  the  husband  or  of  the  wife, 
and  judgment  was  given  against  them,  the  wife  was 
barred. 

7.  Thus  it  appears  that  till  the  statute  of  West- 
minster 2,  even  a  judgment  by  default  in  a  possessory 
action,  against  a  husband  and  wife  for  the  wife's  free- 
hold, was  so  far  binding  on  her,  that  after  her  husband's 
death  she  could  only  recover  her  estate  by  bringing  a 
writ  of  right.  Now  a  fine  being  an  accommodation  of 
a  suit,  and  a  concord  being  deemed  to  have  the  same 
force  and  effect  as  a  judgment  in  a  real  action ;  it 
follows  that  a  married  woman  must  have  been  as  effec- 
tually barred  by  a  fine  as  by  a  judgment  in  an  adver- 
sary suit.  Nor  was  it  thought  necessary  to  give  the 
wife  a  power  of  claiming  lands  whereof  she  and  her 
husband  had  levied  a  fine,  because  in  that  case  she 
must  have  assented  to  it ;  whereas  the  husband  might 
have  put  in  a  feint  plea,  or  let  judgment  go  against  him 
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by  default,  without  the  consent  or  even  knowledge  of 
his  wife.  •  . 

8.  Mr.  Har&rave,  to  whose  learned  note  on  Fines  I  ^  intt.i2i.«. 

note  !• 

am  indebted  for  the  preceding  observations,  has  very 
property  suggested,  that  the  common  notion  of  a  fine 
owing  its  effect  in  barring  married  women  to  their 
secret  examination  by  the  judges  or  commissioners, 
is  incorrect.    This  remark  is  fiilly  confirmed  by  a 
passage  in  Glanville,  from  which  it  appears  that  a' 
married  woman  might  appoint  her  husband  as  her 
attorney  to  acknowledge  a  fine  for  her  ;*  in  which 
case  it  is  highly  improbable  that  she  should  have  been^ 
examined.     It  may,  therefore,  be  concluded  that  the 
private  examination  of  a  married  woman  was  not  a 
necessary  circumstance  at  common  law,  and  was  pro*  ^ 
bably  first  prescribed  by  the  statute  2>e  modo  levandi 
fines. 

9.  If  a  fine  derived  its  efficacy  in  barring  married 
women  fipom  the  circumstance  of  their  private  examin- 
ation, then  that  form  might  easily  have  been  added 

to  any  other  conveyance :  whereas,  by  the  common  2  inst.  673*    • 
law,  a  bargain  and  sale  by  -  a  husband  and  wife,  on 
which  the  wife  is  privately  examined,  does  not  bind 
her,  after  the  coverture  is  determined. 

10.  But  whatever  were  the  principles  upon  which  Aftotheirowa 
this  doctrine  was  originally  founded,  it  is  now  fully 

settled  that  a  married  woman,  by  joining  with  her 
husband  in  levying  a  fine,  may  bar  herself  and  her 
heirs  of  all  her  estate  and  interest  in  any  lands  whereof 
he  is  seised  in  her  right.  And  where  a  fine  is  levied 
by  a  husband  and  wife,  of  lands  which  are  the  pror 
perty  of  the  wife,  the  whole  estate  passes  from  the 


*  Potest  autem  pater  ita  loco  suo  filium  pro  ge  ponere,  et  vice  Tend, 
extranens  quoque  extraneum,  uxor  quoque  maritum :  cum  quia  itaque 
marituB,  positua  loco  uxoria  bus,  in  placito  de  maritagio,  vel  de  dote  ip* 
saauxoria, per  judidum,  nve per concln^^^^&c.  CHanville, lib.  2.  c.  3. 
Vide  also  ante,  c.  5.. 

YOT.v.  N 
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2  Rep.  57.6.     ^jf^,  ^^  th»  t^^  QPfSij**  JSJ  ¥1  fey  ^  9f^j  J  pi(>  tb^r 
Dcnig!  44.        if  the  fine  is  afterwards  reversed,  the  whole  estftjl;^  bi^ . 

cpBiQS  agftin  y§ftt#(i  w  tJi>^  wif9. 

Fml'  o^'H       *^'  Vh^fe  Si  ^  iA  l©vdie4  l>»  a  bv&b^qd  w4  ^ife»^ 
'^*  '  Qf  Iftwi*  wlvieh  sffe  ^Iw  ?st»|e  q|  th*  wife,^  tfee^^Wf^ 

l\e\rQ  QfthQ  wif^- 
Anon.  12.  A  husibaia4  awl  vife  jowed  in  «;!F<^ang^  laRds^ 

*"'  '  vhicb  w^rt  th^  f?st»t?:  »f  ttw  wif^^  with  a  $tniqg^i^, 
f^X  Qtj^ejr  l^nds ;  and  the  eychapge  wsM  «x^i^t^« 
Tt|i9  HH^haniiL  m^  wtfQ  alieije4  th^  l^«  ta^eix  in  «¥*- 
ofeftnge^  a#(l  levied  a  ftftci  of  th^m  to  %h^  a^iww-. 

It  MTftf  re#olv«d  that  t^e  iwtfQ  migUt  ^nte?  Qft  hfir 
QW&  laB(jts^  ^ft^c  the  death  of  h^r  hU9b9n4 ;  ^4  tlwt 
h^  joining^  iu  a  fijii^  of  th^  lap4^  takei^  ^^  e$«hwiseiii 
did  not  bar  bar  from  ek^^ti^g  wh^tibieF  9fa|e  ^h^KJid 
claim  her  own  lands,  or  those  taken  in  exchange. 

13.  A  marrM  ^rDwft  iftfiy  bi^4,  k^^^  bj  ^  wv 

viJl  li«  agF9ip%^.  ber  mikQn  ^cb. »  wapianty, 
Wttto.iT.  H.  Tbi«fi  vb^e  aj  hwb»nd  j^A  wife-  l»viB4  »  ^nfi:^ 

?8o!'1  mS!'  sur  cfmm^if. ^  A-fef  i»n/?ty-pi«e yew9, i^be ^i)Jd-w 
2^-  iQjftgf  liYi^  J  wi^  a,  g€^A[«i(%l  v*^?£^B^y  ag»iBfi^attjpjersQii* 

during  the  said  tf^m :  the  bViSb^^P^  ^1^4  i  ^^  ^K  ^^^. 

4!^t^wiBe4  that  an  a^ct^on  of  C9v^^^Bt  l^y  fIgiUWt  the 

^iffe,  upeii  the  wsffrasiliy . 
Reason  T.  15-  A^  a  iftMtifld  worpa»  i?wty,  by  joi^ii^  wi^bcsc. 

1  ve^rii !  buftb^pd  in  a  im>.  W^^  *n  absolute  q^iewatipiv  qC  bfiT 
S^M  vS"  estate,  «jp,  she  tt«ay  ?Jp(?.  make^  ?,  conditiQnftl  we^;,  w4 
<9^«  tbeFefioo-e  if  ^he  a^  h^r  husband  i?aortg^e  beti?  Qstj^ti? 

by  fino,  it  wi^  bin4  h^i;  and  b^r  be^s. 

^K^re.  *^-  ^*  ^*^  forai^ly  1^14  tha^  a  fianried  w^ttWA  444 
piowd.373/  not  bar  herself  of  her  right  to  dower,  by  joining  with 
JO  Rep.  49. 6.  her  husband  in  a  fine  of  lands,  whereof  she  was  dow- 
able ;  because  before  the  death  of  her  busband,  the 
wifeh^d,  po  rxght  of  action.  But  the  few  has  beefr 
lo^gsiiy?;^  ^^tfiKed  ift  tj^is  r?spect^  a^d  it  has  been  ftill^ 
established^  that  if  a  busband  and  wife  iqiv^  i]},  l^yyip^ 
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a  fine  of  die  ItusbBoid's  estate,  tcy  a:  fl^Fanf  er,  tke  wife 
otU  be  thereby  barred  from  daimiBg  ker  dower  ont 
tl  Ae  lands  camprised  m  tbe  finte ;  because  she,  hav« 
ug  oothifig  is  thoae  lands^  in  her  own  right,  her  )oiniDg 
iMk  bet  hufiWnd  in  a  fikie  of  them,  could  be  for  no 
other  purpose  than  that  eS  barrings  her  front  daiming 
dmrer.  BaA  a  ine  levied  by  tie  husband  alone,  does 
fat  bar  his^  wife  of  dower, 

IT.  Whae  a  mavriad  womaivjioijifi  her  husband  ib 
t  fins;-  it  will  not  only  bar  her  iiom  claiming,  do  wet 
mot  of  the  tends,  compnsed  in  tiie  fiaie ;  but  wiU  also 
\m  YwBc  of  any  othet  inteireBt  in  those;  landsi 

18.  A  man  cmi  his^  manriage  entered  iniOi  a  bond  fov  ooodnck  v. 
MIML  to  a  trustee,,  witb  a  wanamt  of  attorney  to  confess  i„  cha.^333r' 
^•dgment  tflierdea;,  to  be  defelizanced  on  paynlent  of  ^^^  ^'  ^^ 


300/.  to  his  wifie^  i%  she  siiouM  suT>id^  hmi;.    The  wi& 
aftsrvrauds  jaixmA  hss  husband  in  a  fideof  allihia  lands. 

£t  waa  agreed  tl»t  the  fine  not  only  barred  the^  wife 
itsm.  olffitaiag*  dower  out  of  the  lands,  but  also  de<^ 
stiayed  her  interest  in  the  judgment. 

191  Where  a  wife  joins  with  her  husband  in  levying^ 
a  fine  of  lands,  whereof  her  husband  is  seised  in  feo 
sianflei^withdut'  aoy  deelarationjof 'uses,  the  useresulla  rit.  ii.  e.4. 
to  the  husband  and  a  new  right  to  (Ibwer  accniea  to» 
tiMiwife. 

aot  Vma  it  is  laid  downi  in  Lampelfs  case,  that  lA  lo  Rep.  49.  *. 
a  husliand  and  wife:  grant  a  rent  by  fine,  or  make*  a 
kam  fiur  yearn,  rendering  rent  to  the  husband^  and'  his 
hers,  and  afterwandb  the  wife  recorers^  dower;  dhe' 
shaU  hold  it,  cfaai^d  with:  the  rent  and  t)he  ternu  hi 
tbese  caacs  the  wife,  thonglt  she  joined  her  hnsttandi 
iiia'fitae,.wa9  heMdowable,  subject  only  to  the  charges^ 
(Urated  b^  the  iine ;  she  nrnst  therefore  have  been: 
entitled  ta  dower  out  of  the  estate  that  resulted  ;..fer 
the  nses  of  th^  fine  being  declared  to  be,  to  Qireate«  a 
candor  a  tesoa  of  yean^  ;tbe  residue  of  the  use  resulted^ 
to  tba^  Ira^anR^  aiid  hrs'widov/  became  dowable  of  that> 

residue.     ••  '"' '    •-'■'^    •' "'  • 

N  2 
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Haveiiiigtoi/a        2L  III  E  subscqueiit  case  it  was  held  that  where 

case,  Ovv.  C.  /»  i  j 

husband  and  wife  joined  in  a  fine  to  a  purchaser,  and 

the  husband  alone  declared  the  uses  of  it,  the  wife  was 

*  concluded  of  her  right  to  dower,  because  no  contra- 

lit.  32.  c.  12.   diction  of  the  wife  appeared,  that  she  did  not  agree  to 

the  uises  declared  by  the  husband.* 

22.  It  follows  from  this  case  that  a  fine  levied  by 
husband  and  wife  without  any  declaration  of  uses,  by 
either  of  theni,  would  not  bar  the  wife  from  claiming 
her  dower ;  for  although  a  fine  levied  by  a  married 
woman  will  bar  her  from  claiming  dower,  against  any 
person  deriving  under  a  suflScient  declaration  of  the 
uses  of  such  fine,  yet  a  fine  will  not  have  that  effect  in 
favour  of  the  heir,  claiming  by  descent  from  the  hus- 
band, for  he  must  admit  that  his  ancestor  died  seised^ 
which  will  give  the  widow  a  title  to  dower. 
1  Inn.  36.  h.         23.  A  married  woman  may  also  bar  herself  of  her 
49.  ''i  BiUit.    jointure,  by  joining  with  her  husband  in  levying  a£ne 
2H5.       ^    of  it ;  provided  it  be  made  pursuant  to  the  statute  27 

Hen.  VIII.  and  be  a  good  bar  of  dower;  because  the 
wife,  by  accepting  such  a  jointure,  before  marriage, 
barred  herself  of  her  right  to  dower,  so  that  she  can 
claim  nothing  after  her  husband's  death  but  her  join- 
ture, which  she  herself  concurred  in  destroying  by  the 
Tit.  7.  c.  1.      fine.     But  if  a  jointure  be  settled  on  a  woman  after 

marriage,  in  which  case  it  is  no  bar  of  dower,  and  she 
joins  her  iiusband  in  levying  a  fine  of  it,  this  will  not 
prevent  her  from  claiming  dower  out  of  any  other  lands 
whereof  her  husband  was  seised  during  the  coverture ; 
because  the  jointure  being  no  bar  of  dower,  the  wife 
had  her  election  on  her  husband's  death,  either  to  ac- 
cept of  the  jointure,  or  to  claim  her  dower ;  and  there- 
fore Lord  Coke  says,  that  a  fine  levied  of  her  jointure. 


*  Mr.  Sandere  obeeires,  that  in  this  case  the  fine  operated,  ao  far  as 
oonceraed  the  -wife,  as  an  exting^uiahment  of  her  right  to  dower,  and  theie 
could  :be  He  ^resulting  Use  upon  a  Conreyance  operating  as  the  release  of  a 
right,  and  not  as  the  transfer  of  an  Estate.    Uses,  3d  ed.  v.  L  1 80. 
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l)efore  her  time  of  election,  is  no  bar  to  her  right  of 
electing  dower,  when  her  time  of  election  does  come. 
But  where  it  appears  not  to  have  been  the  inten- 
tion of  a  husband  and'  wife,  in  levying  a  fine,  to  bar 
the  wife's  jointure,  it  will  not  afi*ect  it  in  a  court  of 
equity. 

24.  Thus  where  A.  upon  his  marriage,  in  considera-  SoUy  v.  whit- 
tion  of  500/.  portion,  settled  an  annuity  of  60/.  a  year  227. 

on  his  wife,  to  be  issuing  out  of  particular  lands.  After- 
wards A.  and  his  wife  joined  in  levying  a  fine  of  those 
lands  to  a  mortgagee,  who  had  notice  of  the  annuity, 
which  was  excepted  in  the  mortgage. 

It  was  contended  that  the  wife  had  by  this  means 
extinguished  her  annuity ;  but  it  appearing  that  it  was 
not  the  intention  of  the  parties  to  destroy  this  annuity, 
the  court  decreed  that  it  should  not  be  affected  by 
the  fine. 

25.  So  where  a  jointure  was  settled  on  a  woman,  Anon.skin. 
issuing  out  of  some  houses  in  London,  which  were 

burnt  down ;  the  woman  joined  her  husband  in  levy- 
ing a  fine  of  the  houses,  to  create  a  long  term  of  years, 
for  raising  money  to  rebuild  them.  And  it  was  agreed 
that  the  woman  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses. 
Adjudged  that  the  fine  did  not  affect  the  jointure. 

26.  Every  kind  of  fine,  with  or  without  proclama- 
tions, and  whether  levied  in  the  Court  of  Common 
Pleas,  or  in  an  inferior  court,  will  bar  a  married  wo- 
man ;  for  fines  derive  this  effect  from  the  principles  of 
the  common  law,  and  not  from  any  statute. 

27.  It  is  a  common  practice  for  a  husband  to  cove-  Eiiectofa 
nant  that  his  wife  shall  join  him  in  levying  a  fine;  and  ^^llSJSJa^^d. 
Sir  Joseph  Jekyll  has  said,  that  in  such  cases  the  Court  ^f^^^^^ 
of  Chancery  has  decreed  the  husband  to  do  it,  for  that  Haii  t.  Hard; 
he  has  undertaken  it,  and  must  lie  by  it,  if  he  does  not   s/.  a. 
perform  it.     Because  (says  Mr.  Cox)  in  all  these  cases 

it  is  to  be  presumed  that  the  husband,  where  he  cove- 
nants that  his  wife  shall  levy  a  fine^  has  first  gained 
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iier  consent  (for  thai  purpose ;  and  4jhat  ike  tn'tefest  im 
such  coyenaat  has  been  tajceia  to  be  ttt  oheriibiiiioe 
descending  to  die  hdr  of  the  covenentee*  But  ftfter 
all,  if  ix  can  be  made  appear  to  have  been  inspQs^ible 
for  the  husband  to  pjx>cure  the  conowrreiice  ef  hi& 
wife  (as  suppose  there  are  differences  between  them), 
surely  the  Court  would  not  d/ecree  an  impossibility ; 
especially  where  the  husband  offers  to  return  all  the 
Vide  Emery     moncy.  With  interest  and  costs,  and  to  answer  all  jthe 

PcTiiees.      ,     28.  The  estate  of  a  devisee  may  be  barred  by  a  fine 

and  non-claim,  M*  die  devisee  has  not  entered  on  the 

lands  devised. 

Huim  V.  Hey       29.  Thus  whcre  John  Metcalf  devi^  laads  to  3^^ 

200.'  ^^'  "'  Gallant,  an  infant  of  the  age  oi  three  yewsp  in  fee : 

the  son  and  heir  of  John  Metcalf  entered  on  the  lands, 

and  levied  a  fine  of  them,    John  Gallant  the  infiuit 

V    died  before  he  attained  his  full  age,  leaving  a.  ei^ter 

who  was  then  married. 

The  Court  was  of  opinion  that  the  sister  must  make 
.  her  claim  within  five  years  after  the  death  of  her  hMs- 
band,  otherwise  the  fine  would  bar  her* 
5  Rep.  124.  a.      30.  Exccutors  to  whom  lands  are  devised  for  pay- 
ment of  debts,  may  also  be  barred  by  a  fine  levied  of 
the  lands  thus  devised,  if  they  do  not  make  their  claim 
in  due  time. 
Trust  estttes.        31.  A  fiuc  is  a  good  bar  to  a  trust  eatate,,  a^  well 
Aibit^/i  chi.  as  to  a  legal  one;  because  the  cestui  que  trust  has  an 
Sry^Bt^  equitable  interest,  and  is  therefore  bound  to  pursue 
"rrecm  3n    ^^  propcr  remedies  for  securing  it :  and  if  this  wepe 
8  Swim.  AfR.  not  the  casc,  the  operation  of  a  fine  w<^uld  be  .miich 
less  extensive  than  it  is,  as  th^re  are  so  tt\any  tru^t 
estates  now  always  existing.    Thus  if  A.  is  seised  of 
lands  in  trust  fi>r  B.  and  a  straager  eiitars  oa  those 
lands,  and  levies  a  fine  of  them  with  piioQlamati^ns : 
if  five  yeaoB  pass  without  any  claim  being. nlade,  this 
fine  win  be  a  good  bar,,  both  to  4*  who  had  the  l0gal 
jestatQ,  and  to  B^  who  was  th0  dffiiiu  qug  Ptn^. 
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82.  Bui  \rith  respect  to  equitable  titles  there  is  a 
distinotioti ;  for  wher^  the  equity  charges  the  lands 
only,  a  fio*  and  tionclaim  is  a  good  bar ;  but  wherfe 
it  charges  th^  pers6ft  only,  iii  respect  of  the  J  tod,  it  is 
theuikobar. 

Thus,  if  a  triratefe  levies  a  fine  of  the  lands  whereof  oiib.  On.  gi? 
he  in  deised  in  trust,  to  a  person  vrho  has  notice  of  the 
Inasl ;  or  if  a  man  purchases  from  a  trustee,  with 
notice,  and  levies  a  fine ;  the  cestui  que  trust  will  not 
be  barred  :  because  the  fine  being  levied  to  a  person, 
or  by  a  person  who  has  notice  of  the  trust,  the  land 
will  continue  isubject  to  the  trust ;  and  therefore  the 
Court  of  Chancery  will  not  permit  the  fine  to  be  a 
bar :  so  that  whenever  a  person  is  charged  as  claiming 
und^r  d  trustee,  he  must  either  s6t  up  an  opposite  vide  infw, 
title,  nod  deny  his  claiming  under  the  trustee ;  or  els*  ''' "' 
if  he  does  claim  Under  the  trustee,  he  must  set  forth 
that  he  paid  a  valuable  consideration  for  the  lands, 
and  deny  that  he  had  any  notice  of  the  trust. 

38.  If  however  the  title  is  merely  a  legal  one,  and  3  Atk.  eau 
a  man  has  purchased  an  estate  which  he  sees  himself 
has  a  defect  on  the  fkce  of  the  deeds,  yet  the  fine  will 
be  a  bar,  and  will  not  affect  the  purchaser  with  notice, 
so  ad  to  itxtke  him  a  trustee  for  the  person  who  had 
the  right :  because,  as  Lord  Hardwicke  observes,  thift 
would  be  carrying  it  much  too  far,  for  the  defect 
upon  the  fkce  of  the  deeds  is  often  the  occasion  of  th* 
fine's  being  levied. 

d4.  It  should  however  be  observed,  that  where  a  videinfia, 
fine  i^  levied  by  a  trustee,  or  a  person  who  haa  notice  *'  '*' 
of  the  trust,  it  is  not  void  at  law,  but  the  person  t6 
whofti  the  fine  was  levied,  without  consideration,  or  with 
notice,  becomes  himself  a  trustee  for  the  real  owner. 

35.  Having  examined  in  what  cased  a  cestui  qtd 
trust  may  be  barred  of  his  trust  estate,  by  the  fine  d( 
a  strattger ;  it  will  also  be  necessary  to  inquire  fiow 
ftr  a  fitte  levkd  by  a  cestui  que  trust  himself  iit  ft  1^  tb 
Iws  trust  estate.    ^ ^    .  .  ^ 
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36.  Before  the  statute  of  uses,  if  a  cestui  que  use  had 
levied  a  fine,  it  might  have  been  avoided  at  any  time 
.by  the  p\eB.guod  partes Jinis  nihil  habuerunt;  because 
the  cestui  que  use  had  no  estate  in  the  land,  but  was 
barely  tenant  at  will  to  his  trustees.  But  modem 
Chancellors  have  very  much  altered  the  law  in  this 
respect,  as  it  has  been  long  since  settled,  that  a  cestui 
que  trust  in  tail  may,  by  a  fine  duly  levied^  bar  his 
issue,  as  fully  as  if  he  had  the  legal  estate ;  for  other* 
wise  trustees,  by  refusing,  or  by  not  being  capable  of 
executing  their  trust,  might  prevent  the  tenant  in  tail 
from  executing  the  power  given  him  by  the  law  over 
his  estate,  which  would  be  extremely  inconvenient, 
and  tend  to  the  introduction  of  perpetuities. 

37.  Where  a  married  woman  is  entitled  to  a  trust 
estate,  for  her  sole  and  separate  use,  she  may  bar  it, 
by  joining  with  her  husband  in  a  fine. 

38.  A  woman  before  marriage  conveyed,  with  her 
husband's  privity,  her  estate  to  trustees,  in  trust  to 
pay  the  rents  and  profits  to  her  sole  and  separate 
use  for  her  life ;  and  after  her  decease,  in  trust  for 
such  uses  as  she,  whether  sole  or  covert,  should  by 
her  last  will  limit  and  appoint;  and  for  want  of 
such  appointment,  then  to  her  owa  right  heirs  for 
ever. 

The  husband  mortgaged  part  of  the  lands  for  a  term 
of  500  years,  and  then  a  fine  was  levied  by  the  hus- 
band and  wife,  who  both  declared  the  uses  of  the  fine, 
as  to  the  mortgaged  premises,  to  be  to  the  plaintiff, 
the  mortgagee,  for  securing  the  payment  of  his  prin* 
.€ipal  and  interest. 

:  The  wife,  by  order  of  the  Court,  answered  sepa- 
rately, and  insisted  in  her  answer  that  she  had  been 
forced  to  join  her  husband  by  duress,  insinuating  the 
mortgage  to  be  fictitious,  and  in  trust  for  the  husband, 
in  order  to  defraud  her.  She  further  insisted  that 
rthere  was  no  power  reserved  to  her  to  dispose  of  her 
real  estate,  but  by  her  last  will:  that  she  had  nx> 
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estate  in  the  premises,  and  that  the  fine  and  mortgage 
were  both  void. 

It  was  argued  for  the  married  woman,  that  the  legal 
estate  being  in  the  trustees,  the  parties  to  the  fine  had 
not  such  an  estate  in  them  whereof  a  fine  could  be 
levied,  to  bar  the  wife's  right.  And  that  this  being  a 
mere  naked  power,  without  any  interest,  could  not 
be  barred  by  the  fine,  but  remained  still  in  the  wife, 
by  force  of  the  first  conveyance.  , 

Lord  Talbot  said,  the  chief  objection  was,  that  the 
legal  estate  being  in  the  trustees,  the  husband  and 
wife  had  not  such  an  estate  in  the  land  whereof  a  fine 
could  be  levied,  to  bar  the  wife's  right.  But  as  to 
that,  it  was  very  well  known  that  the  operation  of 
fines  and  recoveries  was  the  same  upon  trusts  as 
upon  legal  estates :  and  if  so,  it  must  inevitably  fol- 
low, that- an  estate  for  life,  limited  to  the  wife,  and 
the  remainder  limited  to  her  own  right  heirs,  in  de- 
fault of  any  appointment  made  by  her  last  will,  were 
both  disposed  of  by  the  fine ;  and  if  no  such  remainder 
had  been  limited  by  it,  as  the  estate  was  the  wife's 
own,  and  moved  originally  frpm  her,  whatever  was 
not  conveyed,  would  have  remained  in  her,  and  con* 
sequently  been  barred. 

Decreed  the  trustees  to  convey  to  the  mortgagee. 

39.  Terms  for  years  may  be  barred  by  a  fine,  if  the  TenMibr 
lessees  were,  or  ever  might  have  been,  in  possession  ^*^ 
jof  the  lands. 

40.  Thus,  where  a  lease  for  years  was  made  of  cer**  swSfnu  cm, 
tain  lands,  to  begin  after  the  determination  of  a  lease  cJ^a/eo* 
then  subsisting;  the  first  term  expired,  the  second 

lessee  neglected  to  enter,  and  the  person  in  reversipn 
entered,  made  a  feoffment,  and  levied  a  fine  with  pro- 
clamations of  the  land.  Five  years  passed  vrithout 
any  claim  being  made  by  the  second  lessee ;  and  the 
question  was,  whether  he  was  barred  by  the  fine. ' 

It  was  resolved,  that  althoujgh.aJessee  for  years  Ante, c 5.: 
iiad  not  himself  such  an  estate  as  .would  enable  hin^ 
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td  levy  fii  fine,  yet  it  did  n^t  there^re  follow  that  his 
interest  should  not  be  barred  by  a  fine.  ThM  it  term 
for  years  was  within  the  statute  4  Hen.  VIL>  ly^ng 
comprehended  under  the  ^orord  iraerest;  and  as  the 
^ject  of  that  act  was  to  prevent  strifes  and  debatesi 
it  would  not  have  that  effect  if  its  operation  did  not 
extend  to  long  terms  for  yeafs>  which  were  then  so 
cotntnon. 

41.  This  principle  was  carried  so  far,  that  wher6  a 
person,  who  had  a  long  term  for  years,  assigned  it 
over  to  a  trustee,  in  trust  for  himself,  then  purchased 
the  freehold  and  inheritance  of  the  tends,  and  levied  a 
fine,  it  was  resolved  that  the  term  was  bafred,  the 
assignee  of  it  having  suffered  five  years  to  pass  with» 
out  making  any  claim. 

Mr.  Justice  Ventris  has  taken  notice  of  this  case, 
and  observed  that  the  cognizee  of  the  fine,  who  was 
also  the  purchaser  of  the  freehold,  did  not  know  of 
the  term,  or  that  it  was  held  in  trust  for  him;  to 
that  if  the  fine  had  not  barred  it,  he  would  have  been 
cheated.  But  that  where  a  term  is  assigned  in  trust 
for  the  person  who  is  seised  of  the  inheritance,  and 
who  is  in  possession,  a  fine  levied  by  him  will  not 
destroy  the  term ;  because  the  owner  of  the  inherit 
tance  is,  in  cases  of  [this  kind,  tenant  at  will  to  his 
trustee.  And  this  doctrine  has  ever  since  been  ad* 
faered  to ;  so  that  it  is  now  a  settled  principle,  that 
terms  for  years,  which  are  kept  on  foot  by  pur^ 
chasers  for  the  purpose  of  protecting  the  inheritance, 
are  [not  barred  by  fine ;  otherwise  fines  would  fre^ 
quently  weaken  the  interest  of  purchasers,  instead  of 
adding  to  their  security. 

4^.  It  is  also  folly  established,  that  a  term  of  years 
which  is  vested  in  trustees,  on  any  other  particultt 
trust,  except  that  of  protecting  the  inheritance,  may 
be  baited  by  a  fine  and  non-claim. 

ASL  Thus,  wh^e  A.  had  a  term  for  years  vested  in 
him,  for  securing  children's  portion ;  B.,  being  hi  pos^ 
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session,  lefied  a  fine,  a&d  five  yeafs  passed  witheut  33  Comb. «;, 
ttiy  elaim  being  made.    It  ^as  resolved  by  the  Conf t 
of  K.  B.  that,  admittii^  the  term  was  in  trust,  it  was 
birred  by  tiie  fine.         ^ 

44.  If  a  person  makes  a  lease  for  years,  and  titill 
contiattes  in  possession,  he  is  considered  as  tenant  at. 
win  to  the  lessee  for  years ;  and  if  the  lessor,  being 
thus  ia  possession,  levies  a  fine,  it  will  be  no  bar  to  the 
term  for  years :  because  the  possession  of  the  tenant 
at  will  being  the  possession  of  the  person  in  remain- 

dtf,  bis  interest  is  not  devested;  and  it  will  be  shown  ch.  13. 
in  a  subsequent  chapter,  that  no  estate  is  barred  by  a 
fine,  unless  it  be  devested  out  of  the  red  owner. 

45.  We  have  seen  that  a  copyholder  cannot  im-  copytwidi. 
plead,  or  be  impleaded,  for  his  copyhold  in  the  King's 
Courts ;  and  therefore  cannot  levy  a  fine  of  it  in  thie 
Court  of  Common  Pleas.    But  notwithstanding,  a 
eopyhoid  estate  is  considered  as  an  interest  within 

the  statute  4  Hen.  VII.i  and  therefore  may  be  barred 
by  a  fine,  levied  by  the  person  who  has  the  freehold 
of  the  land. 

46.  Thus,  Lord  Coke  says,  if  a  copyholder  be  dis-  c^e.  cop- 
seised,  and  the  disseisor  levies  a  fine  with  proclama- 
tions, and  five  years  pass  without  any  claim  made, 

this  is  a  bar  both  to  the  lord  and  to  the  copyholder. 

47.  It  was  resolved  by  the  Court  of  Common  y^^yy 
Pleas  in  10  Jac.  that  lands  held  by  copy  of  court-  9  lUf.  im. 
roll  were  within  the  words  and  intent  of  the  statute 

4  Hen.  VII.  For  as  leases  fcr  years  were  considered 
within  the  act,  on  account  of  the  word  interest;  and 
because  great  mischief,  vexation,  and  trouble  would 
ensue^  if  leases  for  years  were  not  within  the  act ;  so, 
greater  mischief^  vexation,  and  trouble  would  ensue, 
if  the  act  did  not  extend  to  customary  lands,  held  by 
<^py;  fo^  ^  p^t  portion  of  them  was  granted  in'  fee  i 

ample. 

48.  There  is  a  ouetom  in  most  manors,  that  copy- 
holds may  :be  #otailed ;  but  even  if  a  fine  was  allowed 
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Vide  Tit.  37,    to  be  levied  of  a  copyhold  ia  the  court  of  the  manor 
of  which  it  is  held,  it  will  not  bar  such  an  entail, 
because  it  is  not  levied  pursuant  to  the  statute  4 
Hen.  VII.,  unless  it  is  allowed  by  the  custom  to  have 
that  effect. 
ErtttM  held         49,  Estates  held  by  statute  merchant,  statute  staple, 
chant,  &c.       and  elegit,  are  comprehended  withm  ,the  4  Hen.  Vll., 
and  may  therefore  be  barred  by  a  fine  and  nonclaim ; 
provided  the  lands  be  actually  extended. 
ogn«iv.  50.  Thus,  upon  a  trial  at  bar,  the  court  delivered 

1  Mod. 217.  it  as  law  to  the  jury,  that  where  lands  were  actually 
.extended,  on  a  writ  of  elegit,  the  tenant  by  elegit 
might  be  barred  by  a  fine  and  nonclaim ;  and  that 
where  an  inquisition  upon  an  elegit  is  found,  the  party 
has  the  possession  before  entry,  and  may  bring  an 
ejectment,  or  action  of  trespass. 

51.  So  in  the  case  of  Deighton  v.  Grenville,  which 
will  be  stated  in  the  next  chapter,  all  the  judges 
agreed,  that,  although  the  cognizees  of  statutes  mer- 
chant did  not  enter,  yet  that  they  had  possession  in 
law,  in  consequence  of  their  extents  and  Uberates, 
which  gave  them  a  right  of  entry ;  and,  therefore, 
they  might  be  barred  by  a  fine, 
fowen  ap«ii-  62,  Powcrs  appendant,  or  in  gross,  may  be  barred 
groM.  by  a  fine  levied  of  the  lands  to  which  such  powers 

l^9^/a^  relate,  by  the  person  to  whom  the  powers' are  re- 
f!vw^^^  served ;  because,  by  the  fine,  the  person  acknow- 
^-  ledges  all  his  right  and  interest  in  the  lands  to  be 

vested  in  another,  and  therefore  it  would  be  repug- 
nant to  that  acknowledgment  that  he  should  ever 
afterwards  claim  any  power  over  those  lands.  Be- 
sides, a  power  appendant,  or  in  gross,  being  part  of 
the  old  dominion,  is  considered  as  ^  interest  which 
,may  be  released. 

TvLm[^m!*        ^^'  ^*  I^ira^s  being  seised  in  fee,  covenanted  to 

stand  seised  to  the  use  of  himself  for  life,  remainder 

.  over ;  ^  reserving  to  jiimself  a  power  of  revocation,  by 

;deed,  indented  apd  enrolled.  .  C.  Digges  revdced  the 
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uses ;   but  before  the  deed .  of  revocation  was  en* 
rolled,  he  levied  a  fine  of  the  lands. 

It  was  resolved,  that  the  fine  being  levied  before  the 
enrolment  of  the  deed  of  revocation,  until  which  time 
the  revocation  was  imperfect,  had  destroyed  the  power. 

54.  In  the  case  of  Penne  v.  Peacock,  Lord  Talbot  Ante,  %  38. 
said,  that  the  power  being  coupled  with  an  interest^ 
and  annexed  to  the  wife's  inheritance,  it  was  destroyed 
by  the  fine :  since,  that  a  lease  and  release,  or  any  vide  Buiiod^ 
other  conveyance,  would  carry  with  them  all  powers  Tit.  3a.c*i8. 
that  were  joined  to  the  estate* 

56.  A  power  of  revocation  may  also  be  destroyed  i^?^;*' 
in  part,  by  a  fine  being  levied  of  part  of  the  land ; 
and  yet  the  power  will  continue  good  as  to  the 
residue. 

56.  Where  a  person,  who  has  a  power  appendant 
or  in  gross,  levies  a  fine  of  the  lands  to  which  the 
power  relates,  and  afterwards  by  deed  declares  that 
such  fine  shall  enure  as  an  execution  of  his  power, 
the  fine  and  declaration  oi  uses  will,  in  that  case,  be 
considered  as  one  assurance,  and  will  not  destroy  the 
power. 

57.  Thus,  in  the  case  of  Herring  v.  Brown,  it  was  Tk.32.  c  le. 
objected,  that  Sir  J.  Williams,  by  levying,  the  fine, 
without  any  precedent  declaration  of  uses  to  which 

it  should  enure,  had  destroyed  his  power  of  revoca- 
tion :  for  the  deed,  being  subsequent  to  the  fine,  was 
ineffectual,  because  there  was  an  intermediate  time, 
between  the  levying  of  the  fine  and  the  execution  of 
the  deed,  in  which  the  forfeiture  attached,  and  the 
power  was  destroyed ;  so  that  no  subsequent  act  could 
purge  the  forfeiture  which  once  attached,  nor  revive 
the  power  which  was  destroyed.  For  these  reasons, 
and  upon  the  authority  of  Digges's  case,  it  was  ad^ 
judged  by  the  Court  x)f  K.  B.  that  Sir  J.  Williams 
had,  by  levying  the  fine,  destroyed  his  power  of  revon 
cation;  and  therefore  that  the  subsequent  declaration 
of  uses  was  void. 
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caith.  22.  Qik%  wriit  itf  ecrar,  sd  the  Bxcdiaqitw  CfcateUer^  tieg 

1  Frecm.486.   judgQ^^nt  was  reversoA^  by  tbe  efnk)D  of  six  j.aDd^fC8 

i^Mt  tw^:  in  hekog  dGtenniiied  tbat  the.  tee  and 
<i«i$lii«fitiot»  of  wee  were  tao.  be  comkfared  as.  one  «nd 
1M  Mwe  QomveyanBiee,  aaod  operalsd  asr.  as  e3ceci£tiaa^ 
mA  QQt  M^  aa  es^tin^mshinent  af  tiie  pewer.  It  i»as 
4gyMdL  timt  a  ine  aione^  without  a  deed  t«  dtecbM 
ti^e*  lAMt  of  it»  WQ«kl  have  eztrng^imbed  the  ponnmr; 
hiH;  tln^  '\%  wm  ^tWewiM,  whese  ili^se  was  a  ofeed^  dte«- 
Qli^fWg  wli^  th»  mtentionof  the  pai:ti6a  wasr  whetttbe 
fine  was  levied ;  and  altlMMgh  the  date  c£  the  dxmi 
MKM  st^Mq^Qn*  fo  thfttof  the:  finc^  fornoetor  reason, 
p4r)M|>^  but  bocsiuse  tte  tee  w<a&  levied  ii^  the  Tvea^ 
tim,  and  wae  dueled  ae  of  thet  preeedisif  term^  stilt  it 
was  possible  that  the  deed  was  executed  at  thsi  tune 
tib^  tee^  wes  nduMMPledged :  so  ttet  it  woaidbeuurea- 
SMtable  to  leeke  a  fosfeiteier  or  extiaqreisbnsfot  of  w 
n|^  iMicdy  hy  lebtticiii^  wiach  ww  tefcaJetsMeoffarr: 
Douf.  45.  s.  p.  M.  Thia  doctriea  km  b«an  GoefimBaBd  b^-  the  Goort: 
q£  Kiagr's  Bianefa^  ie  the  case  q£  Bee,  v.  WUtseliesair 
wftich  tvdi  be.  stated  ia  a  ijohseqiBnit  chapter;  Sb  that 
now,  whenever  a  fine  is  levied,  and  a  declaratim  &i 
tfasr  uses  o£  lit  is  BftQrnuA  exeented^  the  6am  and  de- 
ohmtmoi  q£  at m  will  be  cemidered  as  (aam  assunatOi^ 
But Dotpowen  58*  Pciw«9»  ccdlateesii  tlo  the;  land,. whidB  ai«>  notr 
u^'237. «.  j<B0od:  with  asir  iolieKeit^  raomt  be  terredi  or  destrnjiedi 
Tic.  32.  c.  18.  }^y  gggg  lemsd:  hjr  tiie  porsoou.  to<  wheaD  suah  powero 
aseieserfed;  beoaueK  they  aoo  CDnadesed  a3  bflK&aod; 
aakad.  anthoritiias,.  whkb  eaanot  be  releaaad;  er  de^ 
wetedL 
1  Rep.  174.  a.  6&*  Thua  it  VL  smU  bg^  Lord  Ciief  Juetiee.  Popfaaot 
i»r  Ssg^ei's.case;.  tilat  i£  ai  feoffixient  waa  anide  to-^m. 
iea^.  te  divera  uses^  wiHh  a  pcaviso  that  it  sisotdd  he^ 
l«DBfal:  for  B^  to  reipofce  tbose  usssi;  B*.  couldit  eot  in^ 
Idiat  case  releaee  hia.  power;  aadi  a  fiae  li&r'mi  b^rhim . 
¥««dd^not:eadiiiDj|f«ish^it;:  terit^mustmefitiP|r  calleae9sA,> 
and:  the!  laodt  did,  not  mosiDafireiD  kdmy  nor  sbeuiflttlie' 
party  be  in  by  him,  nor  under  him* 
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61;  U  follows  frwx  tbie-aiime  prineiple^  tfcat  aipoww? 
coUateral  tQ  the  laudj^,  cajuxot  be  barred  by  the  fine  q& 
a3tra^er. 

62.  Thus,  wheve  a.  persou,  by  a  proviso  ia  Im  rmv-  ^»»m  v. 
jingjt  settlemeAt,  gave  hi^  intexided  wife  a  powec  to  i  I^vi. 
diapos/e  of  100/.  to  aueb  persous^  as,  shef  sho^d  appomt>/ 
to  be  paid  within  one  year  after  bii9^  decease. ;  and,  ior 
(Msult  of  paywQ&t,  Qw  JohA  Karetoa  was  empowered 
to  jftake  a  lea^  of  certain  laods^  ta  ram  that  suan.. 
Th^  wife,  w  a  year  after  the  death  of  her  bi^baad^ 
oaade  an  api^oii^tm^^  of  th^  1901^  but  it  was  Mkt  paidi. 
Tb»hmr  Qf  the  hvsbmd!  l^ied.  a  fioe  of  the  li^id^  andt 
five  years  ps^ed.  j  afterwwds,  tb^.  appoU^ee^  of  thQ 
100/.  brought  their  bill  to  be  paid  thats^iO). 

U>rd  Sardwiche  observcKlji  thali  thouf hj.  by  the  se- 
veral statutes  relating  to.  fines,  aU  rig^t,.  qtom^  aod  in^ 
terest  which  strangers  had,  were  barred  by  a  fiae ;;  }fei 
that  aucb  a  sti»jiger  w^  John;  More^c^,  wha  bad^  no  in- 
tere^t^  but  only  a  bs^e^  naked  pqwer^  and  who^  Qould{ 
Qot  bare  ia«de.  an  entry«  wa^  not  atfeeted  by  it. 

^.  L9Ads  wer^  settled  to  tha  use  of  the  Jwsha«d>  ^«5^*;^^^ 
^9  life,  remsunder  to  the*  nae  of  the  wife  i&ie  life^  e€^ 


i^aioder  to  th^ij?  sens  sueeesni^aly  in  tail  nieJe;  and: 
for  default  of  such  issue  to.  thi^  ^^e  i^  the  wjfe*  ia^  fi^ew 
if  sb^  should  surviive  i^cr  h^sbaqd^.  buit  if  she  sha^tld 
Q€it,  ^umvQt  UQ)  the.  use^  e€  the  dayghllers  swttees^jvelij^  in: 
tajkinale^;  anA  i»  defanlt  of  siteh  iss^^»  t^  suchusesia^ 
tbewifesheuld  appoint.;  s»)d  in  default  o^  ef^cfinV^ 
i»ent,  t«o  her  iR  fe#.  The  ^^Irttemf  nt  $^ntMAed  a  power 
for  the  trustees,  with  the  consent  of  the.hwbaind  ai)d> 
w^^  te  s^U  or  esccbange^j  s^  sk  coyenimt  lor  fiirtfie?  as- 
surance. In.  f  ursiiian.c.e-  ofi  the  settlement,  fines  w^se) 
levied*  SuhseqjHWitly  otjlw*  finw  w^^  leried  by  Uie 
bitshaod  and  wife,  whieh  wor>e  deplaned  to  bet  t^tmn: 
to  eor^borato:  ^  usea  of  tbA  settil^eiveAt^anteeeddiK^  liot 
the  limitation,  to- ^  mse  of  the  vifif^  i^  ft«  avi^0>  99A 
subjfect.  thei:et9^  to  snab  weiB  as,  the^  wife^  i^o«ld^  b5S 
deed  or  wiU  Qj^point.    On  ^  case,  s^i^t  by^the  Yi^ 
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Chancellor  to  the  Court  of  King^s  Bench,  it  was  held, 
that  the  latter  fines  did  not  operate  to  extinguish,  de- 
stroy, or  suspend  the  power  of  the  husband  and  wife 
to  direct  a  sale^or  exchange  of  the  estates. 

64.  A  right  or  title  of  entry  for  a  condition  broken, 
may  be  barred  by  a  fine  levied  by  the  grantee  or  de- 
visee of  the  conditional  estate. 

65.  Thus,  where  lands  were  devised  to  trustees  and 
their  heirs,  upon  condition  that  they  should  pay  a  cer- 
tain sum  of  money  every  year,  for  the  support  of  a 
schoolmaster,  &c. ;  and  on  non-performance  of  the 
trusts,  the  lands  were  devised  over  to  other  persons. 
The  trustees  neglected  to  perform  the  trusts,  and  le* 
vied  a  fine  of  the  lands. 

It  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  enter  on  breach  of  the 
condition. 

66.  A  title  of  entry  for  a  condition  broken  may  also 
be  barred  by  a  fine  levied  by  the  grantor  of  the  con- 
ditional estate ;  as  if  a  person  makes  a  feofiment  upon 
condition,  and  before  the  condition  is  broken,  the 
feoffor  levies  a  fine  of  the  same  lands,  either  to  the 
feoffee,  or  to  any  other  person ;  the  condition  will  be 
thereby  discharged  for  ever. 

67.  But  if  the  fine  had  been  levied  for  the  purpose 
of  corroborating  the  conveyance  by  which  the  con-^ 
dition  was  created,  it  would  not  have  destroyed  the 
condition ;  for  in  that  case  the  fine  and  conveyance 
would  be  construed  together,  and  would  operate  as 
one  assurance. 

68.  It  seems  that  a  right  or  title  of  entry  on  any 
other  account  may  also  be  barred  by  a  fine. 

69.  H.  Mackworth,  upon  his  marriage,  made  a 
feofiment  to  trustees  and  their  heirs,  to  the  use  of 
himself  for  life,  remainder  to  his  eldest  son  in  tail, 
reversion  to  himself  in  fee;  and  covenanted  to  pay 
200/.  to  the  trustees  within  three  months  after  the 
birth  of  e%ch  child ;  with  a  declaration,  that  if  such 
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pa]rment  was  not  made^  then  the  feoffees  and  their 
heirs  should  stand  seised  of  the  premises  until  they 
had.  levied  the  said  sums.  The  n;Loney  was  not  paid ; 
so  that  the  estate  of  H.  Mackworth,  being  with  a 
fuausfue^  ceased ;  but  the  trustees  did  not  enter. 
H.  Mackiwortfay  on-  the  marriage  of  his  son,  conveyed 
the  lands  by  lea^e  and  release  to  uses,  and  levied  a 
fine  to  those  uses;  after  which,  five  years  passed 
without  any  entry  or  chum. 

'  Lord'  Chief  Justice  Bridgeman  delivered  the  opinion 
of  the  Courts  that  the  entry  of  the  trustees  was  barred 
by  the  fine. 

70.  A  fine  and  nonclaim  is  a  good  bar  to  a  writ  of  wntiofemr. 
error,  in  consequence  of  the  v/ord,actions  in  the  second  v.  BeWewr' 
saving  id  the  stat.  4  Hen;  VIL    And  a  fine  is  also  a  ^^•^••^a- 
good  bar  to  a  writ  of  error,  to  reverse  a  common  re- 
covery. 


CHAP  XI. 

_  -  »  .  _  * 

Diff^renf  Savings  in  the  Statute  4  Hen.  VII.  and  Ex- 
ceptions .in  favour  of  Infants y  Femes  Covert^  S^c. 


I.  Pir$i  t^ifh^. 
6.  Second  Saving. 
34.  Ma^rried  Women  wiiJtin  this 

Savinffi 
9S.  And  Bishops,  DeanSf  Sfc. 
29.  And   Persons    having     Of- 
Jlces. 


'30.  And  Strangers  having  dif- 
ferent Rights. 

38.  Third  Saving. 

4^.,  Exceptions  in  favour  of  In- 
fants,  §-c. 

53.  Case  of  Persons  dying  under 
their  Disabilities. 


Section  1. 

TuE  great  inconveniences  which  arose  from  the  sta*  rmt  myiiii. 
tute  of  nonclaim,  were  removed  by  that  of  4  Hen.  VII. ; 
and.  a  proper  medium  established,  between  the  un- 
bounded latitude  given  by  the  first  of  these  statutes 
and  the  rigour  of  the  common  law ;  for  the  doctrine^ 
of  nonclaim  was  restored,. but  ;the  time  allowed. for 
making  a  claim  was  extended  from  one  to  five  years. .  : 

VOL.  Y-  o 
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4  Hen.  7.  2.  The  words  of  this  clause,  which  is  called  the  fifst 

saying,  are,  **  Saving  to  every  person  and  persons, 
and  to  tbeir  heirs,  other  than  the  parties  to  I3i6  ssid 
fine,  such  right,  title,  claim,  and  inteiest,  as  they  have 
to  or  in  the  said  lands,  tenements,  or  hereditaments, 
at  the  time  of  such  fine  engrossed ;  so  that  they  pur* 
sue  tl^r  title,  claacn,  or  interest,  by  way  of  action  or 
lawful  entry^  within  five  years  next  after  the  same. 
proclamations  had  and  made." 

rouch.3o.  3.  In  consequence  of  this  clause,  all  those  who  have 

any  present  right  or  claim  to  lands  whereof  a  fine  has 
been  levied,  are  allowed  five  years,  to  be  computed 
from  the  day  on  which  the  last  proclamation  was* made, 
to  make  their  claim.   And  although  there  be  no  tnns^ 

2  Wiis.ti.i9.    mutation  of  possession,  and  the  cogni^or  be  in  of  tiie 

okl  use,  yet  after  five  yeajns  it  will  operate  as  a  bar  to 
all  claims  whatever. 

3  Rep.  87. 4i        4.  If^  therefore,  a  tenant  in  tail  is  disseised,  and  the 

disseisor  levies  a  fine  with  proclamations,  the  tenant 
in  tail,  having  a  present  right,  is  within  the  first  saving 
of  the  statute,  and  may  defeat  the  fine  at  any  time 
within  five  years  after  the  last  proclamation  has  been 
madej  but  if  he  neglects  to  make  his  claim  within 
that  time,  he  will  be  for  ever  barred :  and  if  the  tenant 
in  tail  dies  before  the  five  years  are  expired,  his  issue 
may  avoid  the  fine  within  the  five  ye9xs«  but  not  after. 
5.  With  respect  to  the  modes  of  avoiding  a  fine 
within  the  term  prescribed  by  the  statute,  they  will 

vh.  14.  be  pointed  out  in  a  subsequent  chapter. 

s«coii4fiTiiic       6.  By  the  common  law,  persons  in  remainder,  and 

also  the  reversioners,  were  frequently  barred  by  the 
n^ect  of  the  particular  tenant  to  make  a  claim  within 
a  year  and  a  day  after  a  fine  was  levied ;  and  this  is 
commonly  assigned  as  the  reason  for  making  die  ata* 
tiiite  of  nondaim.  But  all  cases  of  tUs  kind  am  mmt 
pagtksihiriy  provided  for  by  the  fcdlowing  daiiae  in 
tha  slabDte'4  Heiu  YII.  \  4.,  which  is  usudlycaaied  the 
seomid  saving* 
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7.  ^^  And  also  saving  to  all  other  persons  such  action, 
right,  title,  claim,  and  interest  in  or  to  the  said  lanjis, 
tmements,  or  other  hereditaments,  as  shall  first  grow, 
rmain,  or  descend,  or  come  to  them,  after  the  said 
fine  engrossed  and  proclamations  made,  by  force  of 
aay  gift  in  tail,  or  by  any  other  cause  or  matter,  had 
and  made  before  the  said  fine  levied ;  so  that  they 
take  their  action,  or  pursue  their  said  right  and  title, 
according  to  law,  within  five  years  next  after  such 
action,  rig^,  claim,  title,  or  interest  to  them  accrued, 
descended,  fallen  or  come«" 

8.  In  consequence  of  this  clause,  all  those  to  whom 
a  right  accrues  at  any  time  after  a  fine  has  been  levied^  ^ 
boEDL  any  cause  which  existed  before  the  fine  was  le-     . 
Tied,  are  allowed  five  years,  to  be  computed  from  the 
day  on  which  their  right  first  accrued,  to  make  their 
ckim. 

9.  Thus  if  a  tenant  in  tail  makes  a  feoffment,  and  Pio^d.  374. 
the  feoflee  levies  a  fine,  the  issue  in  tail  is  within  the  ^  ^*^'  *^*  *** 
aeeond  saving,  and  shall  have  five  years  from  the  death 

of  his  father  to  make  his  claim,  and  avoid  the  fine ; 
because  he  is  the  first  to  whom  a  right  accrued  and 
descended  after  the  fine  was  levied,  for  his  father 
could  not  enter  against  his  own  feoffment. 

10.  In  the  same  manner,  if  a  tenant  in  tail  bargains  Pmyston  v. 
mi  sells  his  estate  tail  to  a  stranger  in  fee,  who  levies  clTiih.  fm. 
a  fine  of  it  with  proclamations,  the  issue  in  tail  is 

within  the  second  saving ;  because  the  right  first  ac- 
crued to  him,  as  his  ancestor  could  not  enter  against 
his  own  bargain  and  sale. 

U.  If  a  tenant  in  tail  discontinues  his  estate,  re-  Touch. 33. 
serving  a  rent,  and  dies,  and  the  issue  in  tail  accepts  ^ 
of  the  rent  from  the  discontinuee,  who  afterwards 
levies  a  ^fine  with  prociamations ;  the  acceptance  of 
the  sent  by  the  issue  in  tail  bars  him  from  elaisiing 
Ite  nstete  ^tisL  But  upon  the  dealh  of  the  issue  ift 
tail,. his  issne  wall  hajre  five  years  to  avoid  the  fine,> 
in  e^mquence  ef  the  second  saving,  because  he  was 

o  2 
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the  first  person  to  whom  the  right  of  reversing  the. fine 
accrued. 
piowd.  374.         12.  If  tenant  in  tail  levies  a  fine,  and  five  years  pass, 
'    ^  '     '  and  afterwards  the  tenant  in  tail  dies  without  issue, 

■ 

the  persons  in  remainder  and  reversion  are  within  the 
second  saving,  and  have  therefore  five  years  to  make 
their  claim  from  the  death  of  the  tenant  in  tail  without 
issue,  because  their  right  did  not  accrue  till  the  de- 
termination of  the  estate  tail. 

Ante,  c.  10.  13.  A  ccstui  quc  truH  in  tail  may  hot  only  bar  his 
own  issue  by  a  fine,  but  also  the  persons  in  remainder 
or  reversion,  iinless  they  make  their  claim  within,  five 
years  after  the  expiration  of  the  estate  tail. 

Btisketr.  14.  A  Dcrsou  deviscd  lands  to  trustees  for  ninetv- 

fierce  * 

1  Vera.  226.    uiuc  ycars,  for  the  payment  of  his  debts  and  legacies ; 
9  Mod.  144.     ^^^  1^  ^^^  ^l^^y  should  not  act  within  six  months  after 

his  decease,  then  he  devised  the  same  lands  to  another 
person  and  his  heirs,  in  trust  to  pay. his  debts  and 
legacies ;  and  afterwards  to  A.  in  tail,  remainder  to  B. 
in  tail.  A,  levied  a  fine,  and  died  without  issue ;  five 
years  passed  without  any  claim  by  B. 

Lord  Keeper  North  was  of  opinion,  that  this  fine  by 

cestui  que.  trust  in  tail,'  and  the  nonclaim,  barred  the 

remainder-man  in  tail ;  for  equitable  rights  were  as 

well  to  be  barred  by  fines  as  titles  at  law. 

Goodright  r.         16.  Whei*  thcrc  is  a  term  for  years  existing  atthe 

^  Fofrester,!  n.  ^j^^^  ^hcu  au  cstate  tail  determines,  th6,  remainder- 
man or  reversioner  will  be  allowed  five  years  from  the 

,/  determination  of  such  term  to  make  his  claim. 

16.  If  lands  are  extended  upon  two  statutes,  and 
the  person  who  is  seised  of  the  land  levies  a  fine,  it 
will  devest  the  estates  of  the  cognizeesof  such  statutes, 
and  the  cognizee  of  the  first  statute  must  make  his 
claim  within  five  years  after  the  fine  has  been  levied, 
otherwise  he  will  be  for  ever  barred.  But  with  re- 
spect to  the  cognizee  of  the  second  statute,  he  need 
pot  make  his  claim  till  satisfaction  has  been  entered 
rit.  14.         on  record  on  the  first  statute,  because  that  is  the  only 
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j^roper  determination  of- an  exjtent  of  that  kind;  so 
that  he  will  have  five  years  from  that  time  to  avoid 
the  fine,  by  the  second  saving,  for  till  then  his  right 
did  not  accrue.  ' 

•  17.  Thomas  Lewis,  being  seised  in  fee  of  the  pre-  Deightony. 
mises  in  question,  acknowledged  a  statute  for  1,200/.  2  vent.3«. 
to  William  Knight ;  he  afterwards  acknowledged  ah-  1  skS!W. 
other  statute  for  1000/.  to  Richard  Grerrard,  and  an- 
other for  5000/.  to  Sir  James  El wes  and  Richard  Bur- 
rows ;  execution  was  sued  out  on  all  these  statutes, 
and  the  lands  were  extended.  .  Thomas  Lewis,  being 
in  actual  possession,  sold  the  lands  for  4000/.  to  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
John  Lewis  devised  the  lands  to  his  brother  Edward 
Lewi3,  and  the  heirs  male  of  his^  body,  and,  for  want 
of  such  issue,  to  his  own  two  daughters.    John  Lewis 
died ;  a&d  Edward  Lewis,  being  in  actual  possession, 
levied  a  fine  with  proclamations,  to  the  use  of  himself 
and  his  heirs,  and  died  without  issue,  whereby  the 
lands  descended  to  the  two  daughters  of  John  Lewis, 
who  entered,  and  having  married  the  Earls  of  Hunt- 
ingdon and  Scarsdale,  they  also  entered,  and  were 
seised  in  right  of  their  wives.    Administration  to  Bur- 
rows, the  surviving  cognizee  of  the  last  statute,  was 
committed  to  Ann,  wife  of  the  defendant  Grenville,  as 
to  that  sta;tute  and  the  extent  thereon ;  and  Grenville 
and  his  wife,  who  was  also  administratrix  to  Gerrard 
the.  cognizee  of  the  second  statute,  having  acknow- 
ledged satisfaction  upon  it,  and  caused  it  to  be  vacated, 
entered  upon  the  Earls  of  Huntingdon  and  Scarsdale, 
as  administratrix  to  Burrows,  in  whom  the  last  statute 
was  vested,  and  claimed  the  money  due  on  it ;  where- 
upon: the  said  Earls  brought  ian  ejectment  in  the 
Court  of  King's  Bench,  in  the  name  of  Deighton,  for 
the  rccoveiy  of  the  lands.    The  question  was,  whether 
Grenville,  a  representative  to  Burrows,  the  cognizee 
of  the  last  statute,  which  was  a  reversionary  interest, 
tp  commence  after  the  determination  of  .Gcrrard^s  0x7 


333. 
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tent,  was  barred  by  the  fine  of  Tbomas  Lewis  and 
five  years  nonclaim,  or  was  within  the  second  saving 
of  the  statute  4  Hen.  VIL  and  should  be  allowed 
five  years  to  make  his  claim  from  the  time  when  sa^ 
tisfactidn  was  acknowledged  on  Gerrard's  statute. 
The  case  was  argued  several  times  in  the  Court  of 
King's  Bench,  and  in  4  Jac.  1.  judgment  was  given 
for  Grenville,  that  Burrows's  interest  was  not  barred 
by  the  fine.  A  writ  of  error  was  brought  in  the  £?tch«- 
quer  Chamber,  where  the'  case  was  also  several  timed 
vde2VeBt.    arguedr     Mr.  Justice  Ventris  contended,  that  them 
was  a  very  great  difference  between  this  case  and  tb^ 
case  of  reversions  on  estates  for  lives  or  years,    i.  Be« 
cause  in  those  estates  there  was,  either  by  an  eitpress 
limitation  of  the  parties  or  the  operation  of  law,  ascer- 
tain end  of  the  estate  beyond  which  it  could  not  last, 
and  until  which  it  was  not  properly  determined,  which 
an  estate  held  by  extent  has  not     ii.  Because  if  a 
persdn,  who  has  a  reversion  after  an  estate  held  by  ex* 
tent,  was  allowed  five  years  to  make  his  claim  after 
the  extent  was  determined  by  a  perception  of  the 
profits,  or  an  acknowledgment  of  satisfaction  on  re- 
cord, then  a  claim  was  let  in  after  an  estate  which  no 
man  could  see  the  end  of;  for  no  person  could  tell 
when  an  extent  would  be  satisfied  by  a  perception  of 
he  profits,  and  much  less  whether  satisfaction  would 
ever  be  acknowledged  ;  whereas  other  estates  have  a 
known  and  certain  determination,  so  that  it  would  be 
impossible  to  tell  within  what  space  of  time  a  posses- 
sion could  be  quieted,  and  thus  the  great  end  of  the 
statute  of  fines  would  be  defeated,     in.  Because  it 
would  be  in  the  power  of  the  party  who  had  the  ex* 
tent,  U>  protract  the  time  as  long  as  he  pleased ;  for, 
until  he  thought  proper  to  bring  a  scire  facias  ad  am- 
putandum,  the  statute  would  nev«r  be  satisfied;  so 
that  it  would  be  in  the  pdwer  of  a  stranger  to  make* 
the  estate  of  a  person  who  wai^  in  possession  niidef  it 
fine,  liable  to  a  Attnre  €)aim  at  long  as  be  pleased. 


Titk  XXXV.    Fme.    C£.  xk  ^  17.  }£l9 

The  judgment  of  the  Court  of  King's  Bench  was  re- 
versed by  a  majority  of  aix  Judges  against  two.  But 
that  Court  refused  to  award  execution,  because  there 
was  a  mistake  in  the  writ  of  error;  upon  which  a  new 
writ  of  error  was  brought,  whereon  the  judgment  was 
affirmed  for  Grenville,  there  being  three  Judges  for  re- 
vermng,  and  three  for  affirming ;  and  a  majority  being 
required  to  reverse  the  judgment,  it  was  of  course  to 
stand. 

A  writ  of  error  was  then  brought  in  the  House  of  CoUm  Ptri. 
Lords,  where  it  was  contended,  on  the  part  of  the 
plaintiff,  that  Mr.  Grenville  could  not,  by  acknow- 
ledging satisfiatction  on  Get rard's  statute,  gain  any  new 
right  to  enter,  to  avoid  the  fine  levied  by  Edward  Lewis 
abotrt  nine  years  before,  by  which,  and  by  five  years  r 
noadaim,  his  interest  in  the  last  extent  was  barred, 
because  an  entry  might  and  ought  then  to  have  been 
made  into  the  extended  estate ;  and  the  contrary  opi- 
nion would  tend  very  much  to  weaken  the  security  of 
a  fine  and  nonclaim,  which  is  the  highest  and  best 
security  in  the  law  for  quieting  people  in  their  estates, 
and  preventing  suits ;  and  it  would,  therefore,  be  of 
very  pernicious  consequence  to  all  purchasers  and 
owners  of  estates,  if  such  old  dormant  incumbrances 
were  set  up  against  a  fine  and  nonclaim,  and  supported 
by  such  a  method  as  the  vacating  a  statute  long  be- 
fore extinguished,  fi)r,  thereby,  estates  might  be  in- 
cumbered which  had  been  long  enjoyed  without  in- 
terruption. 

On  tfie  other  side,  it  was  argued  for  the  defendant, 
that  it  was  not  necessary  to  make  any  claim  upon 
Burrows's  statote,  until  Gerrard's  statute  appeared 
upon  record  to  be  satisfied,  and  so  a  claim  made  by 
the  defendant  by  entry  upon  the  premises,  within  five 
years  after  satisfaction  entered  ujpon  record,'  on  Ger- 
raid's  statute,  was  sufficient  to  prevent  Burrows's  ex- 

nt  ^m  being  barred  by  the  fine.  That  this  case  did 
not  ^Sktm  reasiorn  from*  the  common  and  known  case, 
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V^here  A.  tenant  for  life,  remainder  in  fee  Xxs  B.,  is* 
disseised,  and  the  disseisor  levies  a  fine,  and  tiiere  is 
five  years'  nonclaim  ;  though  the  estate  of  tenant  for 
life  be  barred  by  this  five  years'  nonclaim,  and  the  re- 
mainder-man may,  if  he  please,  enter  upon  the  five 
years'  nonclaim  by  tenant  for  life,  yet  he  m^iy  waive 
such  entry,  and  will  have  a  new  period  of  five  years 
after  the  death  of  tenant  for  life,  to  make  his  claim  r 
so,  although  Burrows  might,  if  he  had  pleased,  have 
entered  upon  the  five  years'  nonclaim  by  Gerrard,  yet 
he  might  stay  and  expect  until  satisfaction  was  entered 
upon  the  record  of  Gerrard  s  statute ;  for,  as  the  death 
of  the  tenant  for  life  is  the  proper  and  natural  deter- 
mination of  an  estate  for  life,  so  the  entering  satisfac- 
tion upon  record  is  the  proper  and  natural  determina- 
tion of  an  extent  upon  a  statute ;  and,  in  the  one  case, 
as  well  as  the  other,  before  such  determination,  the 
remainder -man  or  reversioner  is  not  compellable  to 
make  his  claim  to  avoid  the  fine. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

18.  If  there  be  no  person  who  has  a  right  to  make 
a  claim  at  the  time  when  a  fine  is, levied,  and  after- 
wards  some  person  does  acquire  such  a  right,  be  will 
be  allowed  five  years,  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine,  to  make  his  claim. 
Stimford'f  19.  Thus  whcre  a  person  who  was  entitled  to  a 

STir  ^  *  term  for  years  in  reversion,  expectant  on  another  term 
for  years,  died ;  the  first  term  expired,  the  lessor  en- 
tered, and  levied  a  fine  with  proclamations ;  five  years 
passed  before  administration  was  granted  of  the  effects 
of  the  person  who  had  the  reversionary  term. 

It  was  resolved,  that  the  administrator  was  within 
the  second  saving  of  the  statute,  and  should  have  five 
years  to  pursue  his  right  from  the  time  administration 
was  granted ;  because  till  then  there  was  no  one  who 
could  claim. 
20.  No  person,  however,  is  within  the  secoiid^ving 
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Iftft  hfe  to  whom  the  right  of  avoiding  the  fine  first 
accrued ;  so  that  those  who  claim  under  the  person 
to  whom  such  right  first  accrued,  are  only  allowed  so 
much  of  the  five  years  as  has  not  elapsed  in  the  life- 
time of  their  ancestor. 
21.  Thus  it  inlaid  down  by  the  two  Chief  Justices  piowd.fl74. 

%  Ren  87  b 

Dyer  aad.  Catline,  in  the  case  of  Stowell  v.  Zouch,  that  jenw.  ceni.  ^. 
if  a  tenant  in  tail  be  disseised,  and  the  disseisor  levies  ml^^^ 
a  fine,  the  right  of  reversing  the  fine  first  accrues  to, 
aad  attaches  in,  the  tenant  in  tail  himself;  so  that  if 
be  lets  the  five  years  pass  without  impeaching  the  fine, 
and  then  dies,  his  issue  will  be  for  ever  barred;  for 
they  are  not  within  the  second  saving,  because  the 
light  first  accrued  to  their  ancestor,  and  not  to  them. 
The  Justices  Southeot  and  Weston  dissented  from  this 
opinion,  and  contended  that  every  issue  in  tail  ishould 
have  five  years,  as  a  new  right  came  to  every  op^  of 
them  per  formam  donij  which  right,  as  they  toojk  it,, 
the  makers  of  the  act  intended  to  preserve,  and  to  this 
purpose  the  words,  **  by  force  of  any  gift  in  tail,''  were 
p9t  in  the  second  saving.     But  this  opinion  was  utterly 
disallowed  by  the  Chief  Justices,  who  said  that  the 
word  Jirst,  which  ought  to  be  added  to  the  word  de- 
Mxnd,  and  then  it  would  be,  shall Jirst  descend^  will  not 
sufier  every  descent  to  have  five  years. 

22.  Plowden  was  of  opinion  that  the  purview  of  the  273,  note. 
Stat.  4  Hen.  VII.  is  only  against  those  who  have  right 
at  the  time  of  the  fine  levied;  or  have  future  right 
upon  cause  arising  before;  and  that  as  to  rights  accru- 
ing after  a  fine  is  levied,  they  are  not  barred  by  the 
statute.  This  doctrine  is  nearly  transcribed  into  the 
Touchstone,  where  it  is  said,  ''  Such  as  have  neither  p*.  22. 
present  nor  fnture  right,  at  the  time  of  the  levying  of 
the  fine,  by  reason  of  any  matter  before  the  fine,  but 
whose  right  groweth  either  entirely  after,  or  partly  be- 
fore, and  partly  after  the  fine ;  and  these  are  not  barred 
at  all  by  the  fine,  but  they  may  make  the  daim,  &c. 
when  they  will." 
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This  opinion  has,  however,  been  entirely  exploded 
in  the  following  case,  in  which  it  was  held  that  no  new 
cause  of  avoiding  a  fine  can  arise  after  the  fine.  That 
every  right  of  avoiding  a  fine  must  commence  in  the 
party  or  his  ancestor,  testator,  or  intestate,  upon  a 
cause  existing  before  the  fine  wa»  levied ;  so  that  no 
alienation  or  disposition  can  be  made,  which  can  in- 
troduce strangers  into  the  situation  of  claiming  a  new 
title,  or  cause  of  entry,  or  action. 

Goodright  23.  R.  Browne  devised  a  tenement  to  his  wife  Ann, 

bEttt,552.*  his  son  Philip,  and  his  daughter  Eleanor,  for  and 
during  the  term  of  the  natural  lives  of  the  said  PhSip 
and  Eleanor,  and  the  longest  liver  of  thera,  aiid  after 
the  decease  of  the  survivor  of  them  the  said  Philip 
and  Eleanor,  then  the  reversion  of  the  said  tenement 
to  be  to  the  executors  of  the  said  Philip  for  forty  years. 
The  testator  died  in  1677,  and  the  reversion  in  fee 
of  tfee  tenement  thus  devised,  descended  to  Robert 
Browne,  the  eldest  son  of  the  devisor.  Ann  and 
Eleanor  Browne  died  in  172^,  leaving  Philip  surviving 
them,  who  in  1733  levied  a  fine  with  proclamations  o€ 
the  said  tenement,  to  William  Forrester  and  his  heirs>' 
who  thereupon  entered.  The  reversion  in  fee  of  the 
tenement  was  sold  ia  1683  to  Thomas  Burton,  who  in 
the  year  1735,  two  years  after  the  fine  was  levied, 
made  his  will  and  devised  the  same  to  Robert  Burton 
for  life,  remainder  tio  his  first  and  other  sons  in  tail. 
Thoinas  Burton  died  in  1735;  and  Robert  Burton,  the 
devisee  for  life,  died  in  1803,  leaving  issue  Robert 
Burton  his  eldest  son,  who  in  1805  entered  on  fl» 
premises  to  avoid  the  fine,  and  devised  the  same  ta  the 
plaintiff. 

The  case  was  argued  in  the  Court  of  King^s  Bench, 
where  judgment  was  given  for  the  defendant  upon  a 

rii.38.c..?.     point  that  will  be  stated  hereafter.    Upon  a.  writ  of 
error  in  the  Exchequer  Chamber,  the  defendant  coh- 

1  T.uot.578.   tended  that  the  piamtiff  was  barred  by  the  fine  and- 
non-claim,  not  having  made  his  entry  within  five  years 
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nfiter  the  expiaration  of  the  term  of  fofty  yearis,  created  Tit.  31.  e.  2. 
by  the  will  of  Richard  Barton.  That  ad  the  devisee  ' 
for  life  under  the  will  of  Thomad  Burton  only  died  in 
1803»  it  was  urged  for  the  plaintiff,  that  the  entry 
made  in  1805  was  in  good  time  ;  but  if  this  were  so,  it 
would  entirely  put  an  end  to  the  statute  of  nonclaim^ 
for  by  creating  estates  for  life  or  in  taili  the  time  might 
be  prolonged  ad  infinitum.  But  in  construing  the  stat. 
4  Hen.  VII.,  it  was  to  be  observed  that  the  several  par- 
ticular estates  all  made  only  one  estate  in  fee  simple. 
It  was  clear  that  if  the  time  began  to  run  against  the 
ancestor,  it  continued  to  run  against  the  heir  or  de-> 
visee* 

Sir  James  Mansfield,  Chief  Justice,  said,  the  Court 
was  unanimously  of  opinion  that  the  right  of  entry 
tra6  confined  to  five  years  after  the  expiration  of  the 
forty  years'  term.  The  devise  was  to  Philip  Browne 
for  life,  with  remainder  to  his  executors  for  a  term  of 
forty  year^.  He  died  in  1738,  and  the  term  which 
then  commenced  expired  in  1778.  When  the  fine  was 
levied,  Robert  Browne  was  seised  in  fee  of  the  rever- 
^n;  consequently,  if  he  had  lived  to  1778,  he  and 
bis  heir  would  have  been  bound  to  claim  within  fire 
years  firom  1778,  in  which  year  the  forty  years  ex- 
pired. If  he  would  have  been  bound  io  claim  within 
five  years  from  that  time,  the  question  was,  whether 
he  could  by  his  will  give  a  right  to  avoid  the  fine  at  a 
more  distant  period  than  the  end  of  the  five  years.  If 
be  tnight,  he  could  equally  limit  the  estate  to  500  or 
5000  men  in  succession,  and  their  heirs  in  tail,  and  so 
keep  the  right  of  entry  alive  for  a  century  or  more. 
This  would  be  the  consequence ;  and  a  most  extra- 
ordinary consequence  it  would  be.  Whether  it  can 
be  s6,  depends  trpon  the  words  of  the  statute  of  fines j 
whiiih  are,  *^  the  said  proclamations  so  made,  the  said 
fine  to'  be  a  ilnal  eiid,  and  conclude  as  well  privies  as 
»tr  abgers  tb  the  imm6.** 

St  oppifig  here,  the  qtiestion  was,  since  a  ttftn  and 
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*  his  heirs  are  barred,  is  a  man,  and  his  devisees,  barred  ? 
or  has  the  statute  of  wills  this  effect,  that  more  time  is 
required  to  bar  a  right  of  entry  against  a  devisee  than 
against  an  heir?  or  is  not  the  devisee  exactly  in  fhe 
same  state  as  the  heir  ?  He  had  never  heard  it  dis- 
puted;  and  if  so,  he  was  barred  at  the  end  of  five 
years  after  thie  forty  years.  But  it  was  said  there  was 
^  saving  of  future  rights,  and  every  person  shall  have 
five  years  from  the  accruer  of  such  future  rights.  This 
depended  on  the  words  of  the  statute — "  Saving  to 
all  <)ther  persons  such  action,  right,  title,  claim,  and 
interest,  in  or  to  the  said  lands,  tenements,  or  other 
hereditaments,  as  first  shall  grow,  remain,  or  descend, 
or  come  to  them,  after  the  said  fine  engrossed^  and 
proclamations  made,  by  force  of  any  gift  in  tail,  or  by 
any  other  cause  or  matter  had  and  made  before  the 
said  fine  levied ;  so  thiat  they  take  th^ir  action,  or  "^vx- 
sue  their  said  right  and  title  according  toi$;^,.^thin 
five  years  next  after  such  action,  right,  titl^^  claim^  or 
interest  to  them'  accrued,  descended,  -remained,  fallen, 
or  come;''  This  was  confined  to  persons  whose  fii-. 
ture  right  first  accrued  after  the  fine,  by  gift  in  tail,  or 
other  cause  or  matter  had  and  made  before  the  fine 
levied.  Did  the  title  of  the  lessor  of  the  plaintiff  first 
accrue  to  him  after  the  fine,  as  a  distincjt  CMigmal.  title, 
by  matter  before  the  fine?  Certainly  not.  At  the 
time  of  the  fine,  T.  Burton  was  seised  in  fee  in  rever- 
sion^ and  made  his  will  after  the  fine  levied,  iu  which 
he  devised  the  premises  to  Robert  Burton  for  life,  with 
remainder  in  tail  to  the  lesspi^  ef  the  plaintiff.  His 
title  therefore  was  a  part  of  the  same  estate,  the  same 
fee,  which  T.  Burton  had  at  the  time  of  the  fine  le- 
vied, and  which  first  accrued  before  the  fine.  The 
plaintiff  was  driven  to  contend,  that  the  words,  '*  be- 
fore the  fine  levied/'  mean  the  same  thing  as  after  the 

'  fine  levied.  But  the  lessor  of  the  plaintiff  having  this 
estate  tail,  in  order  to  bring  him  within  the  saving,  it 
was  said  that  the  cauie  was  the  same  as  if  he  had  had 
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it  before  tli6  fine  levied.  But  to  hold  this,  would  be 
to  prevent  the  statute  entirely ;  and  it  would  have  the 
monstrous  consequence,  that  though  the  person  seised; 
at  the  time,  of  the  fine  levied,  must  have  entered  within 
five  years  after  the  forty  years,  he  could  by  his  will 
gife  his  devisee  a  right  of  entry  for  an  hundred  years. 
The  Court  was  therefore  of  opinion  that  the  judgment 
must  be  affirmed,  because  no  entry  was  made,  within 
five  years  after  the  expiration  of  the  forty  years,  which 
determined  in  1778. 

24.  In  consequence  of  the  statute.  32  .Hen.  VIII.  Married  women 
c.  28.  which  will  .be  stated  here^fter^  a  fine  levied  by  nving. 
a  husband. alone,  of  any  lands  which  are  the  freehold  ^"^^  ^**  ^^ 
and  inheritance  of  the- wife,'  shall  not  be  prejudicial  to 
the  wife  or  her  heirs ;  but.  she  or  they  may  enter  on 
the  lands  and  defeat  such  fine;    Although  the  words 
of  this  act  are  very  general ;  yet  if  the  Jiusband  levies  Dyer,  72.  h. 
a  fine  with  proclamations,  the  wife  is  bound  to  enter  ^;^  72.  *. 
widiin  five  years  after  the  death  of  her  husband ;  and 
if  she  does  not,  she  will  not  ^only  be  barred  of  her 
entry,  but  also  of  her  right ;  for  the  object  of  tl\e  sta-. 
tute  was  only  to  provide:  against  the  discontinuance, 
which  was  a  grievance  peculiar  to  married  women,  infra,  c.  12. 
but  not  to  invalidate  fines  duly  levied,  as  to  married 
women ;  they  having  a  remedy  in  common  with  others,  *  * 

by  entry  or  claim,  to  avoid  the  fine.  Besides,  though 
the  words  of  the  statute  are  general — "That  such  a 
fine  shall  not  be  prejudicial  to  the  wife  or  her  heirs;" 
yet  the  following  words,  ''But  that  she  may  lawfully 
enter,  according  to  her  right  and  title  therein"  are  ex- 
planatory, and  allow  her  an  entry  only  in  those  cases 
where  she  had  a  right  before  the  statnte. 

.  25.  If  a  married  man  levies  a  fine  of  his  own  estate, 
and  five  years  pass,  his  wife  is  not  thereby  barred  of 
her  dower,  but  is  within  the  second  saving  of  the  sta-  . 
tnte,  and  will  be  allowed  five  years  from  the  death  of 
her.  imaband  to  make  her  claim ;  because,  her  title  to 
dower  did  not  acj^rue  till .  that  period .    ^ ; : 
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378.  n.  Plovdeu  WHS  of  opinion,  that  in  a  case  of  dtb  kind 

tiie  "yrife  was  not  bound  io  mai&e  her  ctoim  withm  fiv>t 

Dimpoit  V.      years.  a£t^  the  death  of  her  husbandj^  but  migbt  cham 

^^224.       her  dower  at  any  indefinite  period  of  time.    The  oon^ 

Goddib^Hs.    '■^^T*  howerer,  was  expr^sly  determined  in  4  Hen. 

Ylil. ;  and  that  determination  ha$  ever  since  been  held 

to  be  good  law. 

26.  If  the  wife's  title  to  dower  do^s  not  accrue  at 

the  death  of  her  husband,  but  oonunences  at  a  suhse* 

quent  period,  she  will  be  allowed  five  years  finom  the 

time  when  it  accrued. 

Menvui*s  csHp      27.  A  married  man  levied  a  fine  with  proclamaiaons, 

2  Hawk.  pfc.  and  was  afterwards  indicted  and  outlawed  hr  iugfa 

^^^'^^'       treason.     Some  years  after  his  deatii,  his  heirs  vt* 

versed  the  outlawry  by  writ  of  error,  and  then  the 

wife  claimed  her  dower. 

It  was  resolved,  that  altiiov^^  more  than  fitje  years 

had  elapsed  since  the  death  of  the  husband,  yet  the 

fine  was  no  bar  to  her;  because,  as  long  as  the  attmn-* 

der  for  treason  stood  in  force,  ehe  could  not  claim  her 

Tit.  6.  c.  5.      dower ;  but  aa  soon  as  the  outlawry  was  reversed,  a 

title  to  4ower  first  aocnied  te  her,  and  therefore  Ae 

was  within  (be  second  aaving,  and  had  §y»  years  firom 

the  reversal  of  the  outlawry  to  pursue  her  right. 

Aodbuhops,        28.  Although  the  stotute  4  Hen.  VIL  does  aot  exr 

pwd.  538.      t^d  to  the  possessions  of  the  church,  yet  in  case  a 

ru.  31.  c.  2.    jiighop^  4ean,  vicar,  prebendary,  or  odier  eocieaiastifal 

person  neglects  to  make  his  claim  within  fine  yeam 

after  a  fine  is  levied,  of  an  estate  to  wbich  he  is  fn«* 

titled  in  right  of  bis  bishoprick,  &C.  he  will  be  bnansed 

during  his  life ;  but  his  successors  are  watbin  the  ae« 

cond  saving,  and  will  be  aUowed  five  years  to  niMid 

the  fine,  from  the  time  of  their  becMdng  entitled  to 

the  lands. 

And  petnot         28.  lu  th^  safue  vMoner  aU  persons  tdtyiog  offiees . 

piowd.53J^   fc^  tifej  to  which  knds  and  tenements  are  annewd* 

must  <make  their  <jiaim  witUn  five  yeass  nfiker  n  fine 

has  l^een  levied  e(  eued  tends  and  tenements ;  ether- 
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wifie  they  will  be  barred  during  their  lives.  But  ^ch 
successive  officer  is  witbiu  the  second  saviag,  and  will 
he  allowed  five  years  to  avoid  the  fiae,  from  the  time 
when  he  becomes  entitled  to  the  lands. 

30.  Straoeers  to  fines  having  several  diflferent  and  t^^  ■tnogew 

,  ^  ^  haying  different 

distinct  riights^  by  several  titles,  accruing  at  different  "ghu. 
times,  shall  have  several  periods  of  five  years  allowed 
theuEi  to  avoid  a  fine ;  that  is,  five  years  after  the  ac- 
cruing of  each  title :  so  that  if  a  right  accrues  to  a 
strapger,  when  a  fine  is  levied,  which  be  neglects  to 
pursue  within  the  limited  tin^e,  and  another  right  ac** 
crues  to  the  same  stranger,  at  any  time  after ;  he  is 
then  compre^nded  within  the  second  saving  of  the 
statute,  as  to  the  new  right,  upon  the  principle,  that 
quando  duo  Jura  in  und  personA  amcurrunt,  aquum  est  ac 
a  essent  in  diwrsis. 

This  eonstraction  is  certainly  not  consistent  with  9  Rep.  los. ». 
the  letter  of  the  statute;  for  in  consequence  of  the 
words,  other  persons,  it  appears  clearly  to  have  been 
the  intention  of  the  legislature,  that  no  person  who 
was  oompFehended  in  the  first  saving,  should  take 
advantage  of  the  second  saving ;  and  Lord  Chief  Jus-  Piowd.  372. 
tiee  Dyer,  m  the  case  of  Stowell  v.  Zouch,  contended 
that  1^  was  the  true,  construction  of  tbe  statute ; 
bttt,  however,  the  law  has  always  been  held  to  be  cro.EU2.220. 
otherwise. 

31.  Tenant  for  life  levied  a  fine  to  a  stranger;  the  uundr. 
person  in  reversion  neglected  to  enter  within  five  years  c^.  eiIi .  2M, 
after  the  fi&e  was  levied ;  afterwards  the  tenant  for  life  ^  ^•P'  ^^-  *' 
died: 

It  was  determined  that  the  reversioner  should  have 
another  peiiod  of  &ve  years,  from  the  death  of  the 
tenant  for  Hfe,  to  maike  itis  claim ;  lor  in  this  case  two  iBfr>»c.  12. 
distinct  rigl^  accrued  to  him ;  the  fir^t  upon  the  fbr- 
fetitttie  fAiidoL  ^  tenant  for  life  committed  by  levying 
the  fine,  and  the  seoond  by  the  acquisition  of  the  re*, 
vmioft,  m  cmiaeqveiiee  of  tbe  death  of  the  tenant  for 
life*' 
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i^Rtp.  io&.ft.  32;  It  is  laid  down  by  Lord  Coke,  that  if  a  lessee 
for  years  is  ousted,  and  the  person  in  reversion  dis^ 
seised,  and  the  disseisor  levies  a  fine  with  proclama* 
tions,  both  the  lessor  and  lessee  are  barred,  if  they 
do  not  make  their  claim  within  five  years  after  the 
fine  has  been  levied ;  and  the  lessor  will  not  be  al^ 
lowed  a  new  period  of  five  years,  after  the  expiration 
of  the  term,  to  make  bis  claim ;  because  the-  lessor 
might  have  brought  an  assise  or  other  real  action,  im- 
mediately  after  the  fine  was  levied ;  and  being  tbtt^ 
comprehended  within  the  first  saving,  he  cantiat'take 
iadvantage  of  the  second  saving.  This  doctrine  has, 
however,  been  since  contradicted,  and  is  not  now  held 
to  be  law. 

3  R€^77***'       33.  A  lessee  for  twenty-one  years,  who  was  seised 

2  And.  176.  in  fee  of  other  lands  in  the  same  manor,  -made  a  lease 
for  life  of  all  his  lahd^,  and  levied  a  fine  with  proela- 
matiohs  of  as.  many  messuages  and  acres  of  land  as 
comprehended,  not  only  .the  lands  whereof  he  was 
seised  in  fee,  but  also  the  lands  which  he  held  for 
year3.  He  afterwards  continued  in  possession,  and 
paid  his  rent.  Upon  the  expiration  of  the  term,  the 
lessee  claimed  the  •  inheritance  of  the  land  which  he 
had  held  by  lease,  and  would  ^have  barred  the  lessor, 
by  means  of  the  fine  and  nonclaim.  But  it  was  de- 
termined by  all  the  Judges,  that  the  lessor  shonld  have 
a  new  period  of  five  years  from  the  expiration  of  the 
term,  to  make  his  claim,  and  avoid  the  fine. 

34.  This  determination  is  said  by  Lord  Coke  to 
have  been  founded  on  the  circumstances  of  fraud  whick 
appeared  in  the  cas^  ;  the  principal  of  which  was, 
that  the  lessee  continued  in  possession  after  he  had 
levied  a  fine,  and  regularly  paid  his  rent,  so  that  the 
lessor  could  have  no  notice  that  a  fine  had  been 

2  ]^^  M4 '  ^  levied  of  his  lands.  But  in  other  books  the  judg- 
ment is  said  not  to  have  been  founded  on  the  fraud- 
which  appeared  in  the  case^  but  upon  the  true  con- 
struction of  the  statute*    And  the  doctrine  that  where 
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a  lessee  for  years  makes  a  feoffment,  and  then  levies  a 
fine,  the  lessor  need  not  make  his  claim  within  five 

» 

years  after  the  fine  has  been  levied,  but  is  allowed 
another  period  of  five  years,  from  the  determination 
of  the  term,  was  finally  established  in  the  foUovsring 
case. 

35.  A  lessee  for  years  made  a  feoffment,  and  then  ij^'^^^- 
levied  a  fine;    five  years  passed:  and  the  question  ivent.24i. 
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was,  whether  the  lessor  was  barred  by  his  nonclaim  2  lev.  52. 
during  the  five  years  which  elapsed  immediately  after  ^^^^^^* 
the  fine  was  levied  ;  or  should  be  comprehended  with- 
in the  second  saving  of  the  statute  4  Hen.  VII .  and 
be  allowed  another  period  of  five  years,  from  the  ex- 
piration of  the  term,  to  avoid  the  fine. 

The  Court  resolved  that  the  lessor  should  have  five 
years  from  the  expiration  of  the  term  to  avoid  the  fine ; 
in  tae  same  manner  as  if  a  lessee  for  life  had  levied  a 
fine ;  the  cases  being  exactly  similar. 

36.  No  person  who  is  within  the  first  saving  of  the 
statute  4  Hen.  VII.  can  be  comprehended  within  the 
second  saving,  unless  the  second  right  which  accrues 
to  him  is  different  from  the  first  right :  for  if  it  is  only 
the  same  right  which  accrues  a  second  time,  the  non- 
claim^  during  the  five  years  after  the  right  first  accrued, 
will  be  a  good  bar. 

37.  A  tenant  in  tail  made  a  lease  for  three  lives,  Sai? in  t.  curk 
which  was  not  warranted  by  the  statute  32  Hen.  VIII.  stwiev/cierk; 
c.  28.;  he  then  levied  a  fine,  and  died  without  issue,  lig^'^''^"*'' 
Five -years  passed  without  any  claim  by  the  person 

in  remainder ;  but  on  the  expiration  of  the  lease  he 
entered. 

The  Court  resolved  that  he  was  barred  by  his  non- 
claim  during  the  five  years  which  elapsed  immediately 
after  failure  of  issue  of  the  tenant  in  tail ;  and  should 
not  have  a  new  period  of  five  years,  after  the  expiration 
of  the  lease  ;  because  the  lease  being  void  as  to  him,  he 
had  no  other  title  after  the  expiration  of  the  lease  than 
he  had^before ;  for  his  title  arose  by  the  death  of  the 
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tenant  in  tail  without  issiie^  when  he  might  have 
brought  his  formedon, 

38.  There  is  a  third  saving  in  the  statute  4  Hen^YII. 
in  the  following  words — "  Saving  to  every  person  or 
persons,  not  party  nor  privy  to  the  said  fine,  their  ex- 
caption  to  avoid  the  same  fine  by  that,  that  those 
which  were  parties  to  the  fine  nor  any  of  them,  nor 
no  person  or  persons  to  their  use,  nor  to  the  use  of 
any  of  them,  had  nothing  in  the  lands  and  tenen^ents 
comprised  in  the  said  fine,  at  the  time  of  the  said  fine 
levied." 

39.  This  clause  is  merely  a  confirmation  of  the  old 
law,  by  which  a  fine  might  be  avoided  by  showing  that 
the  parties  had  no  estate  of  freehold  in  the  lands  ;  but 
it  has  been  already  observed,  that  it  is  not  necessary 
for  a  tenant  in  tail  to  be  in  possession  of  the  estate 
tail  when  he  levies  a  fine ;  and  the  issue  in  tail  being 
here  described  by  the  word  privy^  are  not  within  this 
saving. 

40.  It  has  been  stated  that  at  common  law»  and 
also  by  the  statute  De  moda  ievandi^nes,  all  those  who 
laboured  under  certain  disabilities  at  the  time  when  a 
fine  was  levied,  were  not  affected  by  it ;  but  they  or 
their  heirs  might  avoid  it  at  any  distance  of  time.  This 
doctrine  was  altered  by  the  statute  4  Hen,  VII,  which 
excepts  married  women,  unless  they  are  parties  to  the 
fine,  and  all  persons  then  being  within  the  age  of 
twenty*one  years,  in  prison,  or  out  of  the  realm,  or 
not  of  whole  mind  at  the  time  of  the  said  fine  levied, 
not  parties  to  such  fine,  out  of  the  body  of  the  act. 
But  at  the  end  of  the  second  saving  is  the  following 
clause  respecting  them« 

41.  *'  And  if  ^e  same  persons  at  the  time  of  such 
action,  right,  and  title  accrued,  descended,  remained, 
or  come  unto  them,  be  covert  dt  baron,  or  within  age^ 
in  prison,  or  out  of  this  land,  or  not  of  whole  mmd, 
then  it  is  ordained^  3cc.  that  their  action,  right,  and 

title  be  reserved  and  9$ived  to  them  an4  tboir  heiff^ 
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until  they  come  and  be  at  their  full  age  of  twenty-one 
years,  out  of  prison,  within  this  land,  uncovert,  and  of 
whole  mind :  so  that  they  or  their  heirs  take  their  said 
actions  or  their  lawful  entry,  according  to  their  right 
and  tiitle,  within  five  years  next  after  that  they  come 
and  be  at  their  full  age,  out  of  prison,  within  this  land, 
uncovert,  and  of  whole  mind ;  and  the  same  action 
pursue,  or  other  lawful  entry  take,  according  to  law." 

42.  *'  And  also  it  is  ordained,  &c.  that  all  such  per-? 
sons  as  be  covert  de  baron,  not  party  to  the  fine,  and 
every  person  being  within  the  age  of  twenty-one  years, 
in  pris<Mi,  or  out  of  this  land,  or  not  of  whole  mind,  at 
the  times  of  the  said  fines  levied  and  engrossed,  and 
by  this  said  act  afore  except,  having  any  right  or  title 
or  c^use  of  action  to  any  of  the  said  lands  and  other 
hereditaments,  that  they  or  their  heirs,  inheritable  to 
the  same,  take  their  said  actions  or  lawful  entry,  ac- 
cording to  their  right  and  title,  within  five  years  next 
after  that  they  come  and  be  of  age  of  twenty-one  years, 
out  of  prison,  uncovert,  within  this  land,' and  of  whole 
mind,  and  the  same  actions  sue,  or  their  lawful  entry 
take  and  pursue  according  to  the  law ;  and  if  they 
do  not  take  their  actions  and  entry  as  is  aforesaid,  that 
they  and  every  of  them,  and  their  heirs,  and  the  heirs 
of  every  of  them,  be  concluded  by  the  said  fines  for 
ever,  in  like  form  as  they  be  that  be  parties  or  privies 
to  the  said  fines." 

43.  In  consequence  of  these  two  clauses,  all  those 
who  labour  under  any  of  the  disabilities  therein  speci- 
fied, either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands,  whereof  a  fine  has  been  levied,  first 
accrues  to  them,  are  allowed  five  years  from  the  re« 
moval  of  their  disabilities  to  make  their  claim. 

44.  Although  the  statute  4  Hen.  VII.  allows  infants  pi«wd.366. 
five  years  after  they  have  attained  their  full  age  to  ^  '**'  *^^* 
make  their '  claim ;  yet  an  infant  may,  if  he  pleases^ 

make  his  claim  before  he  attains  his  full  age. 

45*  In  the  case  of  Stowell  v«  Zouch^  Brown  mi  nomd.d66. 
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Saunders  said,  that  if  an  infant  be  in  his  mother's  womb 
when  a  fine  is  levied,  such  infant  will  be  allowed  five 
yearis  from  the  time  he  attains  his  age  of  twenty-one 
years  to  make  his  claim ;  for  though  he  is  not  com- 
prehended within  the  letter  of  the  act,  which  only 
mentions  infants  under  the  age  of  twenty-one  years, 
and  therefore  does  not  extend  to  those  who  are  un- 
bon),  yet  they  are  within  the  intention  of  the  act,  and 
will  be  aided  by  the  exception. 

pi*wd.3;5.'        46.  It  was  agreed  by  the  counsel  in  the  same  case, 

2Atk.'6i4.'  that  if  a  person  labours  under  several  disabilities  at 
the  same  time,  as  if  a  woman  is  covert,  under  age,  of 
insane  mind,  and  in  prison,  at  the  time  when  a  fine  is 
levied,  or  when  a  right  to  lands,  whereof  a  fine  has 
been  levied,  accrues  to  her,  and  one  or  more  of  those 
disabilities  are  removed,  still  the  five  years  given  by  the 
statute  will  not  commence,  till  after  all  her  disabilities 
are  entirely  removed. 

pumd.36S.'  47.  It  is  Stated  by  Plowden,  in  his  report  of  the 
same  case,  that  it  was  afiirmed  by  many  of  the  judges, 
and  denied  by  none  of  them,  that  he  heard,  that  al- 
though the  persons  comprised  in  the  exception  were 
not  under  such  defects  or  impediments  at  the  time  of 
the  fine  levied,  but  became  so  against  their  will  after 
the  fine  levied,  and  before  the  last  proclamation,  and 
were  in  such  degree  at  the  time  of  the  last  proclama- 
tion, they  should  not  be  bound  to  five  years  next  after 
the  last  proclamation,  but  should  have  five  years  next 
after  their  impediments  removed.   * 

i^m,  48.  It  was  also  said  in  the  samje  case  by  Brown  and 

Saunders,  that  if  a  stranger  to  a  fine,  who  is  of  sound 
mind,  becomes  nan  sane,  or  is-  imprisoned,  the  third 
year  after  the  proclamations  made,  and  so  continues 
till  the  five  years  are  expired,  and  afterwards  becomes 
of  sound  mind,  or  is  out  of  prison,  he  shall  not  be.con- 
cluded.by  the  fine:  for  laches  in  prosecuting  his'right 
cannot  be  imputed  to  him  who  wants  liberty  or  me- 
mory ;  and  therefore  such  person  is  not  comprehended 
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in 'the  intent  of  the  statute.  But  in  this  caise,  if  a 
stranger  to  the  fine,  in  the  third  year,  had  gone  beyond 
sea,  or  had  taken  a  husband,  and  so  had  continued, 
till  the  five  years  were  passed,  there  he  should  be 
bound  ;  for  the  going  beyond  sea,  or  taking  husband, 
are  voluntary  acts ;  but  insanity  or  imprisonment  are 
involuntary.  In  a  subsequent  page  it  is,  however,  piowd.  375. 
said,  that  if  the  persons  whose  impediments  are  once 
removed,  within  a  month  after,  fall  into  any  impedi- 
ments again,  and  continue  so  all  the  five  years;  the 
five  years  before  commenced  shall  proceed,  and  non- 
claim  within  the  same  five  years  shall  bind  the  party 
and  his  heirs. 

49.  It  has  been  settled  in  the  following  modem  case,' 
in  conformity  to  the  opinion  of  Plowden,  that  when 
once  the  five  years,  allowed  to  persons  labouring  under 
disabilities  to  avoid  a  fine,  begin,  the  time  continues 
to  run,  notwithstanding  any  subsequent  disability. 

50.  In  a  special  verdict  it  was  found,  that  in  Trinity  Doev.jonw, 
term  1775,  a  fine  was  levied  of  the  premises  in  ques- 
tion, and  the  last  proclamation  was  made  in  Easter 

term  1776.  That  the  lessor  of  the  plaintiff,  when  the 
fine  was- levied  and  proclaimed,  was '  an  infant ;  but 
attained  the  age  of  twenty-one  in  February  1784.  That 
he  was  then  at  large  in  England,  and  continued  so  to  be 
till  the  following  December,  when  he  was  imprisoned 
for  debt,  and  detained  in  prison  continually  till  Septem- 
ber 1789,  when  he  made  an  actual  entry  on  the  lands. 
The  quiestion  was,  whether  the  lessor  of  the  plaintiff 
was  barred  by  his  non-claim,  during  the  five  years 
which  elapsed  immediately  after  he  attained  his  full 
age.  It  was  contended  on  his  behalf,  that  no  express 
adjudication  had  ever  been  made  on  this  point,  and 
therefore  the  Court  was  at  liberty  to  put  such  a  con- 
struction on  the  statute,  as  would  best  answer  the 
intention  of  the  legislature ;  and  consider  whether, 
after  the  first  disability  was  removed,  a  second  dis- 
ability arising  i^hould  stop  the  progress  of  the  fine 
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during  it8  continuance ;  in  other  words,  whether  the 
legislature  did  not  intend  that  the  pirties  included  in 
the  exception  should  have  five  years/clear  from  every 
disability  there  mentioned,  to  prosecute  their  claim. 
That  this  question  was  touched  upon  in  Stowell  v. 
Zouch ;  but  as  there  were  contradictory  difcfa  there  by 
the  judges,  the  question  still  remained  undecided. 
In  introducing  these  exceptions,  the  legislature  cer- 
tainly intended  that  the  parties  labouring  under  the 
disabilities  mentioned,  should  have  the  full  benefit  of 
the  indulgence  given  them.  Every  reason  which 
operated  for  the  exception  in  the  first  instance,  was 
equally  urgent  as  to  any  subsequent  disability.  The 
act  was  intended  to  allow  all  such  persons  five  years, 
clear  from  any  of  the  disabilities  mentioned ;  the  words 
implied  as  much ;  and  as  the  act  was  restrictive  of 
the  right  which  such  persons  had  before,  it  ought  to 
be  construed  literally  and  strictly. 

On  behalf  of  the  defendant  it  was  argued,  that  the 
exception  operated  only  on  condition  that  the  party 
prosecuted  his  right  within  five  years  after  the  disabi* 
lity  was  removed ;  here  the  disability  of  infancy  was 
removed  in  February  1784,  and  the  lessor  of  the 
plaintiff*  made  no  entry  to  avoid  the  fine  till  September 
1789.  The  five  years  began  the  instant  he  was  of 
age,  and  continued  to  run  notwithstanding  the  subse- 
quent  imprisonment.  That  when  the  disability  was 
removed,  the  time  began  and  continued  to  run,  was 
clear  from  the  opinion  of  the  majority  of  the  judges  in 
Stowell  V.  Zouch. 

Lord  Kenyon  said,  he  never  heard  it  doubted,  till 
the  discussion  of  this  case,  whether,  when  any  of  the 
statutes  of  limitations  had  begun  to  run,  a  subsequent  ^ 
disability  would  stop  their  running.  If  the  disability 
would  have  such  an  operation  on  the  construction  of 
one  of  those  statutes,  it  would  also  on  the  others.  He 
was  very  clearly  of  opinion,  on  the  words  of  the  statute 
of  finesi  on  the  unifoQn  construction  of  all  the  statutes 
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of  limitatioiui,  dowti  to  that  moment,  and  on  the 
generally-^reGeiyed  opinion  of  the  profession  on  the 
subject,  that  this  question  ought  not  to  be  disturbed. 
It  would  be  mischievous  to  refine  and  to  make  nice 
distinctions  between  the  caseid  of  voluntary  and  in** 
voluntary  disabilities;  but  in  both  cases,  when  the 
disability  was  once  removed,  the  time  begins  to  run* 

Mr.  Just.  Ashurst  and  Mr.  Just.  Grose  concurred, 
and  judgment  was  given  for  the  defendant. 

OK  The  privileges  of  infancy,  coverture,  &c*  are 
only  given  to  those  to  whom  a  right  first  accrues,  and 
in  whom  it  first  attaches ;  for  if  a  person  to  whom  a 
right  first  accrues,  and  who  is  not  under  any  disability, 
dies  before  the  expiration  of  the  five  years  allowed 
him  by  the.  statute  to  make  his  claim,  and  subh  right 
descends  upon  his  son  or  heir  at  law,  who  is  then  un*^ 
der  age,  or  labouring  under  any  of  the  other  disabili^ 
ties  mentioned  in  the  statute,  still  such  son  or  heir 
must  make  his  claim  before  the  five  years  are  expired, 
which  commenced  in  the  lifetime  of  his  ancestor, 
othervrise  he  will  be  for  ever  barred;  because  the 
right  did  not  first  accrue  to  him,  but  to  a  person  who 
was  not  under  any  disability. 

62.  John  Stowell  being  seised  in  fee,  was  disseised  stoweii  r. 
by  John  Zouch,  who  levied  a  fine  with  proclamations,  n^'355. 
Three  years  after  the  fine  was  levied  John  Stowell  J^  Ji^*- ^• 
died,,  without  having  made  any  entry  or  claim  to  avoid 
the  fine,  lieaving  his  grandson  and  heir  at  law,  Thomaa 
Stowell,  the  demandant,  ab  infant  of  the  age  of  six 
years,  who  made  no  claim  during  hid  minority,  but 
entered  on  the  lands  within  dne  year  after  he  had  at- 
tained his  full  age.     It  was  determined  by  a  great 
majority  of  all  th6  Judges  in  the  Exchequer  Cham-* 
ber,  after  many  solemn  arguments,    i.  That  Thomair 
Stowell  being  a  stranger  to  the  fine  was  clearly  barred 
by  the  body  of  the  act,  unless  he  would  take  advan- 
ti^e  of  the  exception  ih  favour  of  infantsi  Sec. ;  and 
that  he  waa  not  Mrithin  the  exception,  because  it  only* 
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extends  to  such  infants,  &c.  to  whom  a  right  a^cfues 
at  the  time  when  a  fine  is  levied :  whereas,  in  the  4)re- 
sent  case,  no  right  accrued  to  Thomas  Stowell  at  the 
time  when  the  fine  was  levied,  his  grandfather  being 
then  living,    ii.  That  Thomas  Stowell  was  originally 
within  the  first  saving  of  the  statute,  as  heir  to  his 
grandfather,  to  whom  the  right  first  accrued,  being  in- 
cluded in  the  words,  "  saving  to  every  person  and 
persons  and  to  their  heirs.;"  but  not  having  pursued 
his  remedy  within  the  time  prescribed,  he  could  not 
now  take  any  advantage  of  the  first  saving :  and  with 
respect  to  his  infancy  at  the  time  of  his  grandfather's 
death,  it  could  be  of  no  service  to  him,  because  the 
statute  only  gives  the  privilege  of  infancy  to  those  to 
whom  a  right  first  accrues;  but  where  a -right first 
accrues  to  a  stranger  who  is  of  full  age,  and  the  five 
years  begin  to  run,  if  such  stranger  dies  before  the 
expiration  of  the  five  years,  leaving  his  heir  under  age, 
the  heir  can  have  no  privilege  of  infancy,  but  must 
mdce  his  claim  before  the  .expiration  of  the  five  years 
which  began  to  run  in  the  time  of  his  ancestor,    iii. 
That  Thomas  Stowell  was  not  within  the  second  i 

saving,  which  preserves  to  all  other  persons  such  right, 
title,  &c.  as  shall  first  grow,  remain,  or  descend  to 
.  them  after  the  said  fine  engrossed,  for  several  reasons : 
I.  Because  in  consequence  of  the  words  other  persons, 
this  saving  only  extends  to  those  who  are  not  com- 
prised  in  the  first;  and  it  was  not  the  intention  of  the 
act  to  aid  -  those  persons  in  the  second  saving,  who 
are  comprehended  in  the  first,     ii:  The  words,  first 
grow^  remain,  or  descend,  only  extend  to.  the  person 
in  whom  the  right  first  attaches  after  a  fine  is  levied; 
whereas  no  new  right  accrued  to  Thomas  Stowell  after 
the  fine  was  levied,  his  only  title  being  as  heir  to  his 
grandfather,  in  whom  the  right  attached  when  the  fine 
was  levied, 
c^ofpenons     53.' Where  a  person  to  whom  a  riefht  accrued  to 
theiidisibiiitiei.  lands,  of  which  a  fine  had  been  levied,  laboured  under 
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any  of  the  disabilities  specified  and  excepted  in  the 
statute  4  Hen.  VII •  and  died  before  his  disabilities 
were  retfioved ;  it  was  formerly  a  doubtful  point  whe- 
ther the  heir  of  such  a  person  was  obliged  to  make  his 
claim  within  five  years  after  the  death  of  his  ancestor, 
or  was  allowed  an  indefinite  period  of  time  for  that 
purpose. 

54.  This  doubt  arose  from  a  difference  of  opinion  siutsiQ. 
between  Lo)rd  Coke  and  Anderson.   Lord  Coke,  in  his  i  uon.  211. 
report  of  the  case  of  Sunie  v.  Howes,  states,  that  ^"^"^^^ 
Thomas  Cotton  being  tenant  in  tail  of  a  moiety  of  cer- 
tarn  lands,  and  tenant  for  life  of  the  other  moiety, 
with  remainder  to  William  Cotton  his  eldest  son  in 
tail,  William  Cotton  went  to  Antwerp,  Thomas  Cotton 
levied  a  fine  with  proclamations  of  all  the  lands,  and 
William  Cotton  died  soon  after  at  Antwerp,  without 
having  ever  returned  to  England,  leaving  a  son  named 
Wilham  under  age,  who  entered  on  the  lands. 

It  was  adjudged,  that  as  to  the  moiety  whereof 
Thomas  Cotton  was  tenant  in  tail,  William  the  son  of 
William  was  barred  by  the  statute  4  Hen.  VII.;  but 
as  to  the  other  moiety,  whereof  Thomas  Cotton  was 
only  tenant  for  life,  the  entry  of  William  the  grand- 
son was  lawful^  and  avoided  the  fine ;  for  though 
William  the  son  could  not  take  advantage  of  the 
clause  which  saves  the  right  of  those  who  are  beyond 
sea,  provided  they  make  their  claim  within  five  years 
after  their  return,  because  William  the  father  never 
did  return ;  yet  as  persons  who  are  out  of  the  realm 
at  the  time  when  a  fine  is  levied,  having  a  present 
right,  are  excepted  out  of  the  body  of  the  act,  which 
makes  the  bar ;  therefore,  where  a  person  was  beyond 
sea  at  the  time  when  a  fine  was  levied,  and  never  re- 
turned, he  was  within  the  exception  made  in  the  body 
of  the  act,  and  his  heirs  might  make  their  claim  at  any 
distance  of  time. 

That  it  was  the  same  where  an  infant,  not  being  a 
pasty. to  a  fine,  and  having  a  present  right;  died  during 
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hil  infancy^  his  heira  might  make  their  claim  at  any 
difltance  of  time.  That  the  same  doctrine  took  place 
with  respect  to  a  man  non  compos^  who  died  in  that 
situation ;  or  a  man  in  prison^  who  died  before  he  had 
recovered  his  liberty;  or  a  married  woman,  who  died 
in  the  lifetime  of  her  husband:  for  all  these  were 
within  the  reason  adjudged,  of  a  person  who  was  out 
of  the  realm  and  never  returned^ 
4  lUp^  13S.  I.  The  same  doctrine  appears  to  have  been  laid  dowii 
by  Lord  Coke,  in  his  report  of  Beverly's  case. 

1  Uon.  211.        55.  In  Leonard's  report  of  Cotton's  case  it  is  said, 

the  Court  held,  that  as  to  the  moiety  whereof  Thomas 
Cotton  was  tenant  for  life,  the  fine  was  no  bar ;  but 
that  William  the  grandson  might  enter  at  any  time 
within  five  years  after  he  attained  his  full  age;  for 
William  his  father  was  not  bound  by  the  statute 
4  Hen.  VII.,  because  he  was  beyond  sea  at  the  time 
when  the  fine  Was  levied,  and  never  returned;  but 
that  by  the  equity  of  the  statute,  his  issue  should  be 
allowed  five  years  to  make  his  claim,  from  the  time  he 
attained. his  full  age.  And  Anderson,  Chief .  Justice^ 
is  reported  to  have  said,  that  although  William  the 
father  died  beyond  sea,  yet  if  his  son  did  not  make  his 
claim  within  five  years  after  the  death  of  his  father, 
being  of  full  age,  and  without  impedimenti  he  should 
be  for  ever  barred. 

66.  The  doctrine  here  laid  down  by  Lord  Anderson 
has  been  confirmed  by  the  following  determinataon. 
i>iu<»  ▼•  67 »  William  Nanton  died  seised  in  fee  simple  of  the 

2  H.  Black,     lands  iu  question,  in  1758,  leaving  Majfy  DiUooi  ido- 
Kep.  584.       ^^^  ^f  ^^  plaintiff,  his  heir  at  law;  upon  the  death 

of  William  Nanton,  one  Leman  entered  into  the  said 
landsi  and  became  tortiously  seised  thereof;  and 
being  so  seised,  in  Hilary  term,  1765,  levied  a  fine  mr 
cognixance  de  droit  came  ceo,  ^c.  of  the  said  lands, 
whereupon  proclamations  were  duly  .had;  the  said 
Mary  Dillon  being  under  coverture  at  the.  time  of 
levying  such  fine.    On  the  20th  February  1765|  the 
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said  Mary  Dillon  died  under  coverture,  leaving  the 
plaintiff,  then  of  the  age  of  twenty-one  years,  of  sound 
mind,  out  of  prison,  and  within  this  realm,  her  son 
and  heir.  No  entry  or  claim  was  made  on  or  to  the 
said  lands  by  or  on  behalf  of  the  said  Mary  Dillon  in 
her  lifetime,  nor  at  any  time  after,  by  her  husband, 
nor  by  the  plaintiff,  until  the  year  1787,  when  the 
plamtiff  made  an  entry  to  avoid  the  said  fine :  and  the 
question  was,  whether,  on  the  above  case,  the  plaintiff 
was  barred  by  the  said  fine  from  recovering  the  said 
lands. 

This  case  having  been  sent  by  the  Court  of  Chan- 
cery to  the  Court  of  Common  Pleas,  for  the  opinion 
of  that  Court,  and  having  been  twice  argued  there. 
Lord  Chief  Justice  Eyre  declared  shortly  the  opinion 
of  the  Court,  ''  that  the  exception  in  the  first  branch 
of  the  statute  4  Hen.  VIL,  and  the  proviso  at  the  end 
of  it^  were  to  be  taken  together;  that  being  so  taken, 
they  did  not  amount  so  much  to  an  exception  as  a 
saving,  the  true  meaning  of  which  was,  that  the  rights 
of  those  persons  who  were  under  disabilities,  and  of 
their  heirs,  were  saved  as  long  as  the  disabilities  con* 
tinued,  and  five  years  after,  but  no  longer;  therefore, 
that  the  heir,  not  being  himself  disabled,  was  barred, 
unless  he  pursued  his  right  within  the  five  years  after 
it  accrued  by  the  death  of  his  ancestor,  dying  under  a 
disability ;  and  consequently  that  the  plaintiff,  in  this 
case,  was  prevented  by  the  fine  firom  recovering  the 
lands  in  question.**  And  to  this  effect  was  the  certi- 
ficate sent  to  the  Court  of  Chancery. 


:-     1. 
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CHAP.  XII, 


Some  other  Effects  of  a  Fine. 


1.  Sometimes  operates  as  a  Re- 
lease  or  Grant. 

4.  Sometimes  as  a  Confirmation. 

6,  Is  an  Estoppel  on  Record. 

9.  Lets  in  the  Reversion,  and 
makes  it  liable  to  Jncum- 
hrances. 
11.  Devests  Remainders  and  Re- 
versions expectant  on  E- 
states  for  Life. 


16.  Discontinues  an  Estate  taily 

and  devests  the  Remainders 

and  Reversion. 
^(5.  Is  a  Revocation   of  a  JDc- 

vise. 
27.  Creates  a  Forfeiture  in  some 

Cases, 
37*  A  Fine  sur  Done,  Grant,  and 

Render,  gives  a  new  EstatCn 
38.  And  alters  the  Descent. 


Sometiinei 
opcntes  as  a 
itiene  or 
{rant. 


Tit.  18.  c.  2. 


1  Init.  200,  6. 
n.  1. 


Rowev. 
Power^iofn, 
c.  U. 


Sometidiei  u  a 
coofimation. 


Section  1. 

Tii  E  effect  and  operation  of  a  fine  frequently  depends 
on  the  particular  situation  of  the  cognizor  or  cognizee, 
respecting  the  property  to  which  it  is  levied.  Thus, 
if  one  joint  tenant  levies  a  fine  to  his  companion,  it 
will  operate  by  way  of  release.  In  the  case  of  Eustace 
y.  Scawen,  the  Court  held  that  the  fine  should  enure 
by  way  of  release. 

.  2*.  But  if  one  coparcener  in  tail  levies  a  fine  to 
another,  sur  cognizance  de  droit y  S^c.  it  does :  not  -■  enure 
by  way  of  release,  but  by  way  of  grant ;  said  it  will 
be  a  discontinuance  and  alteration  of  the  estate, 
without  execution ;  because  one  coparcener  may  en- 
feoff another,  and  a  fine  has  the  same  effect,  in. this' 
case,  as  a  feoffment. 

3.  Although  a  fine  may  be  void  as  to  strangers,  on 
account  of  the  want  of  a  freehold  estate  in  one  or  other 
of  the  parties,  yet  it  may  operate  as  a  grant  of  an 
estate  in  remainder  or  reversion  by  the  cognizee  to  the 
cognizor. 

4.  A  fine  may  also  operate  as  a  confirmation  of  a 
former  estate,  which  was  before  defeasible.    Thus,  if 
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a  tenant  in  tail  bargains  and  sells  his  estate  tail  in  fee,  sevmonr'icaae. 
and  then  levies  a  fine  to  the  bargainee,  the  fine  will 
operate  as  a  confirmation  of  the  estate  which  passed 
by  the  bargain  and  sale.     So  if  a  tenant  in  tail  exe-  '* 

cutes  a  lease  not  warranted  by  the  statute  32  Hen.  ion  v.  BuIi. 
VIII.  c.  28.,  makes  a  mortgage,  confesses  a  judgment,  473. 
or  incumbers  his  estate  in  any  other  manner,  and  af- 
terwards levies  a  fine,  it  will  operate  as  a  confirmation 
of  all  his  prior  charges  and  incumbrances. 

5.  In  the  same  manner,  where  a  tenant  for  life,  and  Hoibeachv. 
the  remainder-man  in  tail,  join  in  granting  a  rent-  winehAo2. 
charge  in  fee  out  of  the  land,  and  afterwards  join  in 
levying  a  fine  to  another  person ;  the  rent  which  was 

before  determinable,  will  be  confirmed  by  the  fine. 

6.  A  fine  being  a  judgment  obtained  by  consent,  in  ii  an  eitpppei  . 
a  fictitious  suit,  and  recorded  in  a  court  of  justice,  all  ^"'•^'^ 
those  who  are  parties  to  it,  and  their  heirs,  are  for 

ever  concluded  from  averring  or  proving  any  thing 
against  it ;  and  therefore  it  operates,  as  to  them,  as  an 
estoppel  on  record.  Thus,  although  a  fine  levied  by 
persons  who  have  no  estate  of  freehold  in  the  lands.  Touch,  u. 
is  void  as  to  strangers,  yet  it  will  operate  as  an  estoppel 
against  all  the  parties  to  it.  So  if  two  persons  are 
seised  in  fee,  and  a  stranger  levies  a  fine  to  them,  and 
to  the  heirs  of  one  of  them,  the  other  will  be  thereby  v 
estopped  from  claiming  any  thing  more  than  an  estate 
for  life  in  the  lands. 

7.  Husband  and  wife  granted  an  estate  to  trustees;  Hdptv.  Here- 
of  which  the  wife's  father  was  seisfed  in  fee  simple.  Aid/ 242."' 
Afterwards,  in  the  life  of  the  father,  the  husband  and 

wife  levied  a  fine  of  the  lands  to  the  uses  of  the  settle- 
ment. The  father  died,  leaving  the  wife  one  of  his  co- 
heiresses. The  Court  of  King's  Bench  certified  to  the 
Vice  Chancellor,  that  the  lands  became  subject  to 
and  bound  by  the  uses  of  the  settlement ;  which  could 
only  be  upon  the  principle  that  the  fine  operated  by 
way  of  estoppel  against  the  husband  and  wife,  and  all 
persttos  claiming  title  under  them . 
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wede  V.  8.  Estates  in  remainder^  whether  vested  or  contiiiTi 

Tit.  16.  c.  0.     gent,  and  also  estates  in  reversion,  may  be  transferred 

indirectly  by  season  of  the  estoppel,  which  will  bind. 

those  interests  when  they  accrue. 
Lets  10  Um  rt-       9.  The  Operation  of  a  fine  levied  by  a  tenant  in  tail, 
li^om  k  ulbto   ^ho  has  the  immediate  reversion  in  fee  in  himself,  has 
IJ^^"        been  already  stated.    In  such  a  case  the  reversion  be* 
i5?"?;-Mf3-  comes  liable  to  the  incumbrances  of  all  those  who 

Tit.  17.  §  36. 

were  entitled  to  it ;  so  that  if  a  tenant  in  tail,  with  the 
immediate  reversion  in  fee  in  himself,  makes  a  lea^, 
acknowledges  a  judgment,  or  incumbers  his  estate  in 
any  other  manner,  and  afterwards  levies  a  fine,  it  will 
let  in  the  reversion^  and  make  it  liable  to  all  those  in-> 
cumbrances. 
KynattooT.         10.  In  the  samc  manner,  where  a  person  is  tenant 

Cltfks  Tit 

i;.    '    *     for  life,  remainder  to  his  first  and  other  sons  in  tail, 

with  the  reversion  in  fee  in  himself,  and  becopies  in« 

debted  by  bond,  or  incumbers  the  estate  in  any  other 

manner ;  if,  after  the  death  of  such  a  tenant  for  life, 

his  son  levies  a  fine,  it  will  let  in  the  reversion  in  fee, 

and  make  it  liable  to  his  father *s  incumbrances. 

DevMuramtia.      ij.  Where  a  fine  is  levied  by  a  tenant  for  life, 

siont  expectant*  its  opcratiou  is  to  dcvcst  and  displace  the  estates  in 

Sfc!**"*  ^"     remainder,  and  also  the  reversion.     Thus,  if  A.  is 

\^'^]h!'    tenant  for  life,  remainder  to  B.  in  tail,  reversion  to 

5^i?"*^/'^*  C.  in  fee;   B.  and  C.   have  immediate  fixed  and 

Tit,  16.  ^»  *•  .    ,  ^ 

vested  nghts  of  enjoyment;  that  is,  estates  in /ir<fM9i<i, 
though  only  to  take  efiect  in  possession  and  pernancy 
of  profits,  infuturo.  Now,  if  A.  levies  a  fine  of  his  life 
estate,  it  will  devest  that  right  of  future  enjoyment, 
leaving  only  in  B.  and  C.  a  right  of  entry,  which  they 
must  exercise,  when  their  right  of  possession  accruesj 
in  order  to  revest  themselves  in  their  former  estates. 
Ante,  •.  11.  j2.  One  of  the  questions  in  the  case  of  Goodright 
V.  Forrester  was,  whether  the  fine  levied  by  Philip 
Browne  devested  the  estate  of  Thomas  Burton  the  re-> 
versioner  ? 
Lord  Ellenborough  delivered  the  judgment  of  tha 
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Court*  He  said,  they  were  all  of  opinion  that  the 
fine  devested  the  estate  of  Thomas  Burtoja ;  and  that 
the  answer  of  Mr.  Serjeant  Williamsj  viz.  "  That  a 
remainder-man  was  not  bound,  since  the  stat.  4  Hen. 
YII.  to  look  to  his  estate^  till  the  determination  of 
the  preceding  estates/'  was  not  satisfactory;  for 
though  that  statute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  those  who  folio wed« 
as  it  did  before  the  statute  of  non-claim,  34  Edw.  HI.  Ante,  c  8. 
yet  it  had  not  preserved  the  right  of  the  subsequent 
remainder-men,  by  at  all  altering  the  immediate  effect 
of  the  fine  upon  the  remainders ;  but  by  giving  all  the 
remainder-men  rights  of  entry,  within  five  years  after 
their  respective  titles  should  accrue,  and  thereby  pre- 
venting their  rights  from  depending  on  the  conduct  of 
the  person  whose  right  of  entry  accrued  immediately 
on  the  forfeiture.  And  their  opinion  was,  that  the  ef- 
fect of  Philip  Browne's  fine  was  to  devest  the  estate 
in  reversion  of  Thomas  Burton,  leaving  in  him  only 
such  right  of  entry  as  the  forfeiture  incurred  by  reason 
of  the  fine  authorized  him  then  to  exercise ;  and  if 
that  should  not  be  thereupon  presently  exercised  by 
him,  leaving  in  him  a  future  right  of  entry,  to  be  ex- 
ercised within  five  years  after  the  determination  of  the 
estates  for  life,  and  of  the  remainder  of  the  term  of 
forty  years. 

13.  It  was  resolved  in  Margaret  Podger's  case,  that  ^  Rjp;  *^*8 
if  a  tenant  for  life  accepts  a  fine  from  a  stranger,  it 

does  not  devest  the  estate  of  him  in  reversion  or  re- 
mainder, 

14.  It  was  also  held  in  a  modem  case,  that  where  a 
tenant  fpr  life  levied  a  fine,  and  afterwards  devised 
the  premises,  and  died  seised,  the  entry  and  con- 
tinuing possession  of  the  devisee,  was  no  disseisin  of 
the  reversioner. 

15.  Anne  Evans  being  tenant  for  life  of  the  premises  yrtOiMm  ▼. 
m  question,  levied  a  fine  thereof  in  1792»  and  died  in  12  Em.  hi. 
1808,  havmg  previously  made  her  will,  by  which  she 
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devised  them  to  the  defendant  Thomas,  vrho  upon  her 
death  took  possession  of  the  same,  under  the  will,  and 
so  continued  in  possession  till  the  time  of  bringing  the 
action. 

It  was  contended,  in  bar  to  the  ejectment,  that  the 
fine  was  a  forfeiture  of  the  estate  for  life,  and  that  the 
entry  and  possession  of  the  devisee  amounted  to  a  dis- 
seisin, otherwise  there  could  be  no  disseisin  committed 
in  the  present  times. 

Lord  EUenborough  said,  that  no  act  had  been  done 
by  the  defendant  to  make  a  disseisin.    The  lessor  of 
the  plaintiff  never  was  in  possession,  and  therefore 
could  not  be  disseised  or  put  out  of  possession.     It 
did  not  even  appear  that  the  defendant  was  cog^nizant 
of  the  claim  of  the  lessor.     Disseisin  was  formerly  a 
notorious  act,  when  the  disseisor  puts  himself  in  the 
place  of  the  disseisee,  as  tenant  of  the  freehold^  and 
performed  the  acts  of  the  freeholder,  and  appeared  in 
that  character  in  the  lord's  court.     But  no  act  of  no- 
toriety was  stated  to  have  been  done  by  the  defendant, 
as  claiming  to  put  himself  in  the  place  of  the  rightful 
freeholder.     It  would  be  carrying  the  doctrine  of  dis- 
seisin further  than  any  other  case  had  done,  to  say  that 
the  mere  taking  of  the  rents  and  profits,  as  devisee  of 
the  land,  was  a  disseisin,  without  meaning  to  do  this 
adversely  to  the  party  entitled ;  for  it  did  not  even 
appear  that  when  he  entered  he  knew  of  the  lessor's 
claims. 
Judgment  was  given  for  the  plaintiff. 
DuoQDtinuei         16.  It  has  bccu  stated  in  Tit.  2.  c.  2.,  that  an  estate 
and  devettt  die  tail  may  be  discontinued  ;  and  the  nature  and  effects 
SfwiMi."  *"**  of  21  discontinuance  have  been  also  explained.  Tit.  29. 
c.  1 .  Now  a  fine  is  one  of  those  assurances  by  which  an 
estate  tail  may  be  discontinued,  and  the  estates,  in  re- 
mainder as  also  the  reversion  devested  and  turned  to  a 
right ;   so  that  the  remainder-man  or .  reversioner  is 
barred  of  his  entry;  and  has  only  a  right  of  action  left. 
For  though  the  statute  De  dofiiss^ys,  et  si  Jims  super 


ntU  XXXV.     Fine.     Ch.  xii.  ^  17—19.  225 

hfjusmodi  tenementum  in  posterum ,  levetm\  ipso  jure,  sit 
nuUus  ;  yet  these  words  were  only  held  to  extend  to 
the  right  of  the  issue  in  tail,  and  not  to  their  possession. 

17.  An  estate  tail  is  not  discontinued  unless  the  re-  T!t.2.  c.  2. 
mainder  or  reversion  be  discontinued ;  and  therefore 

if  the  reversion  or  remainder  be  in  the  Crown,  the 
tenant  in  tail  cannot  by  fine  discontinue  his  estate. 

18.  A  fine  may  either  operate  as  a  discontinuance 
in  fee,  or  only  for  a  particular  period,  according  to  the 
nature  of  the  estate  from  tiie  creation  of  which  the 
discontinuance  arises* 

19.  A  tenant  in  tail  levied  a  fine,  to  the  use  of  I.  S.  Hum  v. 

for  the  life  of  L  S.  with  warranty ;  he  afterwards  levied  2  saik.  244.    ! 
a  fine  to  the  use  of  himself  and  his  heirs,  with  warranty ; 
and  after  that,  bargained  and  sold  to  another  and  his 
heirs. 
It  was  held  by  Lord  Holt  and  Justice  .t^pwell,-— ; 

I.  That  the  first  fine  made  a  discontinuance ;    but 
It  was  only  a  discontinuance  for  the  life  of  I.  S.,  be- . 
cause  the  wrongful  estate  that  caused   the  discon- 
tinuance w^as  only  an  estate  for  his  life,  and  the  dis- 
continuance could  remain  no  longer  than  that  estate. 

II.  That  the  second  fine  could  not  enlarge  the  dis- 
continuance, because  the  estate  raised  by  the  fine 
returned  back  to  the  cognizor,  and  consequently  the 
warranty  which  was  amiexed  to  it  was  extinguished ; 
and  it  would  be  a  vain  thing  to  make  a  discontinuance 
for  the  sake  of  that  warranty,  which  was  destroyed  in 
its  creation. 

III.  That  supposing  the  second  fine  had  been  levied 
to  R,S.  a  stranger,  yet  during  the  life  of  the  first  cog- 
nizee,  this  second  fine  made  no  discontinuance ;  be- 
caqse  the  estate  was  turned  to  a  right  by  the  first  fine, 
and  the  second  fine  could  not  turn  it  more  to  a  right  ;^ 
so  as  it  was  not  a  present  or  an  immediate  discon- 
tinuance :  but  if  the  first  cognizee  died  in  the  life  of 
th^enant  in  tail,  then  it  would  become  a  discon- 
tinuance :  for  the  new  reversion  which  the  tenant  in 

VOL.  v.  Q 
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tail  gained,  and  to  which  the  warranty  was  annexed, 
was  e!x;ecuted  in  possession  in  R.  S.,  and  thete  was 
no  right  of  entry  or  action  in  any  body  when  the 
estate  was  executed ;  for  the  tenant  in  tail  could  not 
enter,  and  the  issue  had  no  right.    And  they  com- 
pared it  to  Littleton,  %  620,  622. 
20.  Where  the  original  conveyance  of  an  estate  tail 
.  is  not  by  fine,  but  it  is  only  levied  as  a  confirmation 
of  some  prior  conveyance,  it  will  not  in  that  case  ope- 
rate as  a  discontinuance  of  the  estate  tail,  or  take 
away  the  entry  of  the  remainder-man. 
s^ynuw'*  21 .  Lord  Cheney  being  tenant  in  tail,  with  remainder 

SSr*  **"'  in  tail  to  John  Cheney,  conveyed  the  premises  by 
bargain  and  sale  enrolled,  to  William  Higham  and  bis 
heirs,  by  force  whereof  he  entered  and  was  seised : 
and  in  a  year  afterwards,  he  levied  a  fine  with  pro- 
clsunations  to  the  said  Higham  and  his  heirs,  with 
general  warranty.  Lord  Cheney  died  without  issue ; 
upon  which  John  Cheney^  the  remainder-man  in  tail, 
entered  upon  the  premises;  and  the  question  vi^as, 
whether  his  entry  was  lawful  ? 

It  was  resolved,  that  the  entry  of  John  Cheney 
was  not  taken  away  by  the  fine,  because  it  did  not  dis- 
continue the  estate  tail,  but  only  operated  as  a  con- 
firmation of  the  estate  of  the  bargainee,  which  was 
originally  determinable  on  the  death  of  the  tenant  in 
tail;  whereas  the  fine  confirmed  it,  as  long  as  the 
tenant  in  tail  had  heirs  of  his  body.  It  was  agreed, 
that  if  the  fine  had  been  levied  before  the  bargain  and 
sale  was  executed,  it  would  have  discontinued  the 
estate  tail,  by  which  means  the  entry  of  John  Cheney 
would  have  been  taken  away ;  but  the  estate  tail  not 
being  discontinued,  the  remainder  was  not  turned  to  a 
right. 

22.  But  where  a  fine  is  levied  in  pursuance  6f  a 
covenant,  in  a  prior  conveyance  of  an  estate  tail }  as 
where  a  tenant  in  tail  conveys  his  estate  by  lease^«Jid 
release,  and  covenants  in  the  release  to  ^  levy  a  &Le, 
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which,  is  done  accordingly ;  in  that  case  the  lease  and 
iplease  and  fine  will  be  considered  as  one  assurance, 
and  will  therefore  operate  as  a  discontinuance  of  the 
estate  tail. 
23«  A  person  being  tenant  in  tail  male^  with  remainder  P^  v.*wiiiie. 

head.  2  Bunr. 

over  in  fee,  in  consideration  of  marriage,  conveyed  704. 
his  estate,  by  lease  and  release,  to  trustees  and  their 
heiiB,  to  several  uses ;  and  in  the  release  he  covenanted 
to  levy  a  fine  to  the  same  uses.  The  marriage  took 
effect,  and  the  tenant  in  tail  levied  a  fine,  in  pursuance 
of  his  covenant*  Afterwards  the  tenant  in  tail  di^d 
without  issue,  and  the  remainder-man  made  an  actual 
entry  upon  the  lands  to  avoid  the  fine,  and  then 
brought  an  ejectment*  The  question  was,  whether 
the  remainder-man  had  a  right  of  entry?  It  was 
contended  that  the  entry  was  lawful,  unless  a  discon- 
tinuance of  the  estate  tail  could  be  proved.  Th&t 
ftom  the  authority  of  Seymour's  case  the  fine  did  not 
operate  as  a  discontinuance,  because  it  passed  no 
freehold,  the  freehold  having  been  conveyed  by  the 
lease  and  release,  before  the  fine  was  levied,  which 
thevelbie  only  operated  as  a  confirmation  of  the^pre-* 
ceding  estate. 

The  Court  was,  however,  unanimously  of  opinion, 
that  the  lease  and  release  and  fine  operated  as  one 
assnrmnce,  and  discontinued  the  remainder  in  fee,  by 
which  it  was  turned  to  a  right,  so  that  the  plaintiff 
had.  lost  his  right  of  entry,  and  was  put  to  his  writ  of 
formedon ;  because  the  operation  of  the  deeds  and 
fine  ought  not  to  be  divided  and  considered  distinctly, 
as  Uiat  would  defeat  the  intention  of  the  parties,  aihd 
overturn  a  great  number  of  family  settlements.  That 
the  deeds  of  lease  and  release  were  incomplete  until 
the  fine  was  levied,  and  only  operated  as  a  declaration 
of  the  uses  of  the  fine,  so  that  the  estate  tail  passed 
by  the  fine.  And  this  case  was  quite  different. from 
Seymour's ;  for  in  that  case  Lord  Cheney  did  not 
levy  the  fine  until  a  year  after  the  bargain  and  sale 
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was  enrolled;  and  it  was  expresisly  found  by  the 
yerdict,  that  the  bargainee  entered,  and  was  seised 
by  force  of  the  bargain  and  sale,  only ;  so  that  the 
bargain  and  sale  was  totally  unconnected  with  the 
fine,  nor  did  it  appear  that  any  fine  was  intended  to 
be  levied  at  the  time  when  the  bargain  and  sale  was 
executed. 

.  24.  It  has  been  stated  that  there  can  be  no  discon- 
tinuance of  things  lying  in  grant.  So  that  if  a  tenant 
in  tail  of  a  rent,  advowson,  or  common,  levies  a  fine 
of  such  rent,  &c.,  there  is  no  discontinuance. 

25.  It  is  laid  down  by  the  Judges,  in  the  case  of 
Fines,  that  if  a  tenant  in  tail  accepts  a  fine  from  a 
stranger  it  does  not  discontinue  the  estate  tail,  but 
after  his  death  the  issue  may  enter. 

26.  A  fine  will  in  general  operate  as  a  revocation 
of  a  prior  devise  of  the  lands  whereof  the  fine  is  levied. 
The  reason  of  which  will  be  stated  in  Title  38,  De- 
vi^e,  Ch.  6. 

27.  Where  a  person  who  is  only  tenant  for  life, 
levies  a  fine  sur  cognizance  de  droit,  Sfc.  it  will  operate 
as  a  forfeiture  of  his  estate ;  because  it  is  an  attempt 
to  create  a  greater  estate  than  he  can  lawfully  convey ; 
and  also  a  renunciation  of  the  feudal  connexion  be- 
tween the  tenant  and  his  lord.  So  if  a  tenant  for  life 
accepts  a  fine  sur  cognizance  de  droit,  Sgc.  for  it  is  a 
denial  of  tenure,  upon  two  accounts ;  first  in  ad- 
mitting the  reversion  to  have  been  in  a  stranger  to 
convey ;  and,  secondly,  in  accepting  of  it  himself,  to  the 
prejudice  of  the  person  in  reversion. 

28.  If  A.  be  tenant  for  life,  with  remainder  to  B. 
for  life,  and  A.  levies  a  fine  to  B. ;  this  is  a  forfeiture 
of  both  their  estates :  for  by  their  own  act  on  record 
they  have  denied  the  reversion  to  be  in  the  lord ;  the 
one  by  giving,  and  the  other  by  receiving  it. 

29.  A.  was  tenant  for  life,  remainder  for  life  to  B., 
remainder  in  tail  to  C,  remainder  to  B.  in  fee.  B.  levied 
a  fine  sur  cognizance  de  droits  ^c:  to  a  stranger.     It 
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was  adjudged  to  be  a  forfeiture  of  his  estate  in  re- 
mainder for  life ;  so  that  after  A.'s  death,  G.  might 
enter,  because  the  fine  transferred  a  fee  simple  in 
possession  by  estoppel,  against  which  he  could  not 
aver  that  he  only  passed  an  estate  for  life  in  prasenti, 
with  a  fee  simple  expectant  on  the  death  of  C.  without 
issue  ;  for  the  fine  supposed  a  prior  gift  in  fee  simple, 
which  he  could  not  lawfully  make,  while  the  estate  f6T 
life  of  A.  and  the  intermediate  remainder  of  C.  in  tail, 
were  subsisting. 

30.  But  where  the  person  who  has  the  next  estate 
of  inheritance  joins  with  the  tenant  for  life  in  levymg 
a  fine,  it  does  not  then  operate  as  a  forfeiture. 

31.  A.  being  tenant  for  life,  with  remainder  in  tail  J^**'iL*"^ 
to  B.,  they  both  joined  in  levying  a  fine  sur  cognizance  i  vcai.  leo. 
de  droit  come  ceo,  S^c.  to  a  stranger  in  fee. 

It  was  resolved,  that  this  was  neither  a  discon- 
tinuance nor  a  forfeiture,  but  that  each  of  the  parties 
to  the  fine  gave  that  which  he  might  lawfully  dispose 
of ;  and  that  the  law  would  construe  it  to  be,  first,  the 
grant  of  the  person  in  remainder,  and,  afterwards,  the 
grant  of  the  tenant  for  life. 

32.  If  a  tenant  for  life  of  a  rent  or  advowson  levies  }.j^^^'*' 
a  fine  of  them,  it  will  create  a  forfeiture  ;  for  although  in 

this  case  the  fine  passes  no  more  than  it  lawfully  may, 
yet,  being  a  public  and  solemn  renunciation  of  the 
estate  for  life,  in  a  court  of  record,  it  is  within  the 
reason  of  the  law,  and  amounts  to  a  forfeiture. 

33.  A  fine  sur  concessit,  levied  by  a  tenant  for  life,  ^^^oitd^ 
does  not  operate  as  a  forfeiture  of  his  estate,  because  ^^' 

it  only  transfers  such  an  interest  as  the  tenant  for  life 
may  lawfully  pass,  without  devesting  or  displacing  the 
estates  in  remainder  or  reversion. 

34.  Although  a  fine  sur  cognizance  de  droit,  ^c.  levied  i  loit.  251.  k 
by  a  tenant  for  years,  does  not  create  any  bar,  yet  it 

will  operate  as  a  forfeiture  of  the  term;  but  a  fine  Tit.8.c.3. 
sur^concessit  will  not  have  this  effect* 

35.  No  fine  levied  by  a  cestui  que  trust  for  life  will  a^it  wi!* 
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bci  allowed  iti  Chancery  to  operate  as  a  forfeiture,  be*- 
cause  it  cannot  aiSect  the  subsequent  remainders; 
and  therefore  such  a  fine  will,  in  equity,  operate,  at 
most,  as  a  grant  of  the  interest  of  whicft  the  cestui 
que  trust  has  a  power  to  dispose. 

Co.  Sup.  c.  11.  ^6.  If  a  copyholder  levies  a  fine  of  his  copyhold,  it 
will  operate  as  a  forfeiture ;  and  in  such  a  case,  no 
acceptance  of  rent,  or  other  act  done  by  the  lord, 
will  be  available  to  make  the  estate  good.     It  is, 

Doev.Heiier,  howcvcr.  Said,  in  a  modern  case,  that  this  doctrine  is 
too  general ;  for  unless  there  is  a  change  of  posses- 
sion, the  fine  will  be  void  against* the  lord. 

A  fine  lar  done,      37.  It  has  bccu  showu,  that  in  a  fine  sur  done,  grant, 

d^i^a  m«r  and  render,  the  cognizee  is  but  an  instrument,  who  has 

^l%.3.  &  seisin  only  for  an  instant,  which  is  not  sufficient  to 
entitle  his  wife  to  dower,  yet  it  has  been  adjudged^ 
that  this  species  of  fine  operates  as  a  feoffment  and  re- 
enfeoffment,  and  therefore  gives  a  new  estate.  * 

Aodiitentbt  SB*  In  consequcuce  of  this  doctrine,  if  a  person 
^^  seised  in  fee  of  an  estate,  ex  parte  nuUemAj  levies  a  fine. 

Tit.  29.  c.  8.  sur  done,  grant,  and  render,  and  takes  back  an  estate  to 
himself  and  his  heirs,  the  mode  of  descent  is  thereby 
altered,  and  the  estate  will  afterwards  descend  to  the 
h%m,  ex  parte  patemA.  ' 

Mcev.Lng.       39.  I.  S.  being  seised  of  lands  ex  parte  matemd^  he 

fo»d,  1  Show.  ^  ^  ' 

S2.  i8aUL.337.  and  his  wife  levied  a  fine  to  I.  N.  and  LB.,  and  they 
Holt, '253.*  by  the  same  fine  granted  and  rendered  the  same  lands 
to  the  use  of  the  said  I.  S.  and  his  wife,  and  the 
heirs  of  their  two  bodies,  remainder  to  the  right, heirs 
of  I.  S.  The  husband  and  wife  died  without  issue; 
and  the  question  was,  whether  the  remainder  de- 
scended to.  the  heirs  on  the  part  of  .the  mother,  or  on 
the  part  of  the  father. 

It  was  argued  on  the  one  side,  that  this  seisin  of 
the  cognizee  was  merely  fictitious ;  for  if  the  cognizee 
had  a  term  for  years  in  the  land,  it  would  not  be 
merged  :  that  it  was  like  the  case  of  a  surrender  of  a 
copyhold  into  the  hands  of  the  lord,  who  was  thereby 
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only  a  mere  instrument :  theirefore,  that  nothing  was 
altered  by  the  fine,  but  the  estate  remained  as  before. 

On  the  other  side .  it  was  insisted,  that  the  cognizee 
could  not  r Alder  the  estate,  unless  he  had  it  in  him  : 
and  that  the  grant  and  render  operated  as  a  feoff- 
ment and  re-enfeoffment. 

The  Court  held,  that  the  estate  was  once  in  the 
cognizee,  otherwise  he  could  not  give  it  back ;  that 
the  grant  and  render  was  a  conveyance  at  common 
law,  and  made  the  cognizor  a  new  purchaser,  as  much 
as  a  feoffment  and  re-enfeoffment :  so  that  the  remain*- 
der  descended  to  the  heirs  on  the  part  of  the  flEtther. 

40.  It  isi  observable,  that  this  is  the  only  sort  of  fine 
which  gives  a  new  estate ;  for  if  a  person  seised  ejp 
parte  matemd  levies  a  fine  sur  cognizance  de  droit,  S^c 
and  either  makes  no  declaration  of  the  uses  of  it^  or 
declares  it  to  be  to  the  use  of  himself  and  his  heirs, 
the  lands  will  still  descend  es  parte  matemd  ;  because 
it  is  the  old  use,  which,  consisting  in  trust  and  con* 
fidence,  will  follow  the  nature  of  the  land,  and  Will 
descend  as  the  land  would  have  descended,  if  no  alter- 
ation had  been  made ;  and  it  is  totally  immaterial 
whether  the  use  be  expressly  declared  on  a  fine  of  that 
kind,  or  permitted  to  arise  by  implication. 
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lind  interests,  to  which  its  operation  does  nat  eit- 
tend. 

2.  By  the  common  law,  no  laches  can  be  imputed 
to  the  King;  and  therefore  no  delay  or  omission  on 
his  part,  in  making  a  claim,  will  bar  his  right.  From 
thence  has  arisen  the  maxim.  Nullum  tempus  occurrit 
regi ;  ibx  the  law  supposes  the  King  to  be  always 
busied  for  the  public  good^  and  therefore  that  he  has 
not  leisure  to  assert  his  rights  within  the  time  pre- 
scribed for  other  persons.  It  follows,  from  this  prin- 
ciple, '  that  the  King  cannot  be  barred  by  a  fine  to 
wiiich  he  is  hot  a  party ;  nor  is  the  royal  prerogative 
in  this  instance  taken  away  by  the  Nullmn  Tempus  Act. 
y  3 .  Ecclesiasti<:al  corporations,  and  in  general  all 
ecclesiastical  persons,  who  are  seised  in  right  of  their, 
churches  only,  and  have  not  an  absolute  estate  in  tfiieir 
possessions,  being  restrained  from  alienation  by  several 
statutes,  are  not  only  prohibited  from  levying  fines,  but 
cannot  even  bar  their  successors  by  their  non-claim. - 
.  4.  Thus  in  a  case  in  13  Ja.  I.,  where  a  fine  and  five 
years  non-claim  was  set  up  in  bar  to  an  ejectment, 
brought  by  the  Master  and  Fellows  of  Magdalen 
College,  one  of  the  points  was,  whether  the  Master 
and  Fellows  were  barred  by  the  fine  and  non-claim : 
and  it  was  resolved,  that  the  right  of  the  College  was 
not  barred;  for  the  words  of  the  stat.  13  Eliz.,  which 
prohibits  all  ecclesiastical  corporations  from  aliena- 
tion, were,  "  That  all  leases,  gifts,  grants,  feoffments, 
conveyances,  or  estates,  to  be  made,  had,  or  suffered 
by  any  master  and  fellows  of  any  college,  &c.  to  any 
person  or  persons,  &c.  (except  leases),  shall  be  utterly 
void  and  of  none  effect,  to  all  intents,  constructions, 
and  purposes."  So  that  when  a  fine  was  levied,  and 
no  claim  was  made  for  five  years,  there  was  a  con- 
veyance permitted  and  suffered  by  the  Master  and 
Fellows  of  the  college ;  and  it  would  have  been  of  no 
effect  to  have  prohibited  the  Master  and  Fellows  theinr 
selves  from  making  conveyances  of  their  lands,  if  they 


Title  XXXV.    Fme.    Ch.  xiii.  §  5,  6.  233 

were  allowed  ta  have  a  power,  by  their  permission 
and  noTi*claim,  to  bar  their  successors. 

A  bishop,  dean,  or  vicar,  may,  however,  be  him- 
self barred  by  his  own  non-claim,  as  has  been  stated  Aiite,c.ii. 
in  a  former  chapter. 

5.  It  is  a  rule  of  law,  that  no  estate  or  interest  can  Esutef  notds- 
be  barred  by  a  fine,  unless  it  is  devested  out  of  the  **"*^' 
real  owner,  either  before  the  fine  is  levied,  or  by  the 
operation  of  the  fine  itself:  that  is,  unless  the  real 

owner  is  put  out  of  possession  of  such  estate  or  in- 
terest ,'  and  that  while  he  continues  in  possession,  a 
fine  will  not  affect  him. 

This  doctrine  is  stated  arguendo  in  Saffyn's  case  in  s  Rep.  123.  b. 
the  following  words :  "  No  fine  levied  with  proclama- 
tions shall  bind  any  but  those  who  are  put  out  of  pos- 
isession,  and  have  but  a. right;  for  if  their  estate  or 
interest  be  not  devested  out  of.  them,  but .  remains  in 
them  as  it  was.a^  initio,  they  need  not  make  an  entry 
or  claim  to  that  which  never  was  devested." 

6.  Lord  Coke  states  the  second  resolution  in  Mar-  9Rep.io6.<i. 
garet  Podger's  case  thus:  **  That  no  fine  nor  warranty 

shall  bar  any  estate  in  possession,  reversion,  or  re- 
mainder, which  is  not  devested  and  put  to  a  right ;  for 
he  who  has  the  estate  or  interest  in  him  cannot  be  put 
to  his  action,  entry,  or  claim,  for  he  has  that  which  the 
action,  entry,  or  claim  would  vest  in  him  or  give  him." 
^  There  is  a  considerable  inaccuracy  in  this  passage, 
if  the  words  "  devested  and  put  to  a  right"  are  under- 
stood conjunctively,  and  in  that  strict  technical  sense 
which  the  law  annexes  to  them.  The  word  *'  devest" 
signifies .  nothing  more  than  a  mere  deprivation  of  the 
possession  *.  But  the  words,  "  put  to  a  right,"  have  a 
much  more  extensive  signification,  as  they  mean  a  de- 
.privation,  not  only  of  the  possession,  but  also  of  the 
right  of  possession ;  for  where  an  estate  is  turned  to  Tu.  29.  c  i. 

*  Devest,  devesHre,  Is  contrary  to  iAvest ;  for  as  investire  sigxufies 
posseesionem  tradere,  so  d&vestire  means  possessionem  auferre. 

Cow£ll's  Diet. 
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a  right,  the  owner  has  only  the  Jus  pfvprietatis,  or 
mere  right  of  property.  If  therefore  the  above  pas- 
sage be  strictly  taken,  it  will  appear  to  be  unsupported 
by  any  authority ;  for  though  it  may  be  necessary  that 
an  estate  be  devested,  before  it  can  he  barred  by  a 
fine ;  yet  it  is  by  no  means  necessary  that  it  should 
be  put  to  a  right. 
'aiiu,c.  11.  7.  Thus  in  the  case  of  Stowell  v.  2k)uch^  when 

Stowell  was  disseised  by  2ouch,  his  estate  was  merely 
devested ;  that  is,  he  had  only  lost  the  actual  posses* 
sion ;  but  it  yras  not  turned  to  a  right,  for  he  still  con- 
tinued to  have  in  him  both  the  right  pf  possession  and 
the  right  of  property ;  and  yet  all  the  Judges  agreed 
that  he  was  barred  by  the  fine  and  non-claim. 

8.  The  rule  of  law  therefore  clearly  is,  that  no  per- 
son can  be  barred  by  a  fine,  unless  his  estate  is  de- 
vested, or  turned  to  a  right;  and  he  has  only  a  right  of 
entry,  or  a  right  of  action,  left  in  him ;  and  where  an 
estate  is  turned  to  a  right,  it  is  necessarily  devested, 
though  not  e  contra. 
PocusT.  9,  A  person  who  was  seised  in  fee,  for  the  con- 

Hud."^,  tinuance  of  his  estate  in  his  name  and  family,  made  a 
lease  for  500  years  to  a  trustee,  in  trust  that  he  himself 
should  receive  the  profits  during  his  life,  and  that 
afterwards  his  brother  should  receive  them.  Some 
time  after,  the  lessor,  being  in  possession  according  to 
the  trust,  covenanted  with  other  parties,  for  the  same 
considerations,  to  stand  seised  6f  those  lands  to  the 
use  of  himself  for  life,  remainder  to  the  use  of  his  bro- 
ther, &c.,  and  that  the  said  lease  and  all  other  estates 
,  made  or  to  be  made  by  him  should  be  and  enure  to 
the  same  uses>  and  then  levied  a  fine  to  the  uses  of 
that  deed. 

A  question  arose,  whether  the  term  of  500  years 
was  barred  by  the  fine  and  non-claim.  Lord  Hale 
observed,  that  nothing  had  been  done  whereby  the 
estate  of  the  lessee  was  devested  or  displaced ;  for 
the  lessor  continuing  in  possession,  by  permission  of 
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the  lessee,  as  must  be  presumed,  he  was  only  tenant 
at  will  to  the  lessee,  and  therefore  his  fine  had  no 
operation. 

10.  If  a  person  who  has  made  a  lease  to  trustees,  and 
has  still  continued  in  possession,  makes  another  lease 
of  the  same  lands,  and  levies  a  fine  to  confirm  it,  the 
first  lease  will  be  devested  by  the  second,  so  that  it 
will  then  be  barred  by  the  fine. 

1 1 .  The  Marquis  of  Winchester  made  a  lease  for  Freeman  t.  ; 
100  years,  in  trust  to  attend  the  inheritance;   the  fv^JJ^jg. 
lessee  entered ;   and  then  the  Marquis  entered  and  ^^-  **•  ^' 
received  the  profits,  and  afterwards  made  a  lease 

for  fifty-four  years,  and  covenanted  to  levy  a  fine  to 
confirm  it,  which  he  levied  accordingly,  and  five 
years  passed  without  any  claim  by  the  first  lessee. 

It  was  adjudged  by  the  Court  of  Common  Pleas, 
and  affirmed  by  the  Court  of  King's  Bench,  upon  a 
writ  of  error — i.  That  when  the  Marquis  entered  on 
the  lessee  for  100  years,  he  became  tenant  at  will  to 
him,  to  which  estate  it  was  not  always  requisite  that 
there  be  the  express  consent  of  both  parties^  but  if  there 
was  any  thing  tantamount  it  was  sufficient,  as  here  the 
trust  implied  that  the  lessor  should  take  the  profits, 
being  the  cestid  que  trusty  which  included  at  least  an 
estate  at  will. 

11.  That  when  thie  Marquis  made  the  lease  for  fifty- 
four  years,  though  this  was  not  a  disseisin,  because 
the  reversion  was  in  the  lessor  himself,  who  made  the 
lease,  yet  by  this,  the  lease  for  100  years  was  devested, 
displaced  and  turned  to  a  right. 

III.  That  being  so  devested,  it  was  barred  by  the 
fine  and  non-claim. 

12.  It  is  not  only  necessary  that  a  person  should  be  Or  wben  the 
out  of  possession,  to  be  affected  by  a  fine ;  but  it  is  ^^TXm. 
also  requisite  that  the  party  levying  the  fine  should 

jiave  an  adverse  possession,  inconsistent  with  that  of 
the  person  to  be  barred ;  so  that  if  the  possession  of 
the  person  who  levies  a  fine  is  consistent  with  that  of 
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any  other  person,  such  other  person  will  not  be  af- 
fected by  it. 

Fordv.Grej,        13.  Thus  it  has  becu  settled  that  the  possession  of 

isaik.'285.      oni6  joint  tenant  is  the  possession  of  the  other,  so  as 

Tit.  31.  c.  2.  ^Q  prevent  the  effect  of  the  statute  of  limitations;  and 
that  where  there  are  two  joint  tenants  in  fee,  if  one  of 
them  levies  a  fine  of  the  whole,  it  does  not  amount  to 
an  ouster  of  his  companion,  but  only  severs  the  joint 
tenancy,  though  he  is  in  of  the  old  use  again. 

Tit.  19  & 20.  14.  The  possession  of  one  coparcener,  or  of  one 
tenant  in  common,  is  the  possession  of  the'  other ;  nor 
does  the  bare  perception  of  all  the  rents  and  profits 
by  one,  amount  to  an  ouster  of  th^  other,  so  as  to 
make  him  liable  to  be  barred  by  a  fine. 

Future  in-  \^^  i0  the  casc  of  futuFc  iutcrests,  such  as  estates 

in  remainder  and  reversion,  although  the  persons  en* 
titled  cannot  be  put  out  of  possession,  yet  as  they  have 
vested  interests,  such  interests  may  be  devested;  and 

Ante,  c.  12.  jt  has  been  already  shown,  that  estates  in  remainder 
and  reversion  may  be  devested,  so  as  to  leave  only'  a 
right  of  entry  in  the  persons  entitled  to  them,  when 
the  prior  estates  determine ;  in  which  case '  they  may 
be  barred  by  fine.  But  where  estates  in  remainder 
and  reversion  are  not  devested,  a  fine  has  no  operation 
on  them. 

Podger'i  case,  .  16.  A  copyhold  cstatc  was  granted  to  John  Podger, 
*^'  *  and  Mary  and  Elizabeth  his  daughters,  for  three  lives. 
The  lord  of  the  manor,  by  deed  indented  and  enrolled, 
bargained  and  sold  the  lands  to  John  Podger  in  fee, 
who  having  thus  acquired  the  freehold,  levied  a  fine 
thereof  Math  proclamations,  and  died  two  years  after; 
whereupon  the  estate  descended  to  his  son  Marma- 
duke.  Ten  years  after  the  death  of  John  Podger, 
Elizabeth  Podger  entered;  and  it  was  adjudged  that 
her  entry  was  lawful,  for  her  estate  in  remainder  not 
being  devested^  the  fine  had  no  effect  on  it. 

Ante,c.  10.  17.  In  Saffyu's  case  it  was  agreed,  that  although  a 
term  for  years  might  be  barred  by  a  fine,  if  the  lessee 
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were  or  might  have  been  in  possession^  yet  that  so  long  ^  R«p*  124.  ft. 
as  a  lessee  for  years  had  only  an  interesse  termini,  or 
future  right,  he  was  not  affected  by  a  fine.  But  when 
his  term  commenced,  and  he  acquired  a  right  to  enter 
on  the  land,  he  then  had  such  a  present  estate  as  might 
be  devested,  and  which  he  might  revest  by  entry ;  so 
that  his  non-claim  for  five  years  after  the  commence- 
ment of  his  term  barred  him,  because  from  that  time 
he  was  out  of  possession. 

18.  A  person  limited  lands  to  the  use  of  himself  for  Bdwardsr. 
life,  and  if  he  should  settle  a  jointure  oahis  wife,  and  uard?4io. 
make  a  lease  for  thirty-one  years,  to  commence  after 

his  death,  that  then  the  trustees  should  stand  seised  to 
such  uses.    He  made  a  lease  accordingly,  and  then  he  .? 
and  his  wife  levied  a  fine. 

It  was  resolved  that  the  lease  was  not  barred,  be- 
cause being  a  future  interest,  it  was  not  devested  or 
displaced  by  the  fine. 

19.  In  the  case  of  Corbet  v.  Stone,  Lord  Chief  Tit.  ic.  c.  3. 
Baron  Gilbert  observes,  that  judgment  was  given  for  74o!Vo.id. 
the  plaintiff,  which  proved  that  the  grantee  had  an  in- 
terest, and  that  this  interest  was  not  barred  by  a  fine 

and  five  years  non-x^laim  after  the  death  of  the  grantor; 
not  being  touched,  devested,  or  turned  to  a  right. 

20.  The  interest  of  tenants  by  statute  merchant,  ADtr,c.  10^ 
statute  stapjie,  and  elegit,  cannot  be  barred  by  a  fine, 

until  they  have  exten^ded  the  lands,  or  pursued  their 
rights  i^  some,  other  manner;  for  until  then  they  have 
no  right  to.  enter  on , the  lands,. and  therefore  cannot 
be  put  out  of  possession.  ,  .     !     f 

21*  .So  where  a  person,  has  a  judgment  for  debt^  1cha.ca.26?. 
and  the  debtor  before  execution  aliens  by  .fine,  and  * 
five  years  pass,  yet  the  creditor  may  still  sue  out  ex- 
ecutiop. 

22.  Although  the  owner  of  a  rent  may  bar  it  by  a  rent,  right 
fine,  yet  a  rent  in  the  possession  of  a  third  person  commcii?' 
cannot  be  so  barred.    It  is  the  same  of  a  right  of  way,*  ^.^Si!^/* 
or  common ;  because  these  being  merely  incorporeal;  5^;^,^^^23."^* 
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rights,  collateral  to  and  issuing  out  of  lands^  they 
oannot  be  devested ;  for  though  a  person  who  has  a 
rent,  right  of  way,  or  common,  out  of  lands,  be  not  in 
the  actual  enjoyment  of  them,  yet  by  non-user  oxAy 
for  a  time,  he  does  not  cease  to  have  a  vested  estate 
Tit.  23, 24,      at  interest  therein ;  so  that  he  still  continues  to  be  in 

&  28 

actual  possession.  Such  things  being  mere  creatures 
of  the  law,  and  owing  their  existence  to  the  construe* 
tion  thereof,  they  are  always  considered  to  be  in  the 
possession  of  those  whom  the  law  adjudges  to  have  a 
right  to  them. 

These  principles  have  been  confirmed  by  the  Court 
of  King's  Bench  in  the  following  case. 
Mich,  23.  G. 3.      23.  In  an  ejectment  for  lands  in  Surrey,  the  jury 
B^l^jones,  ^uud  a  vcrdict  for  the  plaintiff,  subject  to  the  opinion 
^^'  of  the  Court  in  the  following  case.  Lord  Bolingbroke, 

being  seised  in  fee  of  the  premises  in  question,  by  in- 
denture of  lease,  dated  the  1st  March  1765,  demised 
the  same  to  William  Stevens  for  twenty-one  years,  at 
the  rent  of  100/. ;  which  lease,  by  mesne  assignments, 
became  vested  in  the  defendant  Board.  Lord  Boling- 
broke; by  a  bond  dated  24th  July,  1770  with  warrant 
of  attorney  to  confess  judgiiient,  in  consideration  of 
3000/.  became  bound  to  the  lessee  of  the  plaintiff  in 
the  penal  sum  of  5000/.,  conditioned  for  the  payment 
to  her  of  an  annuity  of  500/,  during  his  own  life ;  and 
by  indenture  of  the  same  date.  Lord  Bolingbroke,  in 
consideration  of  the  said  3000/.  and  as  a  further  se- 
curity for  the  annuity,  demised  the  premises  in  ques- 
tion to  the  lessor  of  the  plaintiff  for  ninety-nine  years, 
if  he  should  so  long  live,  at  a  peppercorn  rent,  with 
a  proviso,  that  the  lessor  of  the  plaintiff  should  the 
next  day  re-demise  the  premise^  to  Lord  Boling- 
broke for  ninety-eight  years  and  eleven  months,  if  he 
should  so  long  live,  at  the  rent  of  500/.,  which  was 
accordingly  done.  Lord  Bolingbroke,  by  lease  and 
release  dated  the  9th  and  10th  March  1779,  conveyed 
the  premises^  for  a  fair  and  valuable  cpnsidemtifm^  to 
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tiie  defendant  Jones  in  fee,  who  had  no  notice  of  the 
annuity  granted  to  the  lessor  of  the  plaintiff.  •  Jones 
being  in  possession,  levied  a  fine  of  the  premises,  with 
proclamations,  in  Trinity  term  1775,  to  the  use  of 
himself  in  fee.  The  annuity  was  in  arrear  from  the 
24th  January  1774,  and  the  ejectment  was  brought  in 
Hilary  term  1782. 

Lord  Mansfield. — ''We  have  looked  into  all  the  cases, 
and  have  no  doubt.  It  appears  that  the  lessor  of  the 
plaintiff,  and  the  defendant  Jones,  are  both  innocent : 
Jones  is  a  purchaser  for  a  valuable  consideration, 
without  any  notice  of  the  lessor  of  the  plaintiff's  title ; 
the  lessor  of  the  plaintiff  is  not  alleged  at  any  time  16 
have  known  of  the  conveyance  to  Jones ;  and  there 
was  no  circumstance  of  notoriety  attending  the  trans- 
fer to  give  her  such  notice ;  for  the  visible  possession 
continued  the  same  after  the  sale  as  before  it;  the 
lease  to  William  Stevens  subsisting,  and  the  pajrment 
of  rent  to  Jones,  instead  of  Lord  Bolingbroke,  carried 
with  it  no  notoriety  in  the  country.  At  the  time  of 
the  conveyance  there  was  no  arrear  of  interest  due  to 
Mrs.  Hare,  and  therefbre  she  had  no  right  to  come 
upon  the  land  in  any  shape.  If  she  was  guilty  of 
laches  afterwards,  there  could  be  no  mala  Jides  in  it 
with  respect  to  Jones,  as  he  is  under  no  disadvantage 
from  it :  so  that  is  a  question  of  mere  law  between  two 
innocent  parties,  whether  the  right  and  interest  of  the 
lessor  of  the  plaintiff  is  barred  by  the  fine  and  noh- 
claim.  This  depends  on  one  clear  proposition,  which 
is  a  general  rule  of  law  founded  in  good  sense ;  and 
^though  it  be  difficult  to  find  a  rule  without  an  ex- 
ception, yet  I  know  of  none  to  this  proposition.  It  is 
laid  down  in  9  Co.  Rep.  106.  a.  '  Resolved,  per  totam 
curiam,  that  no  fine  nor  warranty  shall  bar  any  estate 
in  possession,  reversion,  or  remainder,  which  is  not 
devested  and  put  to  a  right.'  This  general  rule  is 
illustrated  and  applied  to  several  cases  throughout  the 
books ;  and  hence  it  follows,  that  no  collateral  in- 
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tetest  can  be  barred  by  a  fine ;  as  a  rent-charge,  a 
right  of  common,  &c. :  and  the  authority  cited  from 
Carter,  24.,  that  a  rent-charge  may  be  barred  by  a  fine/ 
is  totally  mistaken;  for  in  looking  into  it,  it  appears 
to  be  thus ;  the  owner  of  a  rent-charg^e  levied  a  fine  of 
the  land ;  the  question  was,  whether  the  rent-charge* 
passed  by  the  fine ;  and  a  distinction  was  taken  be- 
tween a  fine  operating  as  a  grant  or  as  a  bar.  Here 
the  fine  operated  as  a  grant,  and  not  as  a  bar ;  the  rule 
is  universal,  that  a  rent-charge  in  a  third  person  is  hot 
barred  by  a  fine  and  non-claim:  Hence  the  parties 
to  a  fine,  or  one  of  them,  must  be  in  of  a  seisin  or  pos- 
session adverse  to  that  interest  which  is  to  be  barred ; 
for,  if  it  be  consistent  with  it,  the  fine  does  not  devest 
it,  and  therefore  is  no  bar.  Now,  at  the  time  of  the 
conveyance  to  Jones  in  1773,  Lord  Bolingbroke  had 
no  adverse  possession :  he  had  paid  all  arrears ;  and 
as  the  lessor  of  the  plaintiff  had  no  right  to  come  oil 
the  land  but  for  arrears,  she  had  then  no  title  in  her. 
At  the  :time  when  the  fine  was  levied,  there  was  an 
arrear^of  a  year  and  a  half  due;  but  the  lessor  of  the 
plaintiff  was  not  bound  to  resort  to  the  lands  for  her 
remedy,  she  had  other  securities ;  besides,  she  could 
not  enter  on  the  lands,  the  lessee  for  years  being  iu 
possession ;  all  she  could  do  was  by  notice  to  the 
tenant  under  the  statute  4  &  5  Ann.  c.  16.  which 
makes  attornment  unnecessary,  either  to  distrain  or 
bring  an  action  for  the  rent.  In  every  shape  it  is  most 
clear,  that  the  lessor  of  the  plaintiff's  interest  was  iiot 
devested  or  turned  to  a  right ;  and  therefore  that  it  re- 
mained after  the  fine  just  as  it  did  before.'*  Judgment 
was  given  for  the  lessor  of  the  plaintiff. 
E«tatesin  24.  Whcrc  wQmcu  having  an  estate  in  dower,  or 

a  jointure,  discontinue  or  alien  them,  such  discon- 
tinuances or  alienations  are  declared  to  be  void,  by 
the  statute  11  Hen.  VII.  c.  20. :  and  by  the  statute 
32  Hen.  VIII.  c.  36.  %2.  it  is  declared,  that  no  fine 
levied  by  a  woman  of  any  such  estate  as  is  men* 


dower  and 
jointures. 
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tioned  in  the  statute  '11  Henl  VII.  shall  be  of  any 
effect. 

25.  Hy  the  statute  32  Hen.  VIII.  c.  28,  §6.  it  is  de-  Estatci  Mi 
clared,  thtit  no  fine  levied  by  a  husband  of  any  lands,  jureuiont. 
whereof  he  is  seised  in  right  of  his  wife,  shall  be  pre-' 
judicial  or  hurtful  to  the  wife  or  her  heirs. 

The  cages'  which  have  arisen  on  these  statutes  wilf  c.  lo. 
be  stated  in  Title  Recovery. . 

26.  Itbas  been  stated  in' cliapter  ix.  that  estates  Eiut«taiiof 
tail,  of  the  gift  of  the  Crown,  niay  be  barred  by  the  crown  for  ser- 
Stat.  4  Hen.  VIL,  though  excepted  out  of  the  stat.  ^"^^^ 

82  Hen.  VIII.  Biit  by  a  subsequent  statute,  a  dis- 
tinction is  made  between  estates  tail  of  the  gift  of  the 
Crown  generally,  and  estates'  tail  granted"  by  the 
Cfowri  as  a  reward  for  services;  and  these  last  aire 
protected  from  the  operation  of  the  stat.  4  Hen.  VlL, 
as  well  as  from  that  of  the  stat.  32  Hen.  VIII.,  of 
which  an  account  will  be  given  in  Title  Recovery.  c.  lo. 

'27.  When  fines  became'  common  assuriihces  of  Revenions  in 
lands,  the  Judges  would  no  more  allow  a  fine  to  de-  f Lm^sT^'.  6. 
Test  the  iiiterest  of  the  King,  than  any  other  convey- 
ance, but  preserved  the  King's  remainder  or  reversion, 
though  they  allowed  the  fine  to  bar  the  person  levying 
ft,  and  hib  issue;  so  that  where  a  fine  is  levied  of  an 
estate  tail;  whereof  the  remainder  or  reversion  is  in  the 
King;  it  creates  a  bs^e  fee,  determinable  on  failure  of 
keirs  of  the  body  of  the  tenant  in  tail, 

28:  It  was  held  by  Lord  Nottingham,  assisted  by  MuignTeir. 

Lord  Chief  Justic^  North  and  Justice  Jones,  that  where  %  fJ«S!'i7. 

there  is  tenant  in  tail  of  the  gift  of  the  King,  with  a 

remainder  in  the  Crown,  such  tenant  was  not  re- 

/  strained  by  the  stat.  34  Hen.  VIII.,  but  might  levy  a 

fine  to  the  Crown  which  would  bar  his  issue ;  for  it 

appeared  by  the  preamble  of  the  statute,  that  it  was 

made  to  prevent  the  alienation  by  tenant  in  tail,  that 

the  memory  of  the  King's  bounty  might  be  preserved ; 

and  where  the  estate  comes  wholly  back  to  the  King, 

there  it  is  in  the  King's  power  to  preserve  the  memory 

VOL.  V.  B 


Tit.  16.  e.  li. 


242  TilfcXXXV.    B»e.    CA.  xUi.  ^  29-^ft. 

ef  bi9  bovDty,  eltfier  by  giviag  it  baek  to  die  nmcT 
party,  or  what  other  way  he  pleaseth. 

S9.  A  springing  or  shifting  use  caimot  be  defeated 
or  dMtioyed  by  a  fine  levied  of  the  estate  ont  of  lAich 
siieb  springing  or  shilling  use  is  to  arise. 

30.  Thus  in  the  ease  of  lioyd  y.  Carew,  which  has 
been  stated  in  a  fonmer  title,  it  appeared  that  Riehard 
Garew  and  Penelope  his  wife,  in  order  to  extingiaiali 
and  destroy  all  such  right  as  the  hein  of  Penelope 
qaight  have  under  the  proviso,  and  for  settling  the 
^ame  m,  R.  Carew  and  his  heirs,  levied  a  fine  of  all 
the  estate,  and  declared  the  uses  thereof  to  R.  Carew 
for  life,  remainder  to  Penelope  for  life,  remainder  to 
B.  Garew  in  fee,  R.  Garew  died  without  issve,  npen 
which  the  heirs  of  Mary  claimed  the  estate  under  tiie 
proviso^  and  filed  their  bill  in  Chancery,  to  compd  the 
trustees  to  convey  the  estate  to  them,  oa  pAyment  ef 
the  4O0O/, 

The  bill  was  dismissed ;  but  upon  an  appeal  to  the 
liouse  of  Lords,  the  deo'ee  of  dismission  was  reversed, 
it  being  alleged  that  the  fine  could  not  bar  the  benefit 
9f  iim  proviso^  because  the  same  never  was  nor  qould 
be  in  Penelope*  who  levied  the  fine. 

31.  A  dignity  or  title  of  honour  cannot  be  barred 
or  surrendered  by  fine,  as  has  been  already  ^wn. 

Moitgt5et,&c.      S(a.  There  are  seweral  cases  in  which  a  ooiirl  of 

equity  will  not  allow  a  fine  to  have  atay  efibct  m 
estates  in  mortgage  and  trust  estates,  of  which  an  ac^ 
fsowDEt  will  li^e^ven  in  the  next  chapter. 


Tit.  26.  &  2. 
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^  SECTiaif  1. 

AwxEbemg  considered  as  a  jadgment  given  in  a  Wntofenor. 
court  at  record,  it  can  only  be  reversed  by  a  writ  of 
error ;  which  is  also  a  matter  of  record,  being  a  com- 
misaion  to  the  •Fudges  of  a  superior  court,  authorizing 
them  to  examine  the  record  upon  which  a  judgment 
was  gi^en,  and  on  such  examination  to  affirm  or  re- 
verse the  same,  according  to  law. 

2.  Daring  the  term  in  which  a  judicial  act  is  done>  1 1««-  260. «, 
the  record  may  be  amended  or  invalidated  without  a  "** 
writ  of  error :  becfferse,  during  the  term,  the  record  is 
m  the  breast  of  the  Court,  and  the  rolls  are  alterable 
at  the  discretion  of  the  Judges.  And  now,  the  courts 
of  jjustiee  allow  amendments  to  be  made  at  any  time 
while  the  suit  is  depending,  notwithstanding  the  record 
be  m«de  up,  and  the  term  be  past ;  for  they  consider 
lihe  proceedings  as  m fieri  until  the  judgment  is  given : 
so  that  ft  fine  may  now  be  amended  or  invalidated  at 
any  time  during'  the  tenn  in  which  ft  is  levied,  by  an 
applleation  to  the  Cotnrt  of  Common  Pleas.  A  fine 
fnij  fA^a  be  amended  as  to  any  mistake  or  misprisibn 
i^Tttie  oflfccrt  of  the  cotnt  at  any  tirae^  and  the  cafifea 
iSliilsiiftjteetha^beOTtUre  ^    *  Aa»,e.7. 

a9 


5^4^  rak  XXXV.    Ftne.    Ch.xiv.  i^—St. 

Ficg.N.B.21.  3.  A  writ  of  error  is,  properly  speakiug,  a  pro* 
ceeding  in  the  nature  of  an  appeal,  and  therefore  must 
be  brought  in  a  superior  court ;  so  that  a  writ  of  error 
to  reverse  a  fine  must  be  brought  in  the  Court  of 
King^s  Bench,  because  that  Court  has  an  appellant 
jurisdiction  over  the  Court  of  Common  Pleas.  But 
where  the  error  assigned  in  a  judgment  does  not  arise 
fsom  any  fault  in  the  Court,  but  from  some  defect  in 
the  execution  of  the  process,  or  from  some  matter  of 
fact,  the  writ  of  error  must  be  brought  in  the  same 
court  in  which  the  j  udgment  was  given ;  and  there- 
fore, in  cases  of  this  kind,  a  writ  of  error  to  reverse 
a  fine  must  be  brought  in  the  Court  of  Common 
Pleas. 

4.  With  respect  to  fines  levied  before  the  Justices 
of  Wales,  pursuant  to  the  stat.  d4  and  35  Hen.  VIIL 
..it  is  provided  by  that  statute,  §  113,  that  all  ertorU 
therein  shall  be  redressed  by  writ  of  error,  to  be  sued 
out  of  the  King  s  Chancery  in  England,  returnable  be- 
fore the  King's  Justices  of  his  Bench  in  England.  And 
by  the  stat.  43  Eliz.  c.  15.  §  6,  it  is  enacted,  that  all 
fines  levied  in  the  county  of  the  city  of  Chester,  pur- 
suant to  that  act,  shall  be  subject  to  be  reversed,  upon 
writs  of  error  to  be  sued  and  prosecuted  before  the 
High  Justice  of  the  county  palatine  of  Chestw,  as 
other  judgments  given  in  the  Portmoot  Court, 
momiy  5.  With  respect  to  the  persons  who  may  bring  a 

Rou.  Ab.  th.  writ  of  error,  it  should  be  premised,  that  no  person  has 
*™'»  ^' '  a  right  to  reverse  a  fine,  unless  he  can  show  that,  upon 
such  reversal,  he  will  be  entitled  to  the  land ;  for  the 
courts  of  law  will  not  dispossess  the  tenant  in  posses- 
sion, unless  the  demandant  can  make  out  a  clear  title ; 
possession  always  carrying  with  it  the  presumption  of 
a,  good  tide,  uqtil  the  contrary  appears.  Besides,  if 
aif  person  who  demands  the  revers^  of  the  fine  caniiot 
^I'ove  that  he  has  a  title  to  the  lands  of  which  the  fine^ 
wsus  levied,..it  follows  that  he  is  not  affectedby  it,  and 
.    it  would  be  tnfliufj;;  witii  courts  of  justice  for  apessoa 
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to  seek  relief  who  cannot  make  it  appear  that  he  has 
received  an  injury. 

6.  The  person,  therefore,  entitled  to  a  writ  of  error  Dyer,  90. «. 
to  reverse  a  fine,  is  he  who  would  have  had  the  lands 

if  the  fine  had  not  been  levied ;  which,  in  general,  is 
the  heir  at  law.    But  where  one  who  is  seised  es  parte  1  teoo.  36i. 
matemd  levies  a  fine,  in  which  there  is  error,  the  heir 
ex  parte  matemd  will  be  entitled  to  the  writ  of  error. 
The  youngest  son,  when  entitled  to  the  lands,  by  the  idem. 
custom  of  borough  English,  shall  have  the  writ  of 
error,  and  not  the  heir  at  common  law,  because  this 
remedy  descends  with  the  land :   a  brother  of  the  1  i<ut..i4. «. 
half-blood,  however,  is  not  entitled  to  bring  a  writ  of  °'  ' 
error,  on  a  fine  levied  by  his  elder  brother. 

7.  In  a  writ  of  error  to  reverse  a  fine,  it  is  not  ne-  chsniienioai 
cessary  that  the  person  who  brings  the  writ  should  de-  cra.  jtc.  im. 
duce  his  title  and  pedigree,  unless  it  be  a  special  case,  ^'**  ^'  ^'  ^^^ 
varying  firom  the  common  course ;  as  where  a  writ  of 

error  isbrought  by  a  special  heir  in  tail  or  a  person  in 
remainder. 

8.  AU  those  who  are  parties  to  a  fine,  must,  in  ge* 
neral,  join  with  the  person  entitled  to  the  land,  in  re* 
versing  it ;  but  this  rule  admits  of  some  exceptions. 

9.  Husband  and  wife  were  tenants  for  life,  with  re-  Pteot  t. 
mainder  to  an  infant  m  fee,  and  they  all  joined  in  CiD.Eiii.  lis. 
levying  a  fine :  the  infant  alone  brought  a  writ  of  error 

to  reverse  it,  on  account  of  his  non-age. 

It  was  objected,  that  since  all  had  joined  in  the  fine, 
they  should  likewise  join  in  the  writ  of  error ;  that  the 
husband  and  wife  should  be  summoned  and  severed, 
and  then  the  infant  alone  might  proceed  to  assign  er- 
rors. But  it  was  adjudged  that  the  writ  of  error  was 
well  brought  by  the  infant  alone ;  because  the  error 
assigned  was  not  in  the  record,  but  without  it;  namely, 
in  the  person  of  the  infant. 

10.  No  person  can  have  a  writ  of  error  to  reverse  a  5  lUp.  39. ». 
^e,  who  took  any  estate  by  it :  because  no  recoveror 

can  bring  a  writ  of  error  to  defeat  a  record,  by  w^ich 
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he  himself  hw  recovered :  for  the  judgment  ip  a  writ 
of  error  is^  to  avoid  that  which  th^  plaintiff  has  lost ; 
and  it  is  held  on  this  principie,  that  in  a  fine  wr  dme, 
grant,  and  render,  the  cog^izor  cannot  assign  errcor  in 
the  grant  and  render,  by  which  he  himself  has  taken 
an  estate. 
Aiaiift  whom.     •  1 1 .  A  Writ  of  cnror  to  reverse  a  fine  must  be  brought 

1  Salk  339 

Hok't'iL6i4.  against  some  one  of  those  who  were  parties  or  privies 

Tit.  36.  c»  11.  to  it>  and  not  against  the  tenant  of  the  land  only.  But 
the  Court  will  not  in  general  reverse  a  fine^  unless  a 
scire  facias  is  returned  against  the  persons  who  are 
then  in  possession ;  for  the  cognizees  of  a  fine  are  fre- 
quently nothing  more  than  trustees,  and  have  no  bene- 
ficial interest  in  the  lands. 

wiMtvsybe       12.  Errors  may  be  assigned  either  in  fact,  as  that 

u^B«d  foe  ^1^^  oognizor  of  a  fine  was  an  infant ;  or  else  in  law, 
that  isi  on  account  of  some  defect  appearing  on  the 
face  of  the  record.  But  nothing  can  be  assigned  for 
error  in  fact  in  a  fine  which  contradicts  the  record 

1  iiii«.26o.  a.  because  the  records  of  a  court  of  justice  are 'of  such 
x^redit,  that  they*  can  only  be  defeated  by  matters  of 
equal  notoriety  with  themselves ;  and,  thQrefoi:e»  al- 
though the  circumstances  assigned  for  error  should  be 
fully  proved  by  witnesses,  yet  such  evidence  cannot 
be  admitted. 

Ante,  c.  2.  13.  Thus  it  has  been  already  stated,  that  where  the 

entry  of  the  King's  silver,  before  the  death  of  the  cog- 
j^kizor,  appears  upon  record,  no  averment  can  be  made. 
And  that  no  averment  can  be  made  as  to  the  time  when 
a  fine  was  acknowledged,  which  contradicts  the  chi- 
rograph. 

Pyer.ss.!.  ^  14*  It  canuot  for  the  samc  reason  be  avened  that 
the  cognizor  of  a  fine  died  before  the  teste  of  the  writ 
of  dedimus  potesiatem,  when  it  appears  by  the  certificate 
of  the  concord  that  he  was  alive,  for  this  ccmtradicts 
the  record.  But  an  averment  of  the  death  o£  the  cog- 
^izor  generally,  before  the  engrossment,  entry,  and  re- 
cordipg  9f  the  Kingls  silver  i»  ft^niasibl^ 


)d.  Wh^re  a  fin«  wad  ackfiowted^ed  m  dourly  it  ^^^^ 
iira^  hBld  that  the  plaifitiff  in  tirtat  ccmld  n[6%  addig^n  for  cto.  i&i  m. 
m^i^  that  the  cogtii2or  died  befbf e  the  nttirn  of  the 
WiJt  of  doyeftaM ;  fdir  that  we%i)d  4i^dtly  co^tf adiot 
tte  Ittofd ;  bedatise  n^  &»e  is  6t6»  ^o'^tfOl«'ledg€d  Ih 
ddtirt  until  thc^  writ  ^t  cotenant  ii»  t6ttifii€k)>  fei^  till 
liw  the  p«ni«i$  are  ftot  befdr^i  the  Cdui^ :  B^t  «li«it 
where  a  fine  was  acknowledged  bef&re  cfdiAHrisdi^ffien^, 
it  ftiight  thefr  be  arerred  that  the  cognktof  ^d  hiefere 
the  return  of  the  writ  of  covetiatdt,  or  that  aftef  the 
ackftowledgtnent,  and  before  the  relimio^  the  eerti- 
Hcate  thereof,  the  eogni^er  died ;  beeiitiM  ihesfe  fstcts 
Were  censietent  with  the  reeoML 

16.  A  fine  wae  aol^K»wledg6d  Defttre  fto^^  Matt-  Atutuui  t. 
wood,  Esq.  one  of  the  Justiees^  of  tiie  CouM  of  6om^  oT^.  677. 
lAen  Pleas;  tad  afterwards  a  writ  o£ deSimui potMateth 

was  directed  to  Sir  Roger  Manwood,  lie  having  beelk 
knighted  after  the  6nt  wad  acknowledged,  who  re- 
turned it  with  his  name  and  title. 

It  was  held  that  it  could  not  be  ess^ed  for  ermr 
that  the  di^mus  potesUttem  was  directed  to  Sir  lieger 
Mflttwood,  Kftt.  where  fh^e  was  no  such  person  at 
the  tUae,  he  being  bat  an  Esquire ;  because  it  eon* 
tndiotedl  the  record,  by  which  it  appeared  that  the 
Wiit  was  direeted  to  Sir  Roger  Manwood,  who  by  vii^ 
tue  thereof  took  the  acknowledgment. 

17.  By  the  statute  29  Eliif.  e.  a.  §  2.  it  is  ettaeted, 

''  Tliat  iKv  fete  shall  be  rerersed  for  false  oi^  ittcoH"'  ' 

gruous  Latin,  rasure,  interlining,  misentering,  or  not 
^tattling  oi  the  sheriff,  or  want  of  form  in  woMsr,  and 
aot  id  sufestaBce/' 

18.  Although  it  id  a  rule  Aat  m  actions  for  die  re^  The  pnd  dt. 
eevery  of  dower,  the  pared  shdl  not  demur  on  accottat  tacj. 

of  the  iaafaney  of  the  heir;  yet  if  a  man  and  his  wife 
lerjF  a  ine,  and  after  the  husbaikl's  death  iSxe  wife 
hfinfi  a  Writ  of  error  to  reverse  it,  in  order  to-  tet09^ 
W  dower  ;^  the  heii?  may  plead  his  infimey,  ttud  t&d 
^■ralwlUdMmi. 
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Herbert  T.  19,  jjx  error  to  reverse  a  fine  levied  by  the  plaontiflT 

Cro.  li  392.     and  her  husband^  the  heir  being  summoned  sts  terre^ 

tenant,  appeared  and  pleaded  that  he  was  within  age, 
ajid  prayed  that  the  pirol  might  demur.  The  plain- 
tiff counterpleaded  the  age,  showing  that  she  was  eor 
titled  to  have  dower  before  the  fine  levied ;  apd  wa^ 
now  barred  of.  dower  by  the  fine,  which  was  erro- 
neous;  and  ^et  forth  the  errors. 

Upon  demurrer  and  solemn  argument  it  was  ad* 
judged,  that  the  parol  should  demur;  and  that  the 
plaintiff  should  not  have  the  advantage  to  take  firom 
the  defendant  his  age,  having  by  the  fine,  so  long  as  it 
stood  in  force,  barr^  herself  of  her  dower.     And 
therefore  the  law  would  rather  favour  the  ia£|nt, 
whose  privilege  was  immediate,  than  the  plaintiff*^ 
which  was  only  mediate,    after  the   fine  was   re^ 
versed. 
Manner  of  x«-  .    20.  The  manner  of  reversing  fines  differs  from  that 
c^TSead.  13.   which  is  obscrvcd  in  reversing  other  judgments ;  for  in 
£2j^*^^  ^'     those  cases  the  record  itself  is  removed  into  the  court 
isaik.341.      in  which  the  writ  of  error  is  brought;  because  in  ad- 
versary suits  errors  cannot  be  assigned  on  a  transcript 
of  a  record  only :  but  in  cases  of  fines,  nothing  more 
than  the  transcript  is  removed,  on  which  the  errors 
are  assigned :  and  if  the  fine  is  erroneous,  the  Court 
of  King's  Bench  may  send  for  the  record  itself,  and 
reverse  it;    or  else  send  a  writ  to  the  treasurer  or 
chamberlain  of  the  Court  of  Common  Pleas,  to  take  it 
off  the  file. 
1  Rep.  76.  *.        2\.  It  is  said  by  Lord  Coke  and  others,  that  if  there 
3  Lev.' 36.   *    be  tenant  for  life,  remainder  in  fee  to  an  infant,  and 
.  they  both  join  in  levying  a  fine,  which  is  afterwards 
reversed  by  the  person  in  remainder,  on  account  of 
his  infancy ;  yet  that  the  cognizee  shall  have  the  lands 
Zmchr.         during  the  life. of  the  tenant  for  life.    But  in  a  subse- 
1  u.  Rayn.     qucut  casc  it  was  adjudged,  that,  though  a  fine  might 
be  reversed,  as  to  part  of  the  lands,  and. remain  gopdc 
as  to  the  residue ;  yet  that  a  fine  could,  not  be  reyers^d 
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in  toto  as  to  one  person,  and  remain  good  in  toto  as  to 
another. 

22.  By  the  statute  10  &  11  Will.  III.  c.  4.  reciting  Muk  be 
that  fines,  recoveries,  and  judgments  were  reversible  t^^^ym.'' 
at  any  time,  without  restraint  or  limitation,  for  any 

error  or  defect  which  happened  therein,  by  the  igno- 
rance or  carelessness  of  clerks,  and  sometimes  by  un* 
avoidable  accidents ;  it  is  enacted,  §  1, ''  That  no  fine 
or  common  recovery,  &c.  shall  be  reversed  or  avoided 
for  any  error  or  defect  therein,  unless  the  writ  of  error 
or  suit  for  the  reversing  of  such  fine,  recovery,  &c.  be 
commenced  or  brought  and  prosecuted  with  effect, 
within  twenty  years  after  such  fine  levied,  or  such  re- 
covery suffered."  "  Provided  always,  that  if  any  ^2. 
person  whp  shall  be  entitled  to  any  such  writ  of  error 
as  aforesaid,  shall,  at  the  time  of  such  title  accrued, 
be  within  the  age  of  twenty-one  years,  or  covert,  nan 
compos,  imprisoned,  or  beyond  the  seas ;  then  such 
person,  his  or  her  heirs,  executors,  or  administrators, 
(nojtwithstanding  the  said  twenty  years  expired)  shall 
and  niay  bring  his,  her,  or  their  writ  of  error,  for  the 
reversing  any  such  fine,  recovery,  &c.,  as  he,  she,  or 
they  might  have  done  in  case  this  act  had  not  been 
made ;  so  as  the  same  be  done,  within  five  years  after 
his  or  her  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  returning  firom 
beyond  the  seas,  or  death;  but  not  afterwards  or 
otherwise." 

23.  In  consequence  of  this  statute,  a  writ  of  error 
to  reverse  a  fine  must  be  brought  within  twenty  years 
after  the  fine  has  been  levied,  and  not  within  twenty 
years  after  a  title  has  accrued ;  for  the  time  when  the  rid«  voyd 
fine  was  levied  is  the  period  firom  which  the  twenty  TH^a^Ji. 
years  are  to  be  reckoned. 

24.  A  person  may  bar  himself  firom  bringing  a  vrrit  Hmrit  mij  h 
of  error  in  several  ways.    Thus  if  a  person  releases  all  nSSu!  Ab. 
his  right  in,  or  makes  a  feoffment  of  the  land,  whereof  ^^^* 

a  fine^  has  been  levied,  he  will  he  thereby  barred  firom 
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bringing  a  writ  of  errer ;  becauM,  by  his  irel«a«e  and 
feoffment,  he  has  for  ever  excluded  himself  ftdfid  the 
land ;  and  no  person  Can  have  a  writ  of  efrot,  who  is 
not  entitled  to  the  land. 
Ante,  §  15.         25.  But  It  Waft  unanimoiislv  held  in  the  mm  of 

10  Vinw  Ab.  ^^ 

15.  Wright  T.  Wickham,  that  if  a  pet  son  releaftes  his  right 

in,  or  makefi  a  feoffment  of  part  of  the  land,  ho  may 
still  reverse  the  fine,  as  to  the  remainder. 

"^n  ??*         30.  If  an  infant  brings  a  writ  of  error  to  remrso  a 

1  RoIlL  Ab. 

78S.  fine,  levied  by  him  during  his  in&ncy ;  and  on  inipoc- 

No7,59.        ^^^  j^^  non'^age  is  recorded  by  the  Court ;  but  b^ore 

the  fine  is  reversed,  he  levies  anothet  tee,  the  second 

fine  will  prevottt  him  from  f  dversing  tile  first ;  becMse 

the  second  fine^  having  Mtirety  barred  kirn  of  aR  fi^t 

to  iht  lands,  must  also  depri^ve  him  of  all  jfemadiM  to 

recover  than. 

CiRiagton'i  *      ^7.  If  a  tenant  m  tail  levies  an  erroneMis*  fioe,  and 

iMi. Ab.788.  afterwards  levies  another  erronooua fine,  and diaa^ aed 

mS;^w'  the  issM  in  tail  bringa  a  writ  lof  error  vipofl  tiMf  feat 

fine,  and  the  defendant  pleads  in  bar  the  second  ftw, 

and  after  the  israe  bringft  a  writ  of  etrof  upon  thd  §^ 

cond  fine,  and  the  defendant  pleads  m  bar  tl^  Am 

finei  by  which  the  right  ia  bound  i  the  plttitiff  nMty 

reply  upon  the  first  writ,  tiiat  the  aecMd  fine  ia  «A^ 

beons ;  and  upon  the  second  writ,  that  the  fitst  fine  is 

erroneotts ;  and  so  riudl  be  helpod^ 

cockmuT.       .  2d.  In  a  writ  of  error  to  rtirverae  «  fine,  the  defmt- 

T.Ra^.46i.  dant  cannot  plead  in  bar  the  same  fine  whidi.  ia  itf^ 

T.joiMsi8i.  ^g|.p(^  1^^  ]f^  foversed}  ted  fiiv#  yeara  jionciaim. 

vkieTit.36.       2gt,  A  eoaimofi  racov^  will  bar  the  ksiia  in  tail 

firona  bringing  a  writ  of  error  to  ttfverse  a  ine}  of 

whick  the  reawm  witt  ba  given  m  our  v»xt  Titie.^ 

Writ  of  deceit.      30.  Where  a  fine  is  levied  in  the  Cowt  of  O^mmeti 

mSti.%.  sa  Fleas,  ol  buida  beid  ia^  aneientdesDMne^  iim  lord  atoy 

2iim.%H*    roresaaitby  writ  d  deceit :.aiicb  aaek  writ  may* Ike 

laflp^flit  l»y  tfat^  kf d  agidMt  th«  paai^ 

H^cetbAfUe  tm ;  If^mitm  of  trioch  Iw  ^i^  diiiai* 
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judgmeiit,  not  only  for  damages,  Mrhich  are  usually  ^!LT'^«*<^> 
reniitted,  but  alao  to  recover  his  court  and  jurisdiction 
oyer  the  lands,  and  to  annul  the  former  proceedings. 
31.  If  a  fine  be  levied  of  lands,  whereof  part  is  held  Anon.  iLm. 

290. 

in  ancie&t  demesne,  and  part  frank  fee,  and  the  lord 
in  ancient  demesne  brings  his  writ  of  deceit,  the  Court 
of  King's  Bench,  upon  a  view  of  the  transcript  of  the 
record,  and  proof  that  part  of  the  lands  is  ancient  de- 
mesne, will  reverse  the  fine  as  to  that  part.  They  will 
not,  however,  order  the  fine  to  be  taken  off  the  file, 
as  in  cases  where  the  whole  fine  is  reversed,  because 
it  will  remain  good  as  to  the  lands  which  ar«  firank 
fee ;  but  will  order  a  mark  to  be  made  on  the  fine,  to 
show  that  it  is  cancelled^  as  to  the  lands  held  in  sa- 
cient  demesne. 

92.  The  lord  of  a  manor  of  ancicoit  demesne  is  aot^ 
barred  of  his  writ  of  deceit  by  the  death  of  any  of  the 
parties  to  the  fine. 

33.  A  writ  of  deceit  was  brought  by  the  lord  ©^  5?J*^' 

a  manor  oi  ancient  demesne,  to  avoid  a  fine  levied  of  i  u.  Raym. 
lands  held  of  him  in  ancient  deno^sne^  as  of  the  said  ^^^* 
manor. 

It  was  argued  for  the  defendant,  that  the  cogniaior 
and  cognizee  being  both  dead,  the  lord  could  not  now 
maintaiti  an  action  of  deceit,  because  it  was  only  a 
personal  action,  and  therefore  died  with  the  person. 
But  it  was  resolved,  that  a  writ  of  deceit  did  lie  in 
such  a  case,  against  the  heir  of  the  cognizor  or  cog- 
nizee, because  it  was  a  real  deceit,  and  did  not  re- 
semble the  personal  deceit  of  non-summons :  and  if 
the  law  were  otherwise,  the  lord  of  a  manor  of  ancient 
demesne  would  be  for  ever  barred  of  his  right  of  in* 
heritance,  in  case  the  parties  to  such  a  fine  should 
happen  to  die  the  day  after  it  was  levied. 

34.  Where  a  fine  levied  in  the  CoOort  oi  Common  laaaj^sar* 
Pleas»  of  lands  held  in  ancient  demesne^  is  reversed  175.^' 


by  writ  of  deoeit»  it  ia  said  to  be  de«ibtfol  whether  tke 
fine  ahiall  still  hold  good  between  the  partiies..    Scsne 
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say  it  does  not  become  entirely  yoid,  nor  is  the 
cognizor  restored  to  his  land  against  his  own  solemn 
acknowledgment  on  record ;  especially  since  the  lord, 
who  brings  the  writ  of  deceit,  seeks  nothing  more 
than  to  restore  the  land  to  the  privileges  of  ancient 
demesne.  Others  hold,  that  the  writ  of  deceit  and 
the  reversal  thereon  entirely  avoids  the  fine,  and  re- 
stores the  cognizor  to  the  possession  of  the  land;  for 
the  cognizance,  though  on  record,  shall  be  no  estop- 
pel ;  because  it  was  made  in  a  court  which  had  no 
jurisdiction,  and  therefore  the  whole  proceedings  were 
coram  nonjudice. 

35.  A  writ  of  error  can  only  be  brought  to  reverse  a 
judgment  in  a  court  of  record ;  for  to  amend  errors  in 
a  base  court,  which  is  not  a  court  of  record,  a  writ 
of  false  judgment  lies,  returnable  in  the  Court  of 
Common  Pleas. 

36.  In  some  cases  the  Court  of  Common  Pleas 

■ 

will  vacate  and  set  aside  a  fine  lipon  motion,  although 
the  King's  silver  has  been  paid  and  the  fine  com- 
pleted, without  putting  the  parties  to  the  trouble  and 
expense  of  a  writ  of  error:  in  the  same  manner  as 
they  would  set  aside  a  judgment,  obtained  by  trick  or 
surprise. 

37.  Thus,  where  it  evidently  appeared  to  the  Court 
that  a  husband  had  prevailed  on  his  wife  to  levy  a  fine, 
she  being  but  sixteen  years  old,  the  fine  was  vacated, 
and  the  exemplification  brought  into  court  and  de- 
livered up. 

The  commissioners  were  also  ordered  to  be  prose- 
cuted. 

38.  Although  a  fine  can  only  be  retersed  by  a  writ 
of  error,  yet  its  efiects  may  be  avoided  in  several  other 
ways.  At  common  law  there  were  ibur  modes  of 
avoiding  a  fine ;  two  by  matter  of  record,  and  two  by 
acts  in  pais.  Those  by  matter  of  record  were,  a  real 
action  commenced  within  a  year  and  a  day  after  the 
fine  was  levied ;  and  an  entry  of  ji  claim  on  the  record 
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of  the'  foot  of  the  fine  itself,  in  this  manner :  Talis  vemt 
it  appamt  clameum  suum.  Those  by  acts  in  pais  were, 
a  hwtnl  entry  upon  the  land,  by  the  person  who  had 
a  right ;  and  in  case  that  could  not  be  done,  then  a 
continual  claim. 

89.  By  the  statute  4  Hen.  YIL,  all  those  who  are  Real  Action, 
affected  by  a  fine  must  pursue  their  title  by  way  of  2  Lm.  sa.  ' 
action  or  lawful  entry ;  so  that  a  claim  entered  on  the 
record  of  a  fine  would  now  be  ineffectual.    An  action 
edmmenced  within  five  years  after  a  fine  has  been 
levied,  will  be  sufficient  to  avoid  it,  although  judgment 
be  not  obtained  within  sevai  years  after :  but  such 
action  must  be  prosecuted  with  effect;  for  if  an  ac-  1  V9iit.45.    • 
tion  be  commenced  within  the  time  prescribed,  and 
afterwards  discontinued,  it  will  not  avoid  a  fine. 

40.  The  suing  out  a  writ,  and  delivering  it  to  the  '^^^f^* 
sheriff,  does  not  amount  to  a  pursuing  of  a  claim  or 

tkie  by  way  of  action,  unless  die  writ  be  returned  by 
thesher^. 

41.  The  action  motioned  in  the  statute  4  Hen.  VII.  c«b.249. 
must  be  a  real  action,  so  that  an  ejectment  will  not 

avoid  a  fine. 

« 

42.  A  bill  in  Chancery  is  not  such  a  ckdm  under  l^^^ 
the  statute  4  Hen.  VIL  as  will  avoid  a  fine.   There  is,  2  siadc/Rep. 

994. 

however,  an  exception  to  this  rule  in  the  case  where  a 
fine  has  been  levied  of  a  trast  estate ;  because  no- 
entry  by  the  cestui  que  trust,  nor  claim,  or  other 
legal  act,  will  be  sufficient,  to  avoid  the  fine,  or  sus^ 
pend  the  bar  arising  from  the  non-claim:  it  can 
only  be  by  a  bill  in  Chancery,  as  the  claim  to  avoid 
a  fine  ought  to  be  of  a  nature  corresponding  with  the 
estate. 

43.  A  fine  may  also  be  avoided  by  an  actual  entry  Aetmi  wtrj. 
made  on  the  lands  whereof  the  fine  has  been  levied ; 
provided  the  person  who  seeks  to  avoid  the  fine  has  a  Fioird.358. 
tig^  of  entry;  for  if  the  right  of  entry  be  taken  away, 

ttd-a  right  of  action  only  remains;  as  where  a  fine 
operates  as  a  discontinuance  of  the  estate,  there;  aa  Am*,  c  12. 
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1  vera.215.     actval  mXty  ob  the  knd  will  not  treid  Uie  fine,  but  a 

real  actkM  must  be  brought. 

2  wiu.R.45.      44.  No  ratiy  is  aeoessary  where  the  fine  is  lerk^d 

without  proclamatioiis ;  for  the  stat,  4  Hen.  VII.  deea 
not  extend  to  9uch  a  fine»  and  therefore  k  iftay  foe 
avwded  at  any  time  within  twenty  yeari.    Nor  is  an 

irifr«,4M.  entry  necessary,  where  the  parties  to  the  fine  had  no 
estate  of  freehold  in  possession  in  the  lands  of  which 
it  was  levied. 

Tit.  31.  c.  2.  46.  With  respect  to  the  mode  of  Making  an  eotoy,  it 
mast  be  en  the  famd,  and  with  an  intention  of  elabaiig' 
.    the  freehold,  against  the  Ane. 

4n«.  smr.         46.  A  fine  having  beenJevied,  the  lessee  of  the  plaiBh 

^^  tiff  proved^  diat  aft  the  gate  of  the  bouse  in  question, 

he  said  to  tiie  tenant,  he  was  heir  to  the  house  and 
land,  and  forbade  him  to  pay  more  r^t  to  the  defen- 
dant :  but  he  did  not  entn  laio  the  house  wh«^  he 
made  the  deoMuid.  On  which  it  was  agreed,  thsit  11m 
claim  at  the  gate  was  not  sufficient.  Then  vt  was 
pf  eved  that  there  was  a  comrt  befot e  die  house,  whkh 
belonged  to  it,  and  thoingh  the  claim  was  at  the  gats, 
yet  it  was  on  the  land,  and  not  in  the  street ;  and  Afft 
was  held  goed. 

Tit.ai.  t.s.  47.  If  a  pssson  is  prevented,  by  force  or  violenetv* 
fsom  entering  est  Isnda,  wfaeffeof  a  fine  has  been  lewd, 
he  nuisft  then  make  his  okim  as  nea»  the  land  as  W 
caan;  which  » thai  ease  will  be  as  effectual  «as  if^he 
had  made  an  actuali  entry. 

Qtike  n.  46.  It  wasadjittdged  by  the  Cesut  of  King's  Beadi 

1  slwd.  319.  in  the  reign  of  Cha.  II.,  that  the  dettwry  of  a  dsclasa- 
tioa  in  ejeetmcsBl,  did  not  amiount  to  an  entvy  ta  «raid 
a  fine,  though  the  defendant  should  appear  to  it,  aHi 
Qoafesa  lease,  entry,  and  oueter ;  ibr  there  nnist  baan 
actual  entry  nade^  ammoi  dmmamdi:  wibeaeaa  in  S0 
qectment  there  i&  only  a  fietitioms  or  supposed  BObift 
isfD  the  pnrpeee  e£  makhig  a  demise,  aadi  dsa  a<MuiA 
entry  nnat be aada  befiaee  thsLtime  isdien  the  denusv 
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48«   Upon  a  ipeoiil  verdict  in  ejectment,  it  ^'^^as  |^^v«  v. 
f(cmnd  ftlurt  a  fine  had  boen  levied  ef  the  premises  in  2  stn.  1086. 
qeMtion ;  and  ^t  the  ksser  qf  the  plaintiff  entered  4  Brown's 
into  the  prQnuses  wi^  intent  to  make  the  demise  in  ^'  "* 
die  declaratian  mentioned,  bat  did  not  then  midte  an 
actual  entry  far  the  purpose  of  a'^oiding  the  fine,  bnt 
that  after  the  demse  Isdd,  the  lessor  of  the  plaiAtiff 
made  an  actual  entry.    It  ivas  insisted  fi>r  the  de* 
fendaats^  i.  That  an  actual  entry  was  nece8sai7  to 
avoid  the  ilne.    And  11.  That  the  demise  could  not 
be  laid  befoee  the  lessor  had  ragained  the  poesessioii 
by  the  actual  entry.    The'Court  was  of  of^nion  with 
the  defendants  on  both  these  points ;  and  on  a  writ  of 
emr  m  the  House  of  Lords,  it  was  argiied  Ibr  the 
plaintiff,  that  a  fine  with  proclamations  dees  not,  by 
force  of  the  statute  4  Hen.  VII.  operate  aa  a  bar  to 
eonclude  strangers,  till  after  five  years  elapse  idtheut 
^ntry  or  action;   and  tlierefore  the  Terdiet  having 
found  that  the  lessor  of  the  plaintiff  made  his  first 
actual  entry  after  the  demise  laid,  he  thereby  aroided 
the  operation  of  the  fine,  and  was  at  liberty  to  lay  the 
demiae  in  his  declaration,  which  k  a  mere  fiction  of 
Hw,  aa  early  as  he  thought  fit  after  his  right  accrued, 
in  the  same  manner  as  if  his  title  had  stood  indepen* 
dent  of  snoh  fine,  so  rendered  ineffectual  within  the 
plain  intent  of  the  statute :  and  if  such  entry  was  not 
good  ta  mamtain  this  demise,  it  must  follow,  that  in 
every  caae  where  a  fine  is  levied  by  a  wrong-doer,  and 
not  discovered  till  two,  tiiree,  or  four  years  afterwards, 
the  intermediate  profits  between  the  time  of  levying 
aadi  fine,  apd  the  entry  of  the  lawful  owner,  must  be 
alMMlqitely  lost,  'although  the  statute  gives  lifve  yeaips 
to  enter,  and  an  entry  at  any  time  within  the  five  years 
purges  the  disseisin  and  the  wroqg  from  the  beginning, 
and  bvinga  the  person  so  entering  within  the  saving  of 
liie  statute,  to  att  intents  and  p»qpeses.    On  the  otihw 
8td#  it  wassaid,  that  an  actual  entry'  is  necessary  to 
avoid  a  fine,  before  an  ejectment  can  be  brought,  wd 


25e  TUkXXXY.    line.    CA.  xiv.  §  5tf. 

it  must  also  be  before  the  time  of  the  demise ;  because 
a  fine  is  of  th&t  high  nature,  ieven  at  common  law,^ 
that  it  dispossesses  all  persons  claiming  title;  and  con-' 
sequently  a  lease  to  found  the  ejectment  upon,  cannot 
be  made  till  the  lessor  regains  the  possession.  As  to 
the  entries  found  by  the  verdict  to  have  been  made 
subsequent  to  the  time  of  the  demise,  they  were  of  no 
use  in  the  present .  case ;  for  the  ejectment  being  ori- 
ginally void,  could  not  be  made  good  by  any  subse- 
quent act ;  9^d  therefore  whatever  effect  those  entries 
might  have  m  other  respects,  tiiey  could  not  make  the 
lease  good.  That  the  word  action  in  the  statute 
4  Hen.  VII.  has  always  been  understood  to  mean  real 
actions,  which  were  then  in  use :  and  it  has  often  been 
determined,  that  the  bringing  an  ejectment  is  not  suf- 
ficient to  avoid  a  fine. 

It  appears  from  Sir  John  Strange's  report  of  this 
case,  that  the  questions  put  to  the  Judges  were, 
I.  Whether  an  actual  entry  was  necessairy  to  avoid  a 
fine,  r  I .  Whether  the  demise  being  laid  before  the  time 
of  the  first  entry,  the  ejectment  could  be  maintained. 
s.  p.  Dopg.      To  the  first  question  they  answered  in  the  affirmative ; 


484. 


7  Tern  Rep.     to  the  sccoud,  in  the  negative :  upon  which  the  judg- 


732. 


ment  was  affirmed. 
Who  may  50.  The  cntrv  to  avoid  a  fine  must  be  made  by  the 

make  iL  "^  *^ 

1  latt.  258.  m.  pcrsou  who  has  a  right  to  the  land,  or  by  some  one 
appointed  by  him ;  for  a  person  who  has  a  right  of 
entry,  may  empower  another  to  enter  for  him.  But 
if  a  stranger  makes  an  entry  on  lands,  whereof  a  fime 
has  been  levied,  in  the  name  of  a  person  who  has  a 
right  to  the  land,  without  any  preceding  conmiand 
or  subsequent  assent,  within  five  years,  by  the  person 
having  right,  it  will  not  be  sufficient ;  for  the  statute 
4  Hen.  VII.  bars  all  persons  who  do  not  claim  within 
five  years ;  by  which  means  an  election  is  given  to  all 
those  who  have  a  right,  at  the  time  when  the  fine  is 
levied,  to  claim  or  not;  and  a  stranger  cannot  make 
election  for  them. 
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£1.  A  disseisor  levied  a  fine  with  proclamations,  PoiUrdv.  Lm- 
tbe  disseisee  not  knowing  it;  and  a  stranger  made  an  io8.'cro.EUz. 
CBtry  within  five  years,  to  the  use  of  the  disseisee,  but  ^^*' 
the  disseisee  did  not  assent  to  it  till  the  five  years  were 
expired. 

It  was  determined  by  all  the  Judges,  that  the  as- 
sent of  the  disseisee  to  the  entry,  after  the  five 
years  had  expired,  was  not  sufiicient  to  render  it 
valid ;  because  the  statute  of  fines  ought  to  be  taken 
strictly,  being  m^^de  for  the  purpose  of  repose  and 
tranquillity. 

52.  A  person  entitled  to  an  estate  in  remainder  or  9  Rep.  io6.  •. 
reversion,  expectant  on  an  estate  for  life  or  years,  or    ®"**^'  ^^' 
the  iord  of  a  tenant  by  copy  of  court  roll,  may  enter 

in  the  name  of  the  tenant  for  life,  the  tenant  for  years, 
or  the  copyholder,  to  save  those  particuiar  interests, 
as  well  as  their  own  freehold  and  inheritance :  and 
the  entry  of  those  particular  tenants  will  also  save 
the  rights  of  the  lord,  the  remainder-man,  or  rever- 
sioner, on  account  of  the  privity  of  estate  which  is  be- 
tween them.  A  guardian  by  nurture  or  in  socage 
may  also  -enter  in  the  name  of  his  ward,  to  avoid  a 
fine;  and  such  entry  will  save  his  right. 

53.  The  entry  of  one  joint  tenant,  coparcener,  or  tilib,  19, 20. 
tenant  in  commmi,  wHl  be  sufiicient  to  avoid  the  efiect 

of  a  fine  as  to  the  other  joint  tenant,  coparcener,  or 
tenant  in  comn^on. 

54.  If  the  estate  which  passed  by  a  fine  is  at  any  2inic.5i8. 
time  after  defeated  by  entry,  the  fine  will  by  that  R2!7^^.a!** 
means  lose  all  its  force  and  effect,  not  only  with 
respect  to  the  person  who  entered,  but  also  with  re- 
spect to  all  others,  except  those  claiming  by  force  of 

an  entail.  And  it  is  said  in  the  case  of  Stowell  v.  Piowa.3S9. 
Zouch,  that  if  there  be  tenant  for  life,  remainder  for 
life,  remainder  in  fee,  and  the  first  tenant  for  life 
aliens,  and  the  alienee  levies  a  fine,  the  person  in  re- 
mainder for  life  may  enter  and  defeat  the  fine ;  in 
which  case  it  will  not  bar  the  remainder  in  fee. 

VOL.  V.  s 
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Miutbeibi-         65.  By  the  statute  4  Ann.  c.  16.  4  16.  it  is  enacted, 
action. '  ***      **  That  no  claim  or  entry  to  be  made  of  or  upon  any 

lands,  tenements,  or  hereditaments,  shall  be  of  any 
force  or  effect,  to  avoid  any  fine  levied  or  to  be  levied 
with  proclamations,  according  to  the  form  ef  the 
statute  in  that  case  made  and  provided,  in  the  Court 
of  Common  Pleas,  or  in  the  Courts  of  Sessions  in  any 
of  the  counties  palatine,  or  in  the  Courts  of  Graad 
Sessions  in  Wales,  of  any  lands,  tenements,  or  heredi- 
taments ;  unless  upon  such  entry  or  claim  an  action  shall 
be  commenced  within  one  year  next  after  the  making 
of  such  entry  or  claim,  and  prosecuted  with  effect." 
pita  that  the  56.  We  havc  seen  that  the  proper  mode  of  veversing 
ptftiMjbadDo    ^  ^^^^   £^^  ^^y  defect  in  the  record,  is  by  writ  of 

error.     But  where  a  fine  is  void  ab  imtio^  eitiher  as  t0 

all  mankind,  or  as  to  some  particular  persons,  its 

effect  may  then  be  avoided  by  plea. 

Ante,c-  5,  67.  Thus,  whcTe  none  of  the  parties  to  a  fine  have 

ca  RtMi»  12.    an  estate  of  freehold  in  the  lands  whereof  it  is  levied, 

such  fine  is  totally  void  as  to  all  strangers,  and  maj 

be  avoided  by  pleading — Quod  partes  finis  nece^ntm  fl/i- 

quis,  tempore  levatumis finis y  nihil  habuerunt,  necterumali" 

quis  habuit,  8gc.     Sedquidam  /.  S.  cujus  statum  ipse  haid. 

This  mode  of  avoiding  a  fine  appears  to  hiave  been 

436.  b.  already  established  in  the  time  of  Bracton  i—Ejpcu- 

satur  etum  quis  qtiod  clameum  nen  apposuerU^  sdlicelt  uU 

finis  ipso  jure  sit  nullus,  tU  si  /actus  fuit  de  tenemento 

quod  alius  tenuit,  ut  si  ipse  qui  debuit  clameum  apposmse^ 

vel  antecessor  suuSy  fuit  in  seisind  de  eadem  re,  quando finis 

/actus  fuit,  et  nan  ilk  vel  antecessor  suus  quifinem  aOegat. 

58.  The  reason  that  a  fine  levied  by  persons  who 
have  no  fi-eehold  estate  in  the  lands  has  no  effect  is^ 
because  it  devests  no  estate ;  those  who  are  entitled 
to  the  lands  whereof  the  fine  is  levied  being  in  pos^ 

/intc^c  13.  session  thereof:  and  it  has  been  already  stated,  that 
no  estate  is  barred  or  affected  by  a  fine  uidess  it  18 
devested  out  ^  the  real  owner. 

59.  The  plea»  fmod  partes  finis  nihil  habuenmt,  voif^ 
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QVigiiially  have  been  pleaded  by  any  person  who  was 
not  a  party  to  the  fine.    And  there  is  a  very  long 
esse  in  the  Rolls  of  Parliament,  14  Edw.  III.  No.  31,  Rot.p»i. 
in  which  it  was  determined  that  a  stranger  should  be  ^°^  ^'  ^^' 
allowed  this  averment.     It  has  been  already  stated,  Ante,c.  ii. 
that  by  the  third  saving  in  the  stat.  4  Hen.  YII.,  this 
pl^  is  allowed  to  every  person  not  party  or  privy  to 
tbe  fine ;  but  that  it  is  settled  that  the  issue  in  tail 
are  comprised  under  the  word  privy,  and  are  there- 
fore deprived  of  this  plea. 

60.  Lord  Coke  says,  that  in  some  cases  privies  in  2  iiuc.  517. 
blood*  and  inheritable  also,  shall  have  an  averment 
against  the  fine,  notwithstanding  the  stat.  4  Hen.  YII. ; 

apd  therefore  if  tenant  in  tail  accepts  a  fine  sur  eog^ 
mwce  dt  ctQy  Sgc.y  the  issue  in  tail,  that  is  privy  and 
heir  in  tail,  shall  aver  continuance  of  possession  in  the 
fiitlM^,  fi>r  it  stands  well  with  the  fine.  And  so,  in  the 
CW0  above,  if  tenant  in  tail  had  granted  and  rendered 
tbo  land  to  the  oonuzor,  the  issue  in  tail  might  have 
averred  continuance  of  possession  in  the  father ;  for 
th€|  fine  was  executory,  and  nothing  vested  in  the 
conusor  till  execution. 

61.  It  is  said  in  the  Touchstone,  that  the  cognizor  p.  13. 
or  cogniz^ee  of  a  fine  must  have  an  estate  of  fireehold 

in  possession,  reversion,  or  remainder ;  but  this  is  a 
miatake^  for  if  a  person,  having  only  an  estate  in  re-  Dormers, 
mainder  or  reversion,  levies  a  fine,  it  may  be  avoided,  3"c!*^*  ^'** 
on  the  ground  that  partes fitus  nihil  habueruni. 

62«  Lord  Carhampton  being  tenant  for  life,   re-  Carhampton  ▼. 
oiainder  to  his  wife  for  life,  remainder  to  his  eldest  inthivS^. 
son  in  tail»  the  eldest  son  levied  a  fine  in  the  lifetime  ^^\ 
of  his  &tber,  and  w^ile  his  father  was  in  possession. 
On  the  death  of  Lord  Carhampton  his  son  entered, 
aftd  fiontaiUQd  in  possession  for  seven  years.     Lady 
Cariianptqfi  thea  brought  an  ejeptment  against  her 
mny  to  whkh  he  pleaded  the  fine  and  non-claim.    On 
the\liiftl»  tWQ  ei?pe0{itiona  were  tdkea  to  the  Judge's 
opinion :  first,  because  ho  admitted  evldjqnce  tp  provei 
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that  the  defendant  had   no  estate  in  possession  in  the 

lands  when  he  levied  the  fine:    secondly,  it  being 

proved  that  die  estate  was  in  the  possession  of  the 

defendant's  father  when  the  fine  was  levied ,  because 

he  held  tha};  no  entry  was  necessary  to  avoid  the  fine, 

or  to  enable  the  plaintiff*  to  bring  the  ejectment. 

Lord  Garleton  delivered  the  opinion  of  the  Court 

DoeT.peikini,  of 'Common  Plcas,  that  the  fine  was  no  bar,  because 

3^Mttt.&Sei.    ^j^^  defendant  had  no  estate  in  the  lands;  and  that 

the  plaintiff  might  maintain  an  ejectment,  without 

making  an  entry. 
Rowe  V  6^"  Ric^sird  Rowe  devised  all  his  estates  to  Richard 

Power,  Dom.    Rowc  his  son  for  life,  and  after  his  decease  to  the 

Proc*  1805* 

Bot.  &  Fill',      heirs  of  his  body  in  tail,  and  for  default  of  such  heirs, 
to  his  three  daughters  and  their  heirs.    Richard  Rowe 
the  son,  by  a  deed  dated  in  1724,  gave,  granted,  as- 
signed, and  set  over  to  his  mother,  the  possession  of 
the  full  third  part  of  all  the  premises,  to  hold  to  her 
for  her  life,  as  if  she  had  been  in  possession  of  the 
same  by  virtue  of  a  writ  of  dower ;  and  livery  of  seisin 
was  given  to  the  widow  according  to  this  deed,  who 
Doe  V.  Eiuot     thereupon  entered  and  became  seised  of  the  undivided' 
1  bmii.^c  Aid.  third  part  of  all  the  lands  contained  in  the  said  deed, 
and  continued  so   seised   till  her  death,  in   1759. 
Richard  Rowe  the  son,  in  1730,  levied  a  fine  mr  cog- 
nizance-de  droit  come  ceo,  S^c^  with  proclamations,  of  the 
whole  of  the  premises,  and  suffered  a  common  reco- 
very thereof,  and  died  without  issue,  having  devised 
away  all  the  estate  to  a  stranger.    The  son  of  the 
survivor  of  the  three  sisters  brought  an  ejectment  for 
the  recovery  of  an  undivided  third  part  of  the  estate : 
to  this  the  defendant,  the  devisee,  pleaded  the  fine,  and 
five  years  non-claim. 

The  question  was,  whether  this  fine  and  non-claim 
was  a  bar  to  the  plaintiff;  and  the  Judges  of  the 
Court  of  Exchequer  in  Ireland  held  that  it  was  not. 
Upon  a  writ  of  error  in  the  Exchequer  Chamber  of 
Ireland,  the  judgment  was  affirmed. 
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Upon  a  writ  of  error  to  the  House  of  Peers  it  was 
contended,  that  the  assignment  of  dower  was  void, 
and  therefore  the  widow  took  no  estate  under  it ;  so 
that  Richard  Rowe  being  seised  of  the  freehold,  the 
fine  operated  on  the  whole  estate,  and  not  on  two- 
thirds  of  it  only. 

On  behalf  of  the  defendant  in  error  it  was  said,  that 
as  Richard  Rowe  the  son  had  nothing  but  an  estate 
in  remainder  in  the  third  assigned  to  his  mother  in 
dower,  the  fine  with  respect  to  this  third  was  within 
the  exception,  quod  partes  Jinis  nihil  habuerunt.     For 
this  was  a  fine  sur  conuzance  de  droits  Sgc.^  which  always 
imported  an  estate  in  possession  in  one  of  the  parties^ 
which  must  be  at  the  least  an  estate  of  freehold,  as  a 
fine  partaking  of  the  nature  of  a  real  action^  could  not 
be  levied  of  a  chattel  interest ;  and  there  were  other 
species  of  fines  for  passing  freehold  interests  in  re- 
mainder or  reversion.    A  party  therefore  insisting 
upon  a  fine  sur  conuzance  de  droit,  Sgc.  with  non-claim, 
as  a  bar  to  a  stranger,  was  bound,  in  answer  to  the 
exception  quod  partes  Jinis  nihil  habuerunt,  to  show  that 
either  of  the  parties  had  such  an  estate  as  could  qualify 
him  to  levy  a  fine  of  that  description,  that  was,  at  the 
least  an  estate  of  freehold  in  possession.    It  was  the 
very  issue,  knit  by  the  express  words  of  the  plea, 
quod  partes  Jinis  nihil  habuerunt  ut  de  libero  tenemento^ 
Co.  £nt.  632  a.     So  since  the  statutes  of  pernors  of 
profits,  the  entry  had  always  been  quod  partes  finis  nihil 
habuerunt,  nee  in  possessione,  nee  in  usu.  And  the  plead- 
ing went  on,  sed  quidam  A.  B.  fuit  seisitus  tempore  Jinis. 
The  following  question  was  put  to  the  Judges — 
"  Whether  the  fine  was  a  bar  to  the  plaintiff's  title." 
Sir  James  Mansfield,  C.  J.  delivered  their  opinion. 
He  said  the  case  depended  on  the  effect  of  the  deed, 
by  which  the  son  gave  to  his  mother  one  whole  un- 
divided third  of  the  lands.    It  was  admitted  through- 
out the  whole  argument  for  the  plaintiff,  that  if  this 
deed  operated  as  an  assignment  of  dower,  the  fine  was 
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no  bar;  and  this  was  adrhitted,  because  in  the  case 
it  was  stated  that  Richard  Rowe^  who  levied  the  fine, 
had  tio  seisin  in  the  j^reifliies :  he  had  no  freehold  in 
the  land  as  to  one  third,  which  was  given  instead  of 
dower  by  the  assignment  of  the  deed  of  1 724,  if  that 
was  a  good  assignment.  With  regard  to  that  one  third, 
a  fine  could  have  no  operation  as  against  strangers ; 
supposing  it  to  be  well  assigned  by  way  of  dower,  it 
could  have  no  other  effbct  than  that  of  merely  passingf, 
by  way  of  grant,  the  remainder.  By  statute,  the  fine 
barred  the  issue  in  tail,  and  made  the  estate  descend 
as  a  fee,  so  long  as  there  was  such  issue ;  but  the  fine 
could  not  aflPect  the  precedent  estate  of  the  widow^  if 
the  assignment  of  her  dower  was  good^  If  thet'eibre 
the  deed  had  the  effect  of  an  assignment  of  dower,  there 
was  an  end  of  the  bar. 

He  then  stated  that  the  assignment  of  dower  was 

good,  and  transferred  the  freehold  to  the  widow ;  and 

concluded,  that  the  Judges  concurred  with  him^  that 

the  fine  did  not  operate  as  a  bar. 

The  judgment  was  af&rmed. 

64.  It  should  however  be  observed  that  a  fine  of  thii 

Aate,c.  12.  s  7.  kind  wiU  operate  against  the  parties  by  estoppel,  and 
by  that  means  transfer  an  estate  indirectly  from  the 
cognizor  to  the  cognizee. 

Aate,c.  10.         65.  In  the  case  of  a  trust  estate,  the  plea  quod  partes 
fnis  nihil  habuerunt,  is  not  allowed  by  the  Court  of 
Chancery,  as  has  been  already  shown. 

Averment  of        66.  By  the  commou  law,  a  fine  might  be  avoided 

^'^'^'         ,  on  account  of  any  fraud  in  the  parties  who  levjerd  it. 

436.  h.  Thus  Bracton  says, — Ejtcusatur  etiam  qms  quod  ckwumm 

ndn  apposuerit,  si]finis  factum  fiitrit  per  dolUfikWlfMUitifi, 
vel  alio  modo  ih  fAlterius  prajudicium^  qtuxijinis  tenete  fu>h 
debeal. 

12"^" 'iS*'      ^^-  ^^  ^^  ■^^^^-  ^^®  ftubert  was  convicted  in  the 

c^^it^'f    ®^^  Chamber,  upon  ft  bill  exhibited  feigl^itiat  him  for 

proctiring  one  Webster  to  acktiowledf  e  a  fine  iti  tiie 

i&attie  of  Alejci^d^  Gilliblttttd,  who  wata  \hm  l^eyofid 
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sea.  The  sentetioe  ws^,  that  he  should  be  fined  and 
impfHK»ied ;  and  that  the  fine  thQs  levied  should  be 
avoided,  if  it  could  be  so  done,  by  efijftering  a  vacat 
<A  the  roU,  or  otherwise,  as  the  justices  of  the  Coinmon 
Pleas  should  best  approve :  and  if  it  could  not  be  so 
made  void,  that  then  Hubert,  by  fine  or  otherwise,  as 
Gillibrand  might  devise,  should  reconvey  the  land  to 
him  and  his  heirs. 

68.  **  Lord  Keeper  Egerton  said  he  had  always  &  c.Cro.£i». 
noted  this  difierence.*    If  one  of  my  name  levies  a 

fine  of  my  land,  I  may  well  confess  and  avoid  this 

fine,  by  showing  the  special  matter ;  for  that  stands  Anu,  e«  2, 

well  with  the  fine.    But  if  a  strcmger  who  is  not  of 

Iny  name  levies  a  fine  of  my  land  in,  my  name,  I  shall 

not  be  received  to  aver  that  I  did  not  levy  the  fine, 

ibr  that  is  merely  contrary  to  the  record ;  and  so  it 

is  of  all  reconusances,  and  other  matters  of  record. 

But  I  conceive,  when  the  fraud  appears  to  the  Court, 

as  here,  they  may  well  enter  a  vacat  on  the  roll,  and  so 

make  it  no  fine ;  although  the  party  cannot  avoid  it  by 

averment,  during  the  time  that  it  remains  as  a  record." 

69.  Soon  after  the  Restoration,  doubts  were  enter- 
tained respecting  the  power  of  Parliament  to  set  aside 
a  fine  obtained  by  force  and  fraud. 

A  bill  having  been  brought  into  the  House  of  Lords  i^irdi*  jouni. 
to  vacate  certain  fines  unduly  procured  to  be  levied  12.CU.2. 
by  Sir  Edward  Powell  and  Dame  Mary  his  wife,  the 
House  commanded  the  Judges  to  deliver  their  opinions 
thereoA  in  point  of  law.  The  Lord  Chief  Justice  of 
the  King's  Bench  delivered  it  as  his  opinion,  and  that  of 
all  the  rest  of  the  Judges,  to  be,  ''  That  they  did  not 
find  by  any  record  or  precedent  in  their  law-books  of 
any  fine  which  had  been  perfected,  that  had  been 
vacated  for  fraud  or  force  in  Parliament,  or  any  other 
place/'  The  question  was  then  put,  whether  the  fine 
was  obtained  by  force ;  and  it  was  resolved  in  the 
sdbmative.  The  bill  passed,  but  the  foUowmg^  pro- 
test was  entered,  signed  by  Lord  Chancellor  Hyde  and  u.  p.  309. 


191. 
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several  other  Lords,  **  That  fines  are  the  foundations  of 
the  assurances  of  the  realm,  upon  which  so  many  titles 
depend,  and  therefore  ought  not  to  be  shaken ;  nor 
hath  there  any  precedent  occurred  to  us  wherein  any 
fines  hare  been  vacated  by  judgment  oi  act  of  Par- 
liament, or  otherwise,  without  consent  of  the  parties ; 
the  eye  of  the  law  looking  upon  fines  as  things  always 
transacted  by  consent,  and  with  that  reverence,  that 
no  averment  whatsoever  shall  be  against  them  when 
rominons Jour,  they  are   perfected."     In  the  House  of  Commons 
^n&uca^'  counsel  were  heard  for  and  against  this  bill ;  and  the 
2.  c.  27.  House  being  satisfied  that  they  had  full  power  and 

jurisdiction  of  the  cause,  the  bill  passed. 
3  Rep.  80.  a.        70.  A  fiuc  may  also  be  avoided  by  an  averment  of 

fraud,  in  consequence  of  the  statute  27  Eliz.  c.  4., 
Tit.  32.  c.  26  &  where  it  appears  to  have  been  levied  to  secret  uses, 
^'  for  the  purpose  of  deceiving  purchasers :  or  by  aa 

averment  of  usury,  under  the  statute  13  Eliz.  c.  8. 
Coumof  71.  Although  a  fine  duly  levied  is  as  effectual  and 

equity*  ... 

binding  in  a  court  of  equity,  as  in  a  court  of  law ;  be- 
cause it  is  one  of  the  common  assurances  of  the  realm, 
and  was  originally  instituted  for  the  purpose  of  secur- 
ing those  who  were  in  possession  of  lands  against  all 
claims  whatever ;  yet  if  any  fraud  or  undue  practice 
appears  to  have  been  used  in  obtaining  the  fine,  the 
Pay  T.  Him-     Court  of  Chauccry  will  then  relieve  against  it,  as  much 
Blip.  \\b,  '      as  against  any  other  conveyance  ;  for  though  it  might 
weiby/'        ^^  extremely  improper  and  inconvenient  to  admit  of  an 
1  othiii,  99.      averment  in  a  court  of  common  law  against  a  fine  ob- 
tained by  fraud,  because  it  would  be  dangerous  to  per- 
mit the  evidence  of  a  record  to  be  questioned  in  any  case 
whatever,  yet  as  there  was  a  method  in  which  relief 
might  be  given  in  cases  of  this  kind,  without  contra- 
dicting the  principles  of  the  common  law,  it  was 
highly  proper  that  a.  court  of  equity  should  adopt  it; 
and  the  Lord  Chancellor  appears  to  have  exercised 
this  jurisdiction  as  early  as  the  reign  of  Queen  Eliza- 
beth. 


Titk  XXXV.     Fine.     Ch.  xiv.  §  72—75.  265 

72.  The  Court  of  Chancery  however  does  not  ab- 
solutely set  aside  a  fine  so  obtained,  nor  does  it  send 
the  party  aggrieved  to  the  Court  of  Common  Pleas  to 
get  it  reversed ;  but  it  considers  all  those  wh6  have  Ante,  c,  lo. 
taken  an  estate  by  such  fine,  with  notice  of  the  fraud, 
as  trustees  for  the  persons  who  have  been  defrauded  ; 
and  decrees  a  reconveyance  of  the  lands,   on  the 
general  ground  of  laying  hold  of  the  ill  conscience  of 
the  parties,  to  make  them  do  that  which  is  necessary 
for  restoring  matters  to  their  former  situation.     With 
respect  to  any  technical  error  ii^  a  fine,  or  irregularity  curk  v. 
in  the  commissioners  who  took  the  acknowledgment  in  o^a^ 
of  it,  these  are  matters  only  cognizable  in  the  Court  cf  ^o.^"^ 
of  Common  Pleas;  because  a  fine  being--of  the  same  ^'^^^^\. 
nature  as  a  judgment,  is  properly  examinable  in  that  Eq.259.  iVit. 
court  only  where  it  is  entered. 

73;  The  plaintiff  being  simple,  was  drawn  in  to  levy  wnght  r. 
a  fine  of  his  lands.     It  was  ordered  that  the  lands  101.  ' 
should  be  re-assured,  if  the  defendant  did  not  pay  a 
valuable  consideration ;   or  if  he  failed  of  payment 
thereof,  then  the  said  lands  should  be  re-assured. 

74.  A  bill  was  filed  by  one  Coleby,  to  be  relieved  coiebjv. 
against  a  purchase  made  from  the  plaintiff's  father ;  205.  *  ^'"' 
suggesting  that  he  had  been  circumvented  and  im- 
posed upon  by  the  defendants.  On  the  other  side 
the  defendants  insisted  on  their  purchase ;  and  it  ap- 
peared that  there  were,  first,  artidles  for  the  purchase 
under  hand  and  seal ;  and  some  time  after  that,  a  con- 
veyance actually  made  and  executed,  in  pursuance 
of  these  articles,  and  the  purchase-money  paid  and 
secured ;  and  after  all  this,  a  fine  levied  by  the  plain- 
tiff's father  to  the  purchaser. 

Lord  Keeper  North  set  the  purchase  aside,  because 
there  appeared  to  have  been  some  art  used  to  persuade 
the  plaintiff's  father  to  sell  the  lands. 

76.  A  person  prevailed  on  a  woman  to  levy  a  fine  Jj^jfg^  ^• 
of  some  houses,  and  to  execute  a  deed  declaring  the  tvm. m. 
uses  thereof  to  himself  and  his  heirs.    It  being  proved 
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that  the  woman,  at  the  time  of  levymg  the  fine,  de* 
Glared  that  she  must  make  use  of  some  friend  a  name, 
iu  trust  for  herself;  and  she  haring  afterwards  de- 
clared in  her  will,  that  she  only  levied  the  fine  for  the 
better  enabling  her  to  dispose  of  her  estate ;  and 
haying  devised  it  to  J.  S.  subject  to  the  payment  of 
her  debts ;  the  Court  of  Chancery  decreed,  not  only 
that  the  lands  were  liable  to  the  debts  of  the  testatrix ; 
but  also  that  the  person  to  whose  use  the  fine  was 
declared,  should  convey  the  houses  to  J.  S.,  according 
to  the  will. 

76.  By  the  common  law,  if  an  infant  or  idiot  has 
by  any  neglect  or  contrivance  been  permitted  to  levy 
A  fine,  his  declaration  of  the  uses  thereof  will  be  good 
at  law,  so  long  as  the  fine  remains  in  force ;  and  if  the 
fine  is  never  reversed,  his  declaration  of  the  uses  will 
be  bindibg  and  conclusive  on  him  and  his  heirs  for 
ever  :  because  the  law  will  not  preirume  tl^  a  fine, 
which  is  a  Mleoin  act  on  record,  has  been  levied  by 
a  person  labouring  under  such  disabilities ;  and  there- 
fore, until  the  fine,  which  is  the  principal,  is  annulled, 
the  declaration  of  the  uses  thereof  will  remain  good. 
Thus  stands  the  common  law  on  this  point ;  but  as 
th^  Court  of  Chancery  has  in  many  instances  com- 
pelled |>ersons,  who  had  obtained  estates  under  a  fine 
in  a  firaudulent  manner^  to  reconvey  them  to  those 
wh<>  were  really  entitled  thereto ;  so  that  Cpurt  will 
inteipose  its  authority  in  (mses  of  this  kind,  and  not 
suffer  the  declaration  of  uses  of  a  fine  levied  by  an  in- 
fant <>r  idiot  to  bar  his  heirs  ;  as  no  species  of  fraud 
can  be  more  evident,  than  that  of  obtaining  a  convey- 
ance firom  a  person  of  this  description. 

77.  Thus  where  one  Addison  by  a  first  and  second 
inquisition  was  found  a  lunatic  in  1706,  from  the 
year  1689,  without  any  lucid  interval.  The  defend- 
ant had  ifot  a  mortgage,  and  at  last  an  absolate  pur- 
diaseu  et  a  great  undervakie,  by  deeds,  fines,  and 
feeoveriei^ 
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The  Coutt  set  aside  the  pnrcheised. 

70^  It  has  been  alteady  stated,  that  a  fine  levied  by  ch.  lo. 
a  trastee  will  not  be  allowed  by  the  Court  of  Cha&« 
eery  to  protect  either  the  trustee  or  any  person  having 
notice  of  the  trust.  Thus  in  the  case  of  Bovfey  y,  ivem.  149. 
Smith,  the  Lord  Keeper  put  this  cate  to  Serjeant 
Mayiiard — ''  A.  seised  in  fee  in  trust  for  B.^  for  full 
coteidetation  conveys  to  C,  the  purchaser  havitig^ 
iK>tice  of  the  trust ;  and  afterwards  C.»  to  strengthen 
his  own  estate^  levies  a  fine.  Whether  B.  the  ceitm 
que  trust  be  not  in  that  case  bound  to  enter  within 
five  years  ?  And  the  counsel  were  all  of  opinion  that  he 
was  not ;  for  C.  having  purchased  with  notice,  not- 
withstanding any  Consideration  paid  by  him,  was  but 
a  trustee  for  B. ;  and  so  the  estate  not  being  displaeedj 
the  fine  cannot  bar/' 

79.  In  the  case  of  Shields  v.  Atkins,  Lord  Hard'-  3  Atk.  5(>3. 
wicke  said  it  would  be  dangerous,  where  a  person 
entered  on  the  foot  of  a  trust,  and  never  made  any 
declaration  of  his  having  performed  the  trust,  to  con- 

strue  this  such  an  entry,  a6  that  a  fine  and  non-claim 
afterwards  would  be  a  bar.  And  in  the  case  of  Lord 
Pomfret  v.  Lord  Windsor,  he  observed  that  a  court  of  2  vm.  ist. 
equity  would  not  suffer  a  fine  levied  by  a  trustee^  to 
bar  an  equitable  right.  And  that  if  ^  ptaetioe  of  this 
kind  was  suffered  to  prevail,  a  court  o^  equity  might 
as  weli  be  abdlished  by  act  of  Parliiuneat. 

80.  A  court  of  equity  will  not  sufier  a  fine  msd  non^- 
claim  to  bar  any  charge  on  laads,  where  the  person 
iBvhb  levied  the  fine  had  notice  of  such  charge. 

81.  Thus  where  a  person  to  whom  lands  were'de-  yj^Jp*^* 
visedy  subject  to  legacies,  levied  a  fine,  on  which  thwe  2v«ni.662i 
was  five  years  non-claim,  and  afterwards  graoited  a 
rent^dMirge  and  mortgaged  the  landii  { 

It  was  decreed,  that  the  fine  and  noft^claim  waas  no 
bar  to  tke  legatees  under  the  will :  the  dbvisto  haviaf 
iR>  title  but  under  Ae  will^  Was  implied  tuttice ;  and  aU    ' 
other  purchasers^ if anyi  to  be  brought  ill  aad«oiitiibiitb« 


268  Title  XXXV.     Fine.    Ch.  xiv.  §  82—85. 

82.  It  is  a  principle  of  equity,  that  if  a  stranger 
enters  upon  an  infant's  estate,  and  receives  the  profits, 
he  shall  be  looked  upon  as  a  trustee  for  the  infiamt ; 
and  that  the  laches  of  a  trustee  shall  not  prejudice  the 
cestui  que  trust. 
AUciiv.  Sayer,  83.  Thus  whcrc  A.  devised  lands  to  trustees  until 
his  debts  were  paid,  and  then  to  an  infant  and  his  heirs. 
The  defendant  entered  on  the  estate,  and  levied  a 
fine ;  five  years  passed ;  the  infant  brought  an  ejectment 
as  soon  as  he  had  attained  his  full  age,  but  was  barred 
by  the  fine  and  the  non-claim  of  the  trustees. 

He  then  brought  his  bill  in  Chancery,  where  it  was 
argued,  that  although  the  fine  and  non-claim  was  a 
good  bar  at  law,  the  legal  estate  being  in  the  trustees, 
who  were  of  full  age,  and  ought  to  have  entered,  yet 
that  the  plaintiff  ought  not  to  suffer  by  their  laches, 
being  an  mfant. 

The  Court  decreed  the  possession,  and  an  account 
of  the  profits ;  declaring  that  the  fine  and  non-claim 
should  not  run  upon  the  trust,  in  the  infant's  mino- 
rity ;  nor  he  suffer  for  the  laches  of  his  trustee. 

1  VeM.  82.  84.  A  mort&^agor  of  a  term  for  years  cannot  bar  a 
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2  vcf!  482!      mortgagee  by  a  fine'  and  non-claim ;  for  although  the 

mortgagee  be  in  reality  out  of  possession,  yet  when 
that  is  done  by  the  consent  of  both  parties ;  and  the 
nature  of  the  contract  requires  it  shoukl  be  so^  while 
the  interest  is  regularly  paid.;  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of 
the  mortgagor,  except  the  payment  of  the  money, 
shQuld  deprive  the  mortgagee  of  his  security.  And 
with  respect  to  a  mortgage  in  fee,  the  mortgagor 
having  no  estate  of  freehold,  his  fine  would  be  void 
on  that  ground. 

85.  A  fine  and  non-claim  by  a  mortgagee  in  pos- 
session, will  not,  upon  the  same  principle,  bar  the 
weidM  V.       equity  of  redemption.    Thus,  where  a  fine  and  non- 
fvm!Ts2.     claim  was  pleaded  to  a  bill  brought  for  redemption 
of  a  mortgage,  the  plea  was  overruled. 
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This  doctrine  is  contradicted  in  a  subsequent  case ;  Linnid  t. 
but  it  appears  reasonable,  that  as  long  as  any  right  of  2  vem'.  i89. 
redemption  is  expressly  or  impliedly  admitted  by  the 
mortgagee  in  possession,  his  fine  should  not  affect  it. 

86.  Where  a  fine  is  levied  by  a  person  who  has  got  2  Atk..38i. 
into  possession  under  a  forged  deed,  a  court  of  equity 
will  not  allow  it  to  have  any  operation.  And  where 
tenants  give  a  conditional  possession  only,  provided  la.  390. 
they  may  pay  their  rents  to  a  third  person,  until  a 
soit  is  determined,  a  fine  levied  under  such  a  pos- 
session will  not,  in  a  court  of  equity,  be  allowed  to 
have  any  efiect. 

'  87.  Where  a  fine  is  levied  purl^uant  to  a  decree  of  Oooddckv. 
the  Court  of  Chancery,  for  a  particular  purpose,  that  oTS'. 
Court  will  not  permit  it  to  operate  farther  than  the  *  ^*^  ^^ 
decree  directs. 

-  88.  The  intention  of  marriage  articles  is  so  far  con-  Timr  ▼.  ive- 

▼«  Tit  32. 

sidered  in  equity,  that  if  a  fine  be  levied  of  the  lands  c.  22. 
comprehended  in  such  articles,  to  different  uses,  a 
court  of  equity  will  compel  a  conveyance  of  the  lands 
to  the  uses  of  the  marriage  articles,  notwithstanding 
tiie  fine. 

89.  The  plea  of  a  fine,  and  long  possession  under 
it,  is  not  a  good  bar  to  a  bill  brought  for  a  discovery 
of  the  deeds  declaring  the  uses  of  such  fine. 

90.  William  Lord  Brereton,  being  seised  in  fee  of  Hoit  ▼.  Umt, 
the  impropriate  rectory  of  Middlewich,  and  of  the  ci^sS!  ^^^ 
advowson  and  vicarage  of  the  said  church,  as  append- 
ant to  the  rectory,  agreed  with  Robert  Lowe  to  convey 

the  same  to  him ;  and,  in  pursuance  of  this  agree- 
ment, the  said  William  Lord  Brereton  and  Elizabeth 
his  wife,  and  William,  their  son  and  heir  apparent,  in 
1664,  levied  a  fine  sur  conusance  de  droit  come  ceo,  <^c. 
in  consideration  of  1000/.  therein  mentioned  to  be  the 
purchase-money,  in  the  court  of  the  county  palatine  of 
Chester,  to  the  said  Robert  Lowe,  and  to  Edward 
Minshall,  Gabriel  Hodgson,  and  John  Wilson,  (who 
all  three  died  in  Lowe's  lifetime,)  and  to^  the  heirs  of 


370  TuleX^XV.    Fim.    CA.  xiv.  ^»0, 

the  said  Robert  Lowe.  About  the  ye^r  170i}>  $apmel 
I^Q w§i  the  9on  and  heir  of  Hobert  Lowe,  presei^ti^d  ^ 
elf rk  to  the  vicarage  of  Middlewich,  who  was  iJWti* 
tuted  and  inductedt  and  continued  in  ppaseasiop  (iU 
hifi  death,  which  happeaed  in  the  yesyr  1718,  wfa^n 
FfAAci^  Lord  Brereton  presented  hia  clerk  to  tl|9 
vi^aragOi  y^ho  wa^  instituted  and  inducted.  J^n^ea 
Lowe,  the  respondent  8  brother,  brought  a  writ  ^f 
quar€  impedit,  but»  before  the  matter  was  deterciuiiedj 
the  inoumbent  died,  and  the  respondent  Lpwe  pre^ 
septed  his  clerk*  who  was  instituted  and  indiieted; 

and  the  appellants  brought  their  writ  of  quare  imp^$ 
to  rs^over  that  tun  ef  presentation,  plaiming  the 
sftme  )mder  a  conveyaaoe  from  the  lamily  ^f  Breretoi). 
The  respondent  I^we  having  pleaded  his  title  tQ  tb@ 
rectory  and  vicarage  under  the  purchase  and  ^PP 
above  joaentioned,  the  appellai^ts,  in  faster  term  1734, 
exhibited  their  biU  in  the  Court  of  ^yehAqu^r  agaws^ 
the  respondent,   setting  forth,   that  William  Lt^d 
Brereton  bei^g  minded  to  sell  the  glebe  ajod  tithes  of 
thftsaid  rectory/the  respondent  s  grandfather,  whp  ^^rs^ 
then  bailiff  to  Lord  Brereton,  prevailed  on  him^  his 
l«dy  and  son,  for  some  small  sum  of  money^  to  nfU 
and  convey  to  the  said  Robert  Lowe  the  glebe  l^df 
and  tithes  of  the  greatest  part  of  the  siB^d  parish ;  wd 
other  parcejb  of  the  said  tithes  were  aboA^t  the  snnae 
tiase  purchased  by  several  other  p^rsoas^  and  pop* 
veyed  to  them ;  and  the  said  Robert  LowQ,  a^  p^t 
of  i^e  eoQsideration  for  the  purchase  of  the  sai4  itithff^^ 
agreed  to  take  vpon  himselif  th^  paymept  of  th»  s^i^ 
pend  of  ninetew  m»rks  to  tiie  vicv;  k^t  iM^lher  kB 
nor  his  son  evier  pretended  or  insisted  on  any  nghjt  to 
1^  advowson  of  the  viearAge,  nor  ever  attem{M:ed  |o 
pcesmt  themto,  exeept  in  th#  year  1701,  wb»»  S%- 
muel  Low«,  ^kii»g  advw$««pa  xrf John  Lord  Hfes^^ 
bcjuf  then  under  a  oonmussioii  of  Iwaey,  pjaesented  a 

dfixk.    The  appeBemts  t^^re^i^  pra^^  ^an  th$  le* 
^oodMit  might  dmoum  n^th^  thflre  ifM  P^t  fKme. 
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deed  wher^  the  ueeB  of  tiie  fine  were  declared,  and 
whether  a  subsequent  fine  of  particular  parcels  of  the 
rectory  was  not  levied  in  1667,  and  deeds  executed 
declaring  the  uses  thereof.  In  bar  to  this  discovery, 
the  respondent  pleaded  the  purchase  so  made  by 
Robert  Lowe  his  grand&tther,  and  the  fine  thereupon 
levied  to  him  of  the  said  rectory,  and  the  advowson 
of  the  said  vicarage;  and  also  the  payment  of  the 
laid  sum  of  1000/.,  the  purchase-money  mentioned  in 
such  fine.  That  proclamations  were  duly  made  on 
the  said  fine,  and  that  no  claim  was  made  to  the 
premises  within  five  years  next  after.  That  the  re- 
spond^it,  and  tiiose  claiming  under  him,  enjoyed  the 
premises  for  fifty  years  and  upwards,  and  insisted  on 
the  statute  of  limitations. 

On  the  9.th  of  November,  1734,  this  plea  came  onto 
be  ai^ued  before  the  Barons,  when  they  ordered  that 
the  plea  should  be  allowed.  An  appeal  was  then 
brought  in  the  House  of  Lords ;  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  insisted  by  the 
plea  to  have  been  levied  to  Robert  Lowe,  Minshall, 
Hodgson,  and  Wilson,  was  not  levied  with  an  inten- 
tion to  convey  the  rectory  to  the  conusees  for  their 
own  use,  but  only  to  clear  the  title  to  the  rectory, 
which  was  then  intended  to  be  sold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  uses 
of  this  fine,  it  would,  by  the  rules  of  law,  result  to 
the  conusors.  That  the  end  of  the  bill  was  to  discover 
the  intent  and  de^gn  of  the  said  fine,  and  of  a  subse- 
quent fine,  said  to  have  been  levied  in  1667  to  the  said 
Robert  Lowe,  of  divers  parcels  of  the  said  rectory ; 
and  by  the  discovery  of  this  second  fine,  and  the  uses 
of  it,  and  the  consideration  of  such  conveyance,  to 
ahow  lAtmi  the  uses  of  llie  first  fine  did  result  to  the 
conusors,  or  at  least  as  to  such  parts  of  the  rectory  as 
were  not  particularly  conveyed  by  the  second  fine, 
and  the  deeds  declaring  the  uses  of  it ;  and,  therefore, 
the  first  fine  ought  not  to  have  been  pleaded  in  bar  to 
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such  discovery,  without  a  denial  of  the  particular  cir* 
cumstances  charged  by  the  bill,  as  an  evidence  of  such 
resulting  use.  That  the  respondent,  by  not  answer- 
ing or  denying  the  several  charges  in  the  bill,  touching 
the  second  fine,  and  the  declaration  of  its  uses,  did 
implicitly  admit  the  same,  and  that  the  advowson  of 
the  vicarage  was  not  comprised  therein ;  and  this  ad- 
mission was  a  strong  evidence  against  him,  to  show, 
that  the  first  fine  was  levied  only  for  the  purposies 
above  mentioned,  and  that  nothing  more  was  intended 
to  pass  to  his  ancestor,  than  what  was  particularly 
comprised  in  the  second  fine,  and  the  declaration  of 
the  uses  thereof.  That  it  did  not  appear  by  the  plea 
what  was  the  real  purchase-money  of  the  advowson, 
nor  that  the  same  was  paid  by  Robert  Lowe,  the 
respondent's  ancestor.  That  the  appellants  and  the 
respondent  derived  under  the  same  title,  and  the 
right  of  the  appellants  to  the  advoWson  appeared 
from  the  respondent's  own.  conveyances;  the  pre- 
tence, therefore,  of  his  ancestor's  being  a  purchaser, 
without  any  notice  of  the  appellant's  title,  was  with- 
out foundation.  And  as  to  the  quiet  enjoyment,  the 
I  fine  and  non-claim,  and  the  statute  of  limitations,  set 
up  as  a  bar  to  the  discovery  sought  by  the  appellants, 
it  was  said,  that  as  to  the  glebe,  and  such  part  of  the 
tithes,  parcel  of  the  said  rectory,  as  the  respondent 
claimed,  there  might  have  been  a,  long  and  quiet  pos- 
session, nor  was  his  title  thereto  at  all  impeached  by 
the  appellant's  bill ;  but  as  to  the  advowson  of  the 
vicarage,  the  only  evidence  of  enjoyment  insisted  on 
by  the  respondent,  was  a  presentation  about  the  year 
1702,  which  was  during  the  lunacy  of  Lord  John; 
and,  since  that  time,  Lord  l^rancis,  his  heir,  presented 
the  last  incumbent,  and  regained  the  possession  of  the 
vicarage.  It  was  therefore  hoped,  that  the  said  plea 
should  not  bar  the  appellants  of  a  full  discovery  of  the 
respondent's  title,  but  that  the  order  for  allowing  the 
same  should  be  reversed.    On  the  other  side,  it  was 
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contended,  tliat  Robert  Lowe,  the  respondent's  grand* 
.father,  and  under  whom  he  claimed,  was  a  purchaser 
of  the  rectory  and  the  advowson  of  the  vicarage,  by 
the  fine  levied  in  1664,  for  1000/.,  without  any  notice 
of  any  other  title ;  and  therefore,  by  the  known  and 
established  rales  and  practice  of  courts  of  equity,  the 
respondent  ought  not  to  be  obliged  any  further  to 
discover  or  disclose  his  title ;  nor  were  the  appellants 
entitled  to  the  aid  of  a  court  of  equity  in  respect  to 
such  title.  That  by  the  fine,  proclamations,  and  non- 
claim  thereupon,  and  by  the  length  of  peaceable  pos- 
session and  enjoyment,  which  the  respondent's  grand- 
father, father,  and  brother,  and  those  claiming  under 
them^  had  successively  of  the  said  advowson,  under 
the  said  fine  and  purchase ;  the  title  under  which  the 
appellants,  by  their  bill,  claimed  the  same,  was  utterly 
and  effectually  barred  and  defeated  both  at  law  and 
.in  equity;  and,  therefore,  the  order  for  allowing  the 
.  plea  ought  to  be  affirmed,  and  the  appeal  dismissed 
with  costs.  After  hearing  counsel  on  this  appeal,  it 
was  ordered  and  adjudged,  that  the  order  therein 
complained  of  should  be  reversed;  and  that  the  plea 
should  stand  for  an  answer,  with  liberty  to  except 
so  far  as  to  oblige  the  respondent  to  discover'  apy 
conveyance  or  conveyances  made  by  William  Lord 
Brereton  and  Elizabeth  his  wife,  and  Wm.  Brereton, 
Esq.  their  son,  or  any  or  either  of  them,  to  Robert 
Lowe,  the  respondent's  grandfather,  alone,  or  jointly 
with  any  other  perspn  or  persons;  and  to  discover 
any  deed  or  deeds,  declaring  the  uses  of  a  fine,  in  the 
pleadings  mentioned  to  be  levied  in  the  16th  year, of 
King  Charles  IL,  or  declaring  the  uses  of  a  fine  in  the 
pleadings  also  mentioned  to  be  levied  in  the  year  16.07. 
91.  Although  a  bill  in  equity  is  not  such  an  action 
.'a&  will  avoid  a  fine,  if  the  subject  matter  of  the  suit  be 
of  legal  Jurisdiction ;  yet  still,  in  some  instances,  the 
filing  a  bill  in  a  court  of  equity  will  prevent  t^e  l^ar 
.  arising  from  a  fine  and  non-claim.     And  in  cases  ojf. 

VOL.  V.  T     • 
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a  Atk.  389.     tKis  kind,  the  coUtt  will  iiititt  it  ItiH  at  Uw,  ^th  an 

order  fhat  the  defendant  shall  hot  set  up  thfe  Aht  ih  bar 

bt  the  plaintiflTs  claim ;  upon  the  s&mis  principle  that  a 

court  of  equity  soifietimes  directs  thiit  thi^  defendants 

In  a  siiit  of  law  shall  not  pilead  tht  statute  of  Umita- 

tions. 

Piccka  ▼.  dt2.  Sir  John  Thorny  croft,  Bart,  being  entitled  td  the 

TiSr^Sp?'   "remainder  in  fee  of  the  Estates  in  question,  eJcpectaht 

4%n,  Pari     ^^  ^^  deccase  of  his  sister  Elizabeth,  thfe  then  wife 

^•.»  of  General  Handasyde,  devised  the  same  to  tieniy 

Pollster  in  fee.    Afteflr  the  decease  of  Sir  John  f  hortiy- 

croft,  disputeis  arose  between  Mfs.  H&ndasyde  (wfc* 

was  lieir  at  law  of  Sir  John  Thorhycroft)  kaA  Mr.  FoN 

'ster>  respecting  the  validity  of  this  will,  whifch  'Were 

compromised,  and  Mr.  Forster,  in  consideration  6( 

630/.,  conveyed  all  liis  interefst  ib  the  eststtes  devised 

by  the  said  will  to  General  Handasyde  and  his  Wife 

in  fee  as  joint  tenants.    Mrs.  Handasyde  sUttiVed  h& 

liusband,  and,  having  no  issne,  she  deirised,  ^unong 

other  estates,  '^  her  estate  and  manor  of  Stocklvell  tb 

the  paxisli  of  liambeth,  in  the  county  of  Stirrey,  )ind  ail 

thereunto  belonging,  to  Henshaw  ThOtnycroft,  and 

ills  h^irs  male;"   and  appointed  hiin  her  ex%c:iitor. 

Upon  the  death  of  Mrs.  Handasyde,  Hensh4i#  ThoYny- 

croft  entered  into  possession  of  all  the  estate^  wheredf 

'^he  Was  seised,  among  which  Was  a  farm  situate  in 

the  parish  of  St.  Mary,  Newington,  bu*  wliich  Was  hT>t 

Within  the  manor  of  StockWell,  and  therefore  did  hdt 

pass  by  the  will ;  and  in  Hilary  term  17^3,  levied  a 

fine  and  suffered  a  recovery  of  dl  those  estates,  in 

erder  to  bar  the  entail.    I^revious  to  this,  Elizabeth 

Pincke  and  Ann  lliornycroft,  wlib  Were  dife  heirs  ^t 

law  of  Mrs.  Handasyde,  filed  their  |>ill  in  the  Court 

of  Chancery  against  Henshaw  iTiomycroft,  prayings 

fliat  the  said  Thornycroft  might  set  forth  the  dates 

anjd  short  contents  of  all  the  deeds,  evidek^ees,  $hdL 

Writings  in  Ws  custody  or  poWer,  relating  to  the'estates 

yffh&c&if  i/Lx^  Handasyde  die^  seised;  and  tiiat  fib 
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Htgbt  filor^ise  set&rdi  ^nd  ^Uscdirar  of^wfaat  iaiids  df 
the  said  Mrs.  Handasyde  he  was  in  pmse^ion,  ¥^hich 
voreiiat  c<Miiprised  in  herivflU  aiid  for  an  account  of 
i&fe  ients  ^sA  profits  of  the  said  praises  received  hf 
idin  Biqoe  the  decease  df  Mfs«  Handfisyde^  and  for  a 
ddi^ery  of  all  deeds  ralating  there  to.  The  defendaiit, 
hy  ids&nmf^tj  d^enkd  being  in  po^^ssioa  of  any  estaicist 
beh)iigmgto  Mcs*  fiondasyde/  but  what  ware  com^ 
^pxteed  nn  her  willi  iThe  heirs  at  lam  aomi  afleor  dis- 
eovered,  thstt  the  farm  at  Newingtcoi  ivas  not  deris^ 
by  the-wiU,  and  therefore  brought  an  ejectmsnt  fat 
«tiie  recovery  of  it.  Notice  of  trial  having  beepr  gi^eii 
past  h6&>n  the  summer  assizes  1778,  a  few  day9  befise 
the  trial  was  to  aomfe  on,  the  sblieitor  fpr  the  dfi&d- 
da^it  iitfoormed  the  solicitor  for  the  plamtiffaf  thie-AKill 
oil  Sir  JSabii  Tbomycroft,  and  that  the  phxdaclion  of 
-Ukat  wiS),  a^  ^toing  up  thfe  title  of  Henry  FqibI^ 
Wkder  it,  «rouM  nob^uittthe  plaiqtiff  in  ejectment;  but 
jdtd  loot  M/MkHoA  lli;ifc:fine  or  the  4eed  by  whldi  Fpr- 
uet4A  tJltie  9?a6  JOMFfefeA  to  Mrs.  fiaiidasyde,  that 
-deed  being  in  >&i(9t'ndt  then  discovered  •  The  ieirs  Et 
laAr  .gai^e  notipe  of  trial  £ov  the  Lent  ossiaes  177'9, 
"wten^Mensha^  Thorny oroft  set  :np  die  fine  an4  -neoEi- 
tolium ;  and  'theve  dbaving  been  ho  actual  exrtry,  tiie 
^fiaiati^  were  noosuited.  Upon  this,  the  plaintiffs 
fiied  n  iAll  of  tevimx  «&d  aupfilenie^,  pjoaying^'  tiaat 
mwter  these  ^^iremnBtanees,  the  defendants  mig^  be 
vedtMiOftd  Irom  setting  aiq)th£  fine  m  any  mannar  to 
the  ^ejudioe  xsf  ^tbe  plaintilfe.  fPhe  case  was  beard 
bdfMe  ^tki^  dioffds  jCduittissioneitg  Lougbboraugh;  Ash- 
lMHr«t^aiid^Hi(iil)Mym  and  on  belialf  of  the  pliediit^  it 
tv«s  ^iitraded,  that  ihey  should  luwe  pvbcMfldd  ito 
4iwl  at  itbe  isutiamer  assizes  1(7$%^  which:  imusr  in^Mie 
the  «sqpm(lioti  4)f4hie  ^e  years,  if  4diey  had^net-'foedn 
fite^^e^tod  by  ^e  iofonnation  of  the  u&cilasr ;  and, 
«b«neifoie,  <fttis  'vnis  a  proper  oase  for.  the  iolbsJSttnae 
43/i  a  4MMirt  of  %^%6lU^.  ^iWf  issiatiid 'further,  tiiaiithe 
£iIiiig'«Clftie4>]il  in  4he43on9t  of  Obancety  .^rasntilaslf , 

T  S 
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/.sufficient  to  prevent  the  btur^  ariding  from  the  fine  and 
non-claim  taking  place, 

'  For  the  defendants,  it  was  ui*ged,  that  there  was 

.110  impropriety  in  the  solicitor's  conduct;   that  the 

. .  Court  would  not  interfere  to  prevent  the  operation 

.of  a  fine,  unless  in  cases  of  firaud ;  and  that  the  bill 

;  being,  in  substance,  a  mere  bill  for  discovery,  could 

-not  operate  to  prevent  the  bar  arising  from  the  fine. 

•  Lord  Loughborough. — **  If  it  were  made  out  that 
s  the  plaintiffs  were  prevented  from  trying  their  cause 

by  fraud,  I  should  think,  under  the  principles  of  this 
;  Court,  the  defendants  ought  to  be  restrained  from 
I  setting  up  the  fine  as  a  bar ;  but  here  the  plaintiflb 
-take  it  for  granted  that  a  bill  filed  in  this  Court  for 
.  any  purpose,  will  prevent  the  statute  of  limitation,  or 
'  a  fine,  barring.  All  legal  interests  are  bound  by  the 
fine ;  if  the  subject  matter  of  the  suit  be  of  legal  juris- 
diction, the  bringing  a  suit  in  equity  will  not  bar  the 
•operation  of  the  fine.  If  a  demand  of  a  debt  be  made 
.  here/ if  it  be  a  legal  debt,  this  Court  being  applied  to 
.  for  a  discovery,  will  not  prevent  the  statute  of  limita* 
,  tions  from  running ;  but  if  it  be  for  payment  out  of 
•assets,  for  which  this  is  the  proper  jurisdiction,  there 
t  the  £ling  of  the  bill  is  the  commencement  of  a  proper 

•  duit.  .  I  do  not  say  that  a  case  may  not  exist,  where 
the  bad  fieuth  of  parties  may  make  a  ground  to  prevent 

. a  fine  from  barring;  but  here  was  only  a  conununica- 
<  tion  of  the  truth  of  the  case ;  the  attorney  stated  all 
.  he  knew :  it  was  not  his  duty  to  give  notice  of  the&ie. 

•  It  was  not  in  proof  that  it  was  in  consequence  «f  diis 
they  did  not  try.  the  cause:  it  was  their  own  judgment 

^  that  decided  upon  it.  A  legal  bar  has  taken  place  in 
^  consequence  of  a  legal  provision ;  whether  that  provisicm 
.  be  wise  or  not,  it  must  bind.  No  hardship  has  occuoed, 
,  in  consequence  of  which  they  can  say,  that  in  conscience 
.  the  fine  should  not.be  set  up.  This  is  a  }ega}  tttie,  over 
:  whidi  this  Court  h^  no  jurisdiction,  and  no  fraud  has 

•  intervened.    The  bill  must  thete&re  be  disioissed*'* 
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*  Lprd  Commissioner  Ashurst. — *'  I  am  of  the  same 
opinion :  where  a  bill  is  filed,  with  a  prayer  for  equi- 
table relief,  the  policy  of  the  law  suspends  the  statute 
of  limit;ations ;  just  as  in  the  case  of  the  commence- 
ment of  an '  action.  But,  with  respect  to  a  fine^  the 
case  is  different;  the  bringing  an  action  is  not  suffi- 
cient to  bar  the  operation  without  an  actual  entry ;  no 
more  can  the  bringing  a  suit  here  be  so,  unless  the 
entry  was  prevented  by  fraud.  In  any  other  case^  the 
filing  the  bill  cannot  prevent  the  bar ;  and,  in  this  case, 
there  was  no  fraud,  but  a  fair  disclosure." 

Lord  Commissioner  Hotham. — **  If  the  filing  of  the 
bill  is  not  a  sufficient  bar,  it  will  stand  on  the  circum- 
stances of  the  case.  It  was  a  mere  bill  of  discovery, 
which  is  not  sufficient.  If  the  circumstances  are  such, 
that  there  had  been  an  imposition  on  the  party,  I  think 
the  Court  should  interpose ;  but  it  was  a  fair  candid 
conversation."    The  bill  was  dismissed. 

An  appeal  was  brought  from  this  decree  to  the 
House  of  Lords ;  and,  on  behalf  of  the  appellants,  it 
was  said,  that  it  belongs  to  the  jurisdiction  of  courts 
of  equity,  not  only  to  give  relief  where  the  party  en- 
titled to  the  lands  has  a  title  only  in  equity,  but  also 
where  the  plaintiff  in  equity  has  the  legal  estate,  and 
can  recover  at  law,  provided  the  deeds  which  are 
eridence  of  his  title  are  in  the  hands  of  the  defendant 
in  possession  of  the  lands.  The  Court,  in  such  cases^ 
relieves,  by  decreeing  a  production  of  the  deeds  upon 
a  trial  at  law,  by  restraining  the  defendant  from  setting 
up  satisfied  terms;  and  (in  case  an  account  of  the 
rents  is  also  prayed)  will,  after  a  recovery  at  law,  by 
the  aid  of  the  Court,  decree  an  account  of  rents  and 
profits.  In  like  manner,  where  the  plaintiff  has  the 
title  at  law,  and  can  make  it  out  at  law,  without  any 
aid  firom  deeds  in  the  defendant's  hands ;  yet,  if  the  de^ 
fendant  has  in  his  hands  an  instrument  which  will 
defeat  the  plaintiff^'s^  legal  title,  and  has  also  anothet 
instrument  in  his  han^s  which  will  roitore  the  plain* 
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M^t  title,  e^ilfty  'wilt  etf&M  dedtM  tbe  dafend^eiot 
to  gite  the  fir^  ibstrBtfieMt  iid  evid^ildt  U  taw^  ifttp 
ptbchiee  both.     This  is  the  ptMetit  case  t  fiir  tisi 
pkintifis.  Us  heir^  <iif  Eliaab^fb^  SmdUyde^  cobfi 
md^ft  ont  their  title  at  law  to  the  lands,  wUch  did  not 
p\3M  by  her  will,  without  any  aid>  by  proving  dieif 
pedigree :  but  it  was  in  the  power  of  the  d^fedd^MStt 
iO  nonsuit  the  plaintifiV,  by  skowicig,  tiiat  Si9  Jcita 
7%t>r!iycrofl  was  in  his  Ufetime  seised  of  the  esta/te  m 
^tiestion,  and  that  he  devised  it  to  Forsteiv  whereby 
Elizabeth,  his  sistei^  and  heir  at  law,  wa^i  d&b^riied. 
Bbt%y  the  conte^toce  of  1744  ftom  Ferster  to  Stea- 
h&Vk  m  fee-sifiiple)  and  the  ^OdttCtioa  of  it  8t  law, 
the  plfuA^^s  Would  be  rdiikstated  intikeir  tA)»9»iain 
tb  fiH^Betfa.    The  erigin^l  bill  trae  b^Mghtfdf-  a  pM« 
ttteUon*6iid  inspectioft  of  all  1^  dtie-di^ds  by  tb* 
^^afH  Of  £lktsb«th  Buidaiiyde  agak»t  the  <A^sM^ 
to  which  proda«tioA  the  heit  wa»  ebtitl'ed.,    Abd  Ibft 
fikiaiiff§  preraiAiti^  Aat  stf Ate  «iid  of  the  OmM  A^t 
«^4)ittt  b»  be  fiMlly  AOceMtary  t»  try  <^  Ititk  a»  ti^ 
tho  bttt  pmy«d  ati  abdouint  of  p&Ati^  ibd  pr^Bk^  swi 
dMliinsvy  of  the  d«ed»  betottgifil;  ^  the  d«{sc«lMl4d 
^•Utes.    In  the  course  of  pur#uiaf  aiMl<t)bfHi«ibg3AUt 
inmofriety,  it  cainft  o«t  that  Sir  Jioln  3!h()n^tft«it  Ate 
•Ml  liiade  a  yiiU  asid  devised  to  <fl»rstftr^  and  It  ilM 
tui»  out  by  the  last  «afiewet,  that  fbfsieif  bttd  b(ffi^ 
veyed  Do  Blnsabti^  Handasyiie  iA^t.    It  a)M  eadM 
OQ<V  that  Hit  littds  in  queMiea  i»<w«  iMtiipitised  te  ai 
|»ld  tsftttenfebt,  17^2,  and  in  a  t»M  «f  ili%  biMJhibfl 
^m  thefdwy  <irea«ed  for  nbAang  aMMiiii«»,  '4rtii{A 
We  Itete  satisfied,  b«it  tlid  tetrn,  fietmkaAis^o- 
btanding^  Subject  to  iiti^k  %^x^,  Sii  j«hn  tiatwp- 
viifti  Alt  wn,  took  the  lands  iod  qiK^tiob.    So  ^llMie  ^ 
IVBB  .^wdbisbted,  that  if  therb  weore  iMx  other  droilfe^ 
fltlnciii  ih,tire  icase»  the  Court  iteai  a  juriadictiaaC  ^ni 
HfaniUL Mare. <deforeeld «pBa  ^  hfeaaiiiig 'of  Idi^oone, 
tfadiiteddtt  dheuid  be  tBetiiofol,  wiHi  lAieilifit  fixridie 
/  fdmii^fiocMB^  ab  «jtteUHeat»  diat  ihe.  iiiiiaih«rti. 


t^9  d^^sees/  shoujd  not  ^et  up  the  term  of  fiye  hun- 
dre4  years;  and  in  case  the  will  of  Sir  John  Thqrny- 
iproft  the  son  should  be  produped  in  evidence,  thi^ 
4efen4ants  should  likewise  produce  at  the  trial  the 
4eed  of  1 745 ;  and  that  all  further  directions  shqul4 
be  reserved  till  after  the  trial  was  had.    Tlje  only  cirr 
pumstances  in  the  present  case  which  differed  froni 
thie  abpve,  and  which  were  the  grounds  of  dismissing 
the  bill,  were,  that  in  Hilary  term  1773  (the  next  ^ft^ 
tti0  4.6?ith  of  Elizabeth  Handasy4e),  the  devisee  levied 
a  ^ne  <)f  all  the  devised  estates,  and  alsjQ  of  the  de- 
scended  estates  (having  entered   upon  both  imme- 
diately after  her  death^.     The  original  bill  was  fileg 
ii^  177€.     The  five  years  non-claim  r?in  frpm  Micl^ael- 
m96  1778.     Iiji  October  1781,  the  answer  came  }^ 
yibich  dii^govered  the  deed  of  1745,  and  admitted  it  ;(q 
faaye  been  in  the  hands  of  the  devisee  frqm  the  time  of 
the  death  of  Elizabeth  Handasyde ;  and  the  answer 
.^Isa  stated  and  insisted  upon  the  fine  and  npn-claio}. 
The  cause  was  heard  the  first  of  July  1783,  at  which 
tii^e  the  Court  shpidd  have  added  to  the  directioi),sf 
above  mentioned,  that  the  fine  and  non-claim  should 
, not  be  insisted  upon  at  law,  instead  of  disinissing  tl(e 
bill  upon  the  ground  of  such  fine  and  non-claim  only, 
a3  the  non-claim  had  elapsed  pending  the  suit  in  Chan- 
.  eery ;  and  therefore  the  Court  ought  not  to  have. per- 
mitted the  defendant  to  take  advantage  of  it  at  law. 
^  For  a  court  of  equity  will  not  suffer  the  rights  of  the 
parties  fo.be  changed,  pending  the  suit,  in  a  case 
within  the  jurisdiction  of  the  Court,  and  where  the 
Court  can  relieve;  therefore,  if  a  trust  est^.te  is  before 
the  Court  in  a  lis  pendens,  and  a  sale  be  made  of  the 
trust  estate,  without  actual  notice  of  the  cause  to  the 
purchaser,  the  Court,  at  the  hearing,  will  decjee  the 
relief  ag^nst  the  purchaser  which  the  plaintiff  in  the 
cau3e  was  entitled  to.    But  it  is  otherwise  after  tuQ 
cause,  is  ^t  aqi  end^  for  t)ien  the  party  must  have  ^xpre^9 
'  qiotice  of  a  decree,  as  he  .must  of  a  judgmept  atjaw, 
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to  affect  him  with  equity.  So,  in  the  case  of  a  fifie, 
equity  will  not  suffer  a  non-claim  completed,  pending 
the  cause,  to  prevent  the  Court  from  doing  eqtiity ; 
otherwise  (as  Lord  Hardwicke  expressed  it  in  2  Atk^ 
390.)  it  would  trip  up  the  jurisdiction  of  this  Court, 
if  you  will  not  allow,  where  it  is  a  proper  matter  of 
equity^  a  bill  to  prevent  the  running  of  a  fine.  So 
where  a  court  of  equity  has  directed  an  action,  the  de- 
fendant has  been  restrained  from  setting  up  the  statute 
of  limitations,  which  has  run  pending  the  suit  in  equity. 
On  the  other  side,  it  was  contended,  that  the  title 
of  the  appellants,  if  they  ever  had  any,  was  a  clear 
title  at  law ;  it  needed  no  assistance  of  a  court  of  equity 
to  bring  it  to  a  fair  discussion :  and,  accordingly,  the 
mother  of  the  appellant  Pincke,  and  the  appellant 
Thornycroft  brought  an  ejectment,  which  might  have 
been  fairly  tried  without  any  such  assistance;  and 
there  was  now  no  obstacle  to  a  legal  determination  oT 
the  rights  of  the  appellants,  except  the  fine.  That 
^  there  was  no  ground  for  a  court  of  equity  to  interpose, 
to  remove  the  legal  bar  created  by  the  fine.  It  was 
s^prehended  the  farm  at  Newington  was  devised  by 
the  will ;  .but  supposing  the  contrary,  there  was  not  in 
the  case  any  circumstance  which  could  give  a  court  of 
equity  a  control  over  the  legal  title  of  the  respondents, 
nothing  which  could  form  a  legal  obligation  upon  their 
conscience,  not  to  set  up  the  fine.  The  appellants 
attempted  to  impute  fraud  to  the  respondents  or  their 
solicitor ;  but  the  bill  did  not  state  such  a  case  as  war- 
ranted  the  imputation,  much  less  was  it  made  out  m 
proof.  ^  ;A  fine  was  a  matter  of  record  open  to  the  in- 
;  spection  of  every  one ;  the  legislature  had  given  it  an 
operation  to  bar  all  claims  not  asserted  in  due  time ; 
^  a^d  it  was  therefore  the  duty  of  every  person  having  a 
^  claim,  to  inform  himself  whether  there  might  be  such 
an  impediment  to  the  assertion  of  it.  JN^ot  disclosing 
'  to  aja  adversary  that  a  fine  had  been  levied,  which  might 
*  in  time  be  a  bar  to  his  claim,  could  not  be  deemed  a 
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hnnd.  It  was  endeavoured,  therefore,  to  give  to  the 
conversation  of  the  solicitor  for  the  defendant  and  the 
solicitor  for  the  plaintiff  in  the  ejectment  (of  which 
there  was  no  evidence  but  the  answers),  such  a  turn 
as  might  make  it  appear  something  like  fraud.  But 
the  solicitor  for  the  defendant  merely  mentioned  a 
claim  made  by  persons  to  whose  apparent  title  he  was 
then  unable  to  give  any  answer,  and  which  had  there- 
fore excited  in  his  mind  much  apprehension  for  his 
client's  title ;  and  what  he  communicated  was  not  only 
true,  but  (according  to  the  information  he  then  had) 
was  the  whole  truth,  though  a  subsequent  accidental 
discovery  put  an  end  to  this  alarming  claim,  which,  if 
it  had  prevailed,  was  superior  to  the  title  of  the  heirs, 
as  well  as  of  the  devisee  of  Mrs.  Handasyde.  It  was 
Utxe,  the  heirs  countermanded  their  notice  of  trial  of 
the  ejectment ;  but  their  own  judgment  decided  their 
conduct.  It  was  asserted  by  the  appellants,  that  if 
the  ejectment  had  proceeded  to  trial,  the  fine  must 
have  been  discovered,  and,  five  years  not  having  then 
elapsed  from  the  last  proclamation,  the  heirs  might 
have  entered  to  avoid  the  fine.  But  this  assertion  was 
not  founded  in  truth ;  the  will  of  Sir  John  Thomycroft 
would  have  been  a  sufficient  defence,  and  there  would 
have  been  no  necessity  for  setting  up  the  fine. 

It  was  ordered  and  adjudged,  '^  That  the  said  de- 
cree or  order  of  dismission  complained  of  in  the  said 
appeal  should  be  reversed.  And  it  was  further  or- 
dered and  adjudged,  that  the  bill  should  be  retained 
for  twelve  months,  and  that  the  plaintiffs  should  be  at 
liberty,  in  the  meantime,  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  &c.  And  it 
was  further  ordered  and  adjudged,  that  the  said  de- 
fendant Edward  Thomycroft  should  not  insist,  in  such 
action  or  actions,  or  on  any  trial  to  be  had  thereon,  on 
the  fine  mentioned  inthepleadings,  or  on  any  non-claim 
which  had  ensued  thereon,  or  any  other  fiine  or  non-claim 
which  might  have  incurred  since  filing  the  original  bill." 


(  2m  ) 
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Origin  and  Nature  ofRecaveties. 

1.  Ot^fin  of  Recoveries.  \   9*  Manner  qf  suffering^ 

SSCTIOK  1. 

A  Recovery,  in  its  most  extensive  sense,  is  the  resto-  origin  of  re- 
iration  of  a  former  right,  by  the  solemn  judgment  of  a  ^^^ 
court  of  justice;    and  judgments,  whether  obtained 
after  a  real  defence  made  by  the  tenant,  or  upon  TtM 
^tefkult,  or  feint  plea,  have  the  same  force  and  efficacy  2iMt.32i. 
to  bind  the  right  of  the  land,  so  recovered,  and  to 
vest  a  free  and  absolute  estate  in  fee  simple  in  the 
tecoveror. 

S.  A  common  recovery  is  a  judgment  obtained  in  a 
fictitious  suit,  brought  against  the  tenant  of  the  free- 
hold, in  consequence  of  a  default  made  by  the  persoix 
i;rho  is  last  vouched  to  warranty  in  such  suit. 

•3.  A  common  recovery  departs  so  fer  from  the 
original  modes  of  transferring  property,  and  is  in  itself 
BO  complicated  and  artificial,  that  if  we  had  nohis- 
<toncal  eridence  of  the  time  when  it  V7a«  first  adopted 
ttttong  the  common  assurances  of  the  law,  we  might  , 
•safely  pronounce  it  to  be  in  some  respects  a  modem 
invention.  But  the  fact  is  well  known  tha't  we^are  Piowd.a. 
indebted  to  the  ingenuity  of  the  ecclesiastics  for  the 
introdiiction  of  common  recoveries,  in  order  to  evade 
fhte  ktattttes  of  mortmain,  by  which  they  were  pro^ 
fribited  from  purchasing,  or  receiving  under  preteiK^ 
of  a  free  gift,  any  lands  or  tenements  whatevter.         ' 

4.  To  eflTfect  Ais^  prurpose  th^  religJous  bouses  to*R 

'to  scf^  up  a  fictitious  fiile  ta  lihe  fends  iritended^-be 

given  or  sold,  and  brought  an  action  agamirt  liKe  tcf* 

Siarit  to  tecovct'  them ;  the  tenant  by  cdlujnob  nmde 

•  no  defence,  wfcereby -jtidginent  -was  igivcn  fir  the  nS- 
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gious  house,  which  then  recovered  the  lands  by  sen- 
tence of  law,  upon  a  supposed  prior  title.  And  al* 
though  proceedings  of  this  kind  were  carried  on  by  a 
2iiitt.42».  species  of  conventional  fraud,  between  the  religious 
house  and  the  tenant  of  the  land ;  yet  the  judges  held, 
that  in  these  cases  the  religious  communities  did  not 
appropriate  such  lands  per  titulum  doni  vel  alterius-alk- 
natimis^  as  the  statute  De  religiosis,  7  Edw.  I.  expresses 
it ;  and  that  they  were  not  within  the  words,  aut  alio 
guovismodo  arte  vel  ingenio.  For  as  recoveries  wete 
prosecuted  in  a  course  of  law,  they  were  presumed  to 
be  just ;  and  it  was  accordingly  held  that  they  were 
not  within  the  statute. 

5.  The  notoriety  and  evidence  which  attended 
feigned  recoveries  was  such,  that  they  were  not  used 
by  the  ecclesiastics  alone,  but  were  soon  adopted  by 
lay  persons,  as  a  common  mode  of  transferring  lands. 
Thus  it  appears  by  the  statute  of  Gloucester,  6  Edw.  I. 
.that  feigned  recoveries  were  at  that  time  in  constant 

2iiiit.32i.  tise;  for  it  is  provided  by  the  eleventh  chapter  of 
that  statute,  that  a  termor  for  years  might  fisdsiiy 
a  feigned  recovery,  suffered  by  the  owner  of  the  in- 
heritance. 

6.  The  want  of  moderation  on  the  part  of  the  eccle- 
siastics counteracted  the  effects  of  their  ingenuity; 
being  gratified  by  the  success  of  their  practices,  they 
had  such  frequent  recourse  to  feigned  recoveries,  as 
to  occasion  a  parliamentary  interference;  for,  by  the 

aiiiit.429.  statute  of  Westminster  2,  13  Edw.  I.  c.  32.  it  was 
enacted,  that  in  all  cases  where  ecclesiastical  persons 
recovered  lands  by  default,  a  jury  should  try  the 
right  of  the  demandants  to  the  land,  and  if  the  reli- 
gious house  was  found  to  have  a  title,  they  should 

-recover  seisin,  otherwise  it  shoidd  be  forfeited  to  the 
immediate  lord  of  the  fee,  in  the  manner  directed  by 

.  the  statute  De  religiosis. 
'  7.  In  consequence  of  this  statute,  feigned  Recoveries 
seem  to  have  been  disused  for  a  considerable  time; 
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nor  were  they  again  brought  into  general  practice 
until  some  centuries  afterwards,  when  they  were  re- 
fiumed  as  a  mode  of  evading  the  strictness  of  the 
statute  De  donis  conditionalibtis. 

8.  Many  attempts  had  been  made  by  the  people  to  Tit.2.c.  2. 
procure  a  legislative  repeal  of  this  offensive  and  im-  ^' 
politic  statu te,  which  were  constantly  and  success- 
fully opposed  by  the  great  barons ;  but  as  the  incon- 
veniences arising  from  entails  were  so  manifest,  the 
ingenuity  of  the  judges  was  continually  exerted  in 
contriving  different  modes  of  evading  them.  Atlengtb 

a  case  arose  in  12  Edw,  IV.  in  which  it  was  in  effect 
determined,  upon  principles  which  will  be  explained 
in  a  subsequent  chapter,  that  a  common  recovery, 
suffered  by  a  tenant  in  tail,  should  operate  as  an 
effectual  bar  to  his  estate  tail,  and  also  to  all  the 
estates  in  remainder,  and  to  the  reversion  depending 
thereon.  From  that  time  common  recoveries  have 
become  extremely  frequent,  and  have  ever  since  been 
considered  as  common  assurances,  by  means  of  whicfi  wmu  a.  451. 
.  tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
to  convert  them  into  estates  in  fee  simple. 

9.  A  common  recovery  being  a  judgment  obtained  MaaMrof 
m  a  real  action,  although  it  be  fictitious,  yet  the  same  *** 
mode  of  proceeding  must  be  pursued,  and  all  those 
forms  strictly  adhered  to  which  are  necessary  to  be 
observed. in  an  adversary  suit.  For  as  Pigot  observes, 
though  common  recoveries  are,  to  some  iatents,  deem- 
ed* fictitious  proceedings,  yet  it  is  necessary  there 
should  be  actor es  fabula. 

10.  The  first  thing,  therefore,  necessary  to  be  done 
m  suffering  a  common  recovery  is,  that  the  person 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  adjudged,  should  sue  out  a  writ,  ox  praecipe, 
against  the  ten^t  of  the  freehold ;  whence  such  tenant 
is  usually  called  the  tenant  to  the  praecipe. 

^11.  In  obedience  to  this  writ,  the  tenant  appears  in 
Court^  either  in. person  or  by  his  attorney ;  but  instead 
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ie>f  defending  the  title  of  the  land  himself,  he  calls  oii 
^oine  other  person,  -who  upon  the  original  purchase  k 
supposed  to  have  warranted  the  title,  and  prays  that 
that  person  may  be  called  in  to  defend  the  title  which 
he  warranted,  or  otherwise  to  give  the  tenant  lands  of 
Bqual  value  to  those  which  be  shall  lose  by  defect  of 
his  warranty.  This  is  called  the  voucher,  vocMiOt  or 
T»alliug  to  warranty. 

'  l2.  The  person  thus  called  to  warrant,  M^ho  iS 
%rsually  called  the  vouchee,  ajppears  ni  c^urt,  is  im*- 
'pleaded,  and  enters  into  the  "^arra^ty;  by  which 
^neans  he  takes  upon  himself  the  defence  of  ^e  lAnd. 
The  demandant  then  desires  lesfve  of  the  Court  to 
imparl,  or  confer  with  the  Vouchee  in  private,  ^vAich 
5s  granted  of  course.  Soon  after  the  demandant  i^ 
-turns  ihto  court,  but  the  vouchee  disctppeors',  dr 
*4inakes  default ;  in  consequence  of  whkh  it  i&  yf^ 
Ssumed  by  the  Court  that  he  has  no  title  to  the  iioids 
^demanded  in  the  writ,  and  therefore  <}ann6t  46fend 
•titem;  whereupon  judgment  is  givcaiforthe'dMatiiid- 
'anft,  now  called  the  recoverer;  Ax>  i^scover  Ihe  Hadb  ih 
question  against  the  tenant,  and  for  tlie  i^aatft  Co  fe- 
cover,  against  the  vouchee,  landis  of  ^uid  Vclue,  in 
Yeeompense  fer  those  so  warranted  by  tea^  a»d  *4w 
lost  by  his  d^ult.  .     .  t 

13.  lliis  is  called  the  reioompenfie  of  yeMiviiy  in 
'Value ;  but  as  it  is  customairy  to  ^ou(A[  <he  Kti&&c  df 
"(he  Court  of  Common  Plea«,  who  \%  ktmce  ceJXoA,  ite 
common  vouchee,  the  tenant  can  only  hatie^  nomioH}, 
and  not  a  real  recompense  for  the  land  thus  «ecolfi0ied 
against  him  by  the  demandowt. 

14.  A  writ  of /Mi^erej^jts^is then ««HBd  cnit,  directed 
to  the  sheriffof  the  county  in  which  ^  lands  Ibusm- 
covered  are  situate ;  and  on  'the  exeoution  and  i^etdm 
of  this  writ,  the  recovery  is  completed.    • 

15.  The  recovery  4iere  described  is  wHk  a  'ffii^te 
vmit^ier;  %ut  a  recovery  may  and  kfteqwBtly  suf- 
fered with  double,  treble,  w  ^further  ^ouobo^,  as  ^e 


1      ri 


e^i^htity  (ff  Ae  clase  may  requite  j  in  which  case  thcfe 
airfe*  seV'etral  judglrifents  against  the  several  vouchees. 
•  id.  th  it 'recovery  with  double  voucher  the  tenant 
in  tail  conveyi^  an  estate  to  some  indifferent  person, 
against  whbm  the  writ  is  brought ;  this  person  being 
tenabt  to  the  pfacipe,  vouches  the  tenant  in  tail,  wh6 
vouches  over  the  common  vouchee,  upon  whose  de- 
Tault  judgment  is  given  for  the  demandant  against  the 
tenant  to  the  prcecipe,  and  for  the  tenant  to  the  frcecijie 
agains't  the  tetiant  in  tail,  aud  for  the  tenant  in  tail 
agfainsl  the  coinmoh  vouchee. 


'!2»? 


.-•  -t 
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CHAP.  11. 

Writif  Entry,  ondTemtnt  to  the  Pfacipe^ 


t.  WritofEntrjf. 
'  '7«  Qonstrued  favour  ably, 
U^  Tenant  to  the  Pr€Boipe,v}ho 

musi  have  the  Freehold. 
92.  Before  the  Judgment, 
94.  Or  witkin  the  Term. 
96.  Lemtet  for  Lwee  need  not  be 

surrendered. 
Its.  Sut'  Persons  Anving  ^  prior 

Estate  for  Life  must  join. 
^1,  A  Surrender  sometimes  pre^ 

iumei, 
3&  How  a  Tmamt  to  the 

may  be  made. 
'5d.  %  Pine. 


44.  Though  no  Use  he  declaredt. . 
47*  Husband  s^iseii  Jure  Vxprh 

may  make  «  tunmnt  to  Ike 

Precipe. 
51.  Feoffment. 

55.  Orani. 

54.  Bargain  and  Sale  enrolled.  > 
65.  Lease  dnd  Xekase. 

56.  A  JUeovery  good  after  twinty 

YearSj  though  the  Deeds  to 
moke  a  Tenant  to  the  Prte- 
doe  be  lost. 
57*  A  Moovery  sometimes  good 
without  a  Tenant  to  the 
PT4Bcipe.  .     .  < 


Section  1. 

It  appears  from  the  preceding  chapter  that  the  fol- 
lowing tircumstances  are  necessary  to  the  suffering 
of  la  common  recovery :  i.  That  a  proper  writ  be  sued 
out.  11.  That  the  person  against  whom  the  tvrit  is 
'brbujght  Ire  ^actual  tenant  of  the  freehold.  im.  That 
stttfetteniattt  do  Touch  over  some  x)ther  person,  i  v .  Thert 
judgnrent  1)e  given  'for  th^  <  demandant  against  tfie 
teoant,  anfl  for  the^t^n^t  ^inst  iheVoudhee.    And, 
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V.  That  the  recovery  be  executed  by  the  sheriff  of4he 
county  in  which  the  lands  lie.  We  shall  now  pro- 
ceed to  explain  more  particularly  those  different  cir- 
cumstances. 
Writ  of  entTf .  2.  A  commou  recovery  being  a  real  action,  cannot 
^'  '  *'  of  course  be  regularly  commenced  without  a  proper 
original  writ ;  but  may  be  suffered  on  any  writ  by 
which  lands  are  demandable.  The  writ  which  is  now 
usually  sued  out  for  that  purpose  is  a  writ  of  entry 
^ur  disseisin,  in  the  nature. of  an  assize,  which  is  pro- 
perly grounded  on  a  disseisin  done  to  the  demandant 

aJrth  176*  ^in^s^lf ;  it  ni*y  ^^  brought  in  the  per,  the  per  and  the 
cui,  and  the  past;  and  in  common  recoveries  it  is 
always  brought  in  the  post  And  the  reason  why  this 
writ  was  chosen  for  the  purpose  of  suffering  common 
recoveries  was,  because  the  tenant  may,  in  this  species 
of  action,  vouch  at  large,  and  is  not  bound  to  vouch 
within  the  degrees  of  the  per,  the  per  and  the  cui,  and 
^epost;  so  that  it  is  the  safest  action  for  purchasers, 
who  need  not  fear  writs  of  error  for  wrong  or  illegal 
vouchers. 

3.  There  is  a  fine  payable  to  the  Crown  at  the 
Alienation  office,  upon  suing  out  a  writ  of  entry,  of 

Tit.  35.  c.  2.  the  same  kind  as  the  fine  payable  on  suing  out  a  writ 
of  covenant  to  levy  a  fine. 

3  Rep.  3. «.  4.  If  a  recovery  be  suffered  without  an  original  writ, 
it  is  not  absolutely  void,  but  only  voidable. 

Anon.  ut.  Rep.     5.  A  commou  rccovcry  was  suffered,  but  no  writ 

^^'  of  entry  was  filed ;  in  consequence  of  which  a  writ  of 

error  was  brought  It  was  moved,  that  it  might  be 
examined  whether  any  writ  of  entry  had  been  filed 
or  not ;  but  the  Court  denied  it :  though  if  it  ap- 
pecured  upon  record  that  a  writ  had  been  filed,  then 
they  would  consider  whether  a  new  writ  should. be 
filed  or  not ;  and  it  was  said,  that  if  a  recovery  was 
exemplified,  pursuant  to  the  statute  23  Eliz.  though 
Mme  part  of  it  was  lost,  yet  it  would  be  aided. 

H.BiMk.R.1.     6.  By  a  rule  of  the  Court  of  Common  Pleas,  Trin- 

526.  «r 
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30  Geo.  III.  it  is  ordered,  that  from  and  after  the  first' 
day  of  Michaelmas  term  then  next  ensuing,  in  every 
common  recovery  wherein  the  vouchee  or  vouchers 
shall  appear  at  the  bar  of  that  Court,  for  the.purpose.of 
suffering  such  recovery,  the  writ  of  entry  shall  be 
sued  out  and  produced  at  the  time  of  the  leoording  of 
the  vouchee  or  voucher  s  appearance  at  the  bar,  at  the 
foot  of  ihepraeipe  in  such  recovery, 

7.  The  writ  on  which  a  recovery  is  suffered,  ought  consmiea 
to  be  similar  in  evQpy  respect  to  a  writ  which  is  sued  ^*^*~"***^' 
out  for  the  purpose  of  commencing  an  adversary  suit. 

The  courts,  however,  make  a  distinction  between,  a 

breve  adversarium  and  a  breve  amicabile,  and  will  con-  2  Rou.  r.  67, 1 

strue  the  latter  in  a  much  more  favourable  manner  thmi 

the  former. 

8.  A  writ  of  error  wa$  brought  to  reverse  a  com**  Dormer's  case, 
mon  recovery,  which  had  been  suffered  on  a.  writ  of  p^S!  2i' 
entry  in  the  past,  of  a  manor,  and  of  a  yearly  rent  or 
pension  of  four  marks;    and  also  of  an  advowson. 

One  of  the  errors  assigned  was,  that  a  writ  of  entry 
in  the  post  does  not  lie  of  an  advowson.  But  it  was 
unanimously  determined,  that  the  judgment  should 
be  affirmed :  because  a  common  recovery  was  not  to 
be  compared  to  a  judgment  in  an  adversary  suit;  as 
it  was  by  usage  and  custom  become  a  common  as^ 
surance  and  conveyance  of  lands,  and  .was  had  by  the 
mutual  consent  of  the  parties ;  et  consensus  toUit  erro* 
rem.  Besides,  if  it  were  otherwise,  no  recovery  could 
be  suffered  of  an  advowson,  or  common  in  gross,  or 
of  many  other  things ;  which  would  be  highly  incon- 
venient. 

9.  A  writ  of  entry  bore  date  1st  of  March,  7  Eliz.  Barton's  case,  ^ 

,    ,  ,     v    X  Pop- 100. 

and  the  return  was  made  die  Luna  quarta  sepHmana  qua*  cro.  eus.  aoa, 
dragesinue  prox.  futur.,  the  said  first  day  .of  March 
being  the  first  week  of  Lent,  7  Eliz. ;  and  upon  this  it 
was  inferred,  that  the  tenant  was  not  to  appear  till 
Monday  in  the  fourth  week  of  Lent,  8  Eliz.  which  was 
a  long  time  after  the  voucher  appeared  and  vouchecl 

VOL.  V.  t- 


Title  XXXVL     Recovery.    Ch.  ii.  §  10—12. 

over ;  so  that  the  recovery  was  void,  because  there 
was  judgment  upon  a  voucher  before  the  return  of  the 
writ,  till  which  the  Court  had  no  power  to  proceed. 
But  it  was  determined  that  the  original  writ  should 
be  construed,  as  it  was  written,  to  be  returnable  on 
Monday  in  the  fourth  week  of  the  same  Lent,  7  Eliz. ; 
for  it  should  be  taken  (as  it  was  written  shortly)  in 
such  a  manner  as  to  make  the  recovery  good. 
Tenant  to  the       iQ.  A  commcm  rccovcry  being  a  real  action,  carried 
nustWvetht  on  through  all  its  forms,  it  is  absolutely  necessary 
"*  ^  *        that  the  tenant  to  the  precipe,  or  person  against  whom 
the  writ  of  entry  is  brought,  should  have  an  estate  of 
freehold  in  possession,  either  by  right  or  by  wrong,  in 
the  lands  demanded  by  the  writ ;  because  if  he  has  not 
the  freehold,  it  would  not  be  in  his  power  to  restore 
the  lands,  as  tiie  writ  directs.     And,  in  common  re- 
coveries, there  is  an  additional  reason :  because,  as 
the  demandant  can  recover  nothing  against  the  tenant 
unless  be  has  the  freehold,  so  the  tenant  can  have  no 
recompense  in  value  against  the  vouchee  for  what  he 
Pigot,  28.       has  lost ;  for  until  the  demandant  sues  out  execution 
'  '       against  the  tenant,  the  tenant  cannot  have  exeeuticm 
.against  the  vouchee :  and  if  the  tenant  has  nothing  in 
Infra,  c  7.      the  land,  no  execution  can  be  sued  against  him,  nor 
can  any  recovery  in  value  be  had  over  ;  consequently, 
there  will  be  no  recompense  to  bind  him,  and  the  re- 
covery will  be  no  bar* 

1 1 .  If  the  tenant  to  the  praecipe  has  the  freehold  at 

tibie  time  when  the  recovery  b  suffered,  thoogii  his 

estate  be  afterwards  defeated,  yet  the  recovery  will 

be  good. 

AooB.4Uon,       12.  Lands  were  given  to  an  alien  in  tail,  remain- 

84.  Goldab.82.    t  ^i  •      /•  «         «.  /m         <■ 

der  over  to  another  m  fee :  the  alien  suffered  a  com- 
mon recovery,  and  died  without  issue.  All  this  was 
foimd  by  oiffice ;  and  it  was  contended  that  the  alira 
was  not  tenant  to  the  land  when  the  recovery  was 
suffered :  but  the  Court  held  the  contrary^  that  the 
recovery  was  good. 
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13.  If  a  writ  of  entry  is  brought  against  the  tenant  J^«"^-358. 
of  the  freehold  and  a  stranger,  the  recovery  will  be  Hardy,  skui. 
valid ;  for  the  recompense  in  value  will  go  to  the  per- 
son who  has  really  lost  the  estate. 

14.  If  there  be  two  joint  tenants  of  a  manor,  and  wiochester-s 
%  writ  of  entry  of  the  whole  manor  is  brought  against  ^"**     *^* 
one  of  them,  on  which  a  common  recovery  is  suffered, 

it  will  only  be  good  for  the  moiety  of  the  person 
against  whom  the  writ  was  brought ;  but  as  to  the 
other  moiety,  it  will  be  void,  iw  want  of  a  tenant  to 
the  precipe. 

15.  It  has  been  long  settled,  that  a  devise  to  exe-  iintt.42.'a. 
Giitors  for  payment  of  debts,  and  until  debts  are  paid^  p*  • «« 
only  gives  the  executors  a  chattel  interest  in  the  lands 

thus  devised,  cmd  therefore  -does  not  prevent  the  dis* 
posal  or  descent  (tf  the  freehold ;  so  that  if,  after  such 
a  devise,  the  testator  gives  the  same  lands  to  a  person 
ibr  life,  the  freehold  will  vest  in  such  devisee  immedi- 
ately on  the  death  of  the  testator,  and  he  will  be  enabled 
to  msdte  a  good  tenant  to  the  pracipe. 

16.  So  if  a  testator  gives  his  executors  full  power 
to  receive  the  mesne  profits  of  his  estates  in  a  parti- 
cular place,  upoa  trust  to  pay  his  debts,  and  after- 
watds  devises  those  estates  to  a  person  for  life ;  the 
freehold  will,  on  the  death  of  the  devisor^  become 
vested  in  such  devisee  for  life,  and  he  may  make  a 
good  tenant  to  the  precipe. 

17.  Thus,  where  Sir  Michael  Armyne  being  seised  cuterv. 

in  fee  of  several  estates  in  the  counties  of  Hunting-  ip.wmt.505 
don,  LincoSn,  &c.  made  his  will,  and  thereby  desired,  ca?64!"  ^"*' 
that  his  executors  would  take  care  to  see  all  his  debts 
and  legacies  paid,  by  making  sale  of  his  personal 
eMate  ;  and  as  his  debts  were  great,  he  devised  to  his 
executors  all  his  manors  and  lands  of  Cherry  Orton 
9uA  Botolph  Bridge,  to  be  by  them  sold  for  the  most 
Hhtft  could  be  got,  and  the  monies  arising  from  such 
sate  disposed  of  in  the  payment  of  his  debts  and  le- 
gneief.     And,  lest  both  his  personal  estate  and  the 
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monies  to  .arise  from  such  sale  should  not  be  suffi- 
cient, the  testator  gave  his  executors  full  power  to 
receive  the  mesne  profits  of  his  whole  estate  lying  in 
Pickworth  aiid  Willoughby,  in  the  county  of  Lincoln. 
The  testator  then  devised  the  said  manors  of  Pick- 
worth  and  Willoughby,  after  such  time  as  his  debts 
and  legacies  should  be  paid  by  the  rents  and  profits 
thereof,  to  Evers  Armyne,  Esq.  for  his  life,  without 
impeachment  of  waste ;  and  in  case  the  said  Evers 
Armyne  should  have  any  issue  male,  then  to  such  issue 
male  and  his  heirs  for  ever ;  and  after  the  decease  of 
the  said  Evers  Armyne,  in  case  he  left  no  issue  male, 
then  after  such  time  as  his  debts  and  legacies  were 
fully  paid,  he  devised  the  manor  of  Pickworth  to 
Thomas  Style  in  fee.  Evers  Armyne,  the  devisee, 
having  got  into  possession  of  the  said  manors  of  .Pick- 
worth  and  Willoughby,  suffered  a  common  recovery 
of  them  before  the  debts  were  paid,  and  declared  the 
uses  thereof  to  himself  in  fee.  This  case  having  been 
heard  in  the  House  of  Lords,  the  Judges  were  directed 
to  give  their  opinions,  "  Whether  the  estate  for  life 
was  vested  in  Evers  Armyne  at  the  time  of  the  re- 
covery,  before  all  the  debts  were  paid,  so  that  he 
could  make  a  good  tenant  to  the  pracipe  ?"  And  the 
Lord  Chief  Justice  of  the  Court  of  Comnion  Pleas,  in 
the  name  of  all  the  Judges,  who  had  consulted  to- 
gether, delivered  their  unanimous  opinion,  *'  that  the 
estate  for  life  was  vested  in  Evers  Armyne  at  the  .time 
of  the  recovery.'* 

18.  It  has  been  sometimes  doubted  in  practice, 
whether  upon  the  death  of  a  person  whose  widow  is 
entitled  to  dower,  the  heir  can  suffer  a  recovery  be-, 
fore  assignment  of  dower,  without  the  concurrence  of 
the  widow.  No  case  of  this  kind  has  ever,  I  believe,, 
been,  determined  ;  but  it  follows  from  the  principles 
Ttn.  26.         laid  down,  by  Lord  Chief  Baron  Gilbert,  that  such  a 

recovery  would  be  good  : .  for,  he  says,  the  law  casts 
the  freehold  on  the  heir  immediately  uppn  the  .death^ 
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of  the  ancestor ;  but  the  law  does  not  cast  dower  on  Tit.6.c.4.5i. 
the  wife,  for  she  takes  it  by  her  own  act.  It  is  true, 
that  when  the  widow  is  endowed,  the  possession  which 
the  law  casts  on  the  heir  is  avoided,  and  the  widow 
is  considered  as  being  in  from  the  death  of  her  hus- 
band ;  but  still  the  heir  had  the  freehold  until  dower  Lit.  %  393. 
was  assigned,  which  is  sufficient  to  support  the  re- 
covery.   > 

19.  As  it  is  absolutely  necessary  that  the  tenant  to 
the  pracipe  should  have  an  estate  of  freehold,  it  fol- 
lows, that  those  who  have  not  an  estate  of  freehold, 
cannot  suffer  a  recovery ;  because  they  cannot  con- 
vey a  freehold  to  the  person  against  whom  the  writ  is 
to  be  brought. 

2U.  Thus,  where  a  lessee  pour  autre  vie  made  a  lease  KeK  735. 785. 
for  sixty  years,  and  died  in  the  lifetime  of  the  cestui 
que  vie ;  the  person  in  remainder,  being  tenant  in  tail, 
suffered  a  common  recovery,  which  was  held  erro- 
neous for  want  of  a  good  tenant  to  the  pracipe ;  be- 
cause, upon  the  death  of  the  tenant  pour  autre  vie,  the 
freehold  was  cast  upon  the  tenant  for  years,  so  that  he, 
or  some  person  claiming  under  him,  ought  to  have 
been  tenant  to  the  pracipe. 

21.  So  where  lands  were  limited  to  Sir  Robert  Dor-  5tI*'^- 
mer  for  ninety-nine  years,  if  he  should  so  long  live,  3  Atk.  135. 
remainder  to  trustees  and  their  heirs  to  preserve  con-  Ci.  351. 
tingent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male.     Sir  Robert  having  issue  a  son, 
Fleetwood  Dormer,  they  both  joined  in  levying  a  fine 
to  make  a  tenant  to  the  pracipe,  and  then  suffered  a 
common  recovery.     The  principal  question  in  this 
case  was,  whether  the  freehold  passed  to  the  trustees, 
there  being  a  considerable  error  in  the  words  by  which 
the  remainder  was  limited  to  them  ?    And  the  Court 
having  determined  that  the  freehold  did  pass  to  the 
trustees,  they  concluded  that  the  recovery  was  void ; 
for  if  it  w:as  considered  asthe  recovery  of  Robert  Dor- 
mer, it  was  void,  because  he,  being  only  tenant  for 
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years,  could  not  give  a  freehold  to  another,  without 
which  there  could  not  be  a  good  tenant  to  the  prie^ 
cipe  ;  for,  to  make  him  so,  he  must  hare  a  freehold  in 
him.  And,  taking  it  as  the  recovery  of  Fleetwood  the 
son,  it  could  not  be  good,  the  freehold  .  being  in  the 
trustees,  and  not  in  him,  he  having  only  a  remainder 
expectant  on  the  determination  of  their  estate.  And 
as  to  the  fine  levied  by  Robert  Dormer  and  Fleet- 
wood, it  stood  thus : — Considered  as  the  fine  of  Robert, 
it  was  void  for  want  of  a  freehold  ;  it  being  settled 
beyond  all  doubt,  that  a  fine  by  tenant  for  years 
operates  nothing,  and  was  absolutely  void  :  and,  con* 
sidered  as  the  fine  of  Fleetwood,  it  was  equally  so  for 
want  of  a  freehold  in  him  ;  it  being  equally  clear,  that 
none  can  levy  a  fine  but  he  who  has  a  freehold  in  pos- 
session. 
Before  the  22.  It  appears  to  have  been  formerly  held  necessary 

i"M!^?2i8.     that  the  tenant  to  the  pracipe  should  have  the  freehold 
when  the  writ  was  sued  out ;  but  it  was  afterwards  de- 
termined, that  if  he  acquired  the  freehold  at  any  time 
before  judgment  was  given,  it  would  be  sufficient. 
LaccyT.wiu       23.  Thus,  iu  ejectment,  it  appeared  by  a  special 
tc'mp'Hou,      verdict,  that  the  tenant  to  the  praecipe  had  not  ac- 
2siik.5f.8.      quired  the  freehold  until  after  the  teste  of  the  writ  of 
mi^/"**     wwiwowea^  ad  warrantizandum ;    so  that  he  was  not 
Canh.  472.       sciscd  of  the  freehold  at  the  return  of  the  writ  of  entry. 
'    The  Court  of  Common  Pleas  determined,  that  the  re- 
covery was  valid.    A  writ  of  error  was  brought  in  the 
Court  of  King's  Bench ;  and  it  was  contended,  on  the 
part  of  the  plaintiff*  in  error,  that  the  recovery  was 
void;  because,  although  a  common  recovery  was  a 
common  assurance,  yet  it  had  forms  peculiar  to  itself, 
which  ought  to  be  observed.     In  supposition  of  law, 
the  tenant  ought  to  have  the  lands  at  the  time  of  suing 
6ut  the  writ,  otherwise  he  cannot  render  them,  as  the 
writ  supposes.     The  Court  supposes  the  tenant  to  be 
•  •  seised  of  the  lands ;  otherwise,  to  what  purpose  are 

the  lands  demanded  from  him  ?   The  voucher  supposes 
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that  the  tenant  has  seisin  of  the  lands ;  for  it  would  be 
absurd  that  the  tenant  should  vouch  another  person 
to  warrant  lands  to  him  which  he  has  not.  On  the 
other  side  it  was  argued,  that  in  all  cases  of  adversary 
actions,  although  the  person  against  whom  the  writ 
was  brought  was  not  tenant  at  the  time  of  the  teste, 
but  became  tenant  before  the  return,  it  was  sufficient. 
If  the  tenant  to  the  pracipe  was  not  seised  at  the 
return  of  the  writ,  he  might  avoid  it  by  pleading  non- 
tenure ;  if  instead  of  that  he  vouched  over,  then  he  ad- 
Aiitted  the  writ  to  be  good  as  to  himself,  but  still  the 
vouchee  might  counterplead  the  tenancy;  if  he  did 
not,  the  recovery  would  be  good  by  estoppel  against 
the  parties  to  it ;  however,  in  such  a  case,  the  tenant 
to  the  pracipe  could  not  recover  over  in  value,  because 
he  had  lost  nothing ;  but  if  the  tenant  acquired  the 
lands  after  the  voucher,  and  judgment  was  given 
against  him,  it  would  bind  the  land ;  and  as  the  tenant 
had  lost  the  land,  he  would  recover  in  value  against 
the  vouchee :  so  that  the  recovery  would  be  effectual. 
This  being  the  law  in  adversary  suits,  it  ought  cer- 
tainly to  be  so  in  common  recoveries,  which  the  judges 
take  notice  of  as  common  assurances,  and  which  they 
will  always  support,  if  possible. 

It  was  adjudged  that  this  recovery  was  good ;  and 
Lord  Chief  Justice  Holt  said,  the  general  rule  was, 
that  if  the  tenant  to  the  precipe  acquired  the  freehold 
at  any  time  before  the  judgment  was  given,  it  was  suf- 
ficient ;  because  it  cannot  then  be  said,  that  the  reco- 
very was  had  against  a  person  who  had  nothing  in  the 
lands:  and  it  was  not  enough,  in  a  counterplea  of 
voucher,  to  say  the  voucher  had  nothing  in  the  lands 
at  the  time  of  the  voucher,  without  adding  nee  unquam 
pastea  ;  therefore  a  writ  might  be  made  good  by  a  sub- 
sequent purchase,  so  might  a  voucher ;  which  was  the 
more  reasonable,  because  the  demandant  might  have 
a  good  cause  of  action/  although  the  tenant  had  not 
the  land  when  he  commenced  his  suit ;  so  that  it  was 
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sufficient,  in  law,  if  the  tenant  had  the  land  to  render 
at  any  time  before  judgment. 

24.  By  the  statute  14  Geo.  IL  c.  20.  §  6.  it  is 
enacted,  that  from  and  after  the  commencement  of 
the  said  act  every  recovery  already  suffered,  or  there- 
after to  be  suffered,  shall  be  deemed  good  and  valid 
to  all  intents  and  purposes,  notwithstanding  the  fine, 
or  deed  or  deeds,  making  the  tenant  to  such  writ, 
should  be  levied  or  executed  after  the  time  of  the 
judgment  given  in  such  recovery,  and  the  award  of 
the  writ  of  seisin  as  aforesaid;  provided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the 
term,  great  session,  session  or  assizes,  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in  such 
recovery  had  a  sufficient  estate  and  power  to  suffer 
the  same  as  aforesaid. 

25.  In  ejectment,  the  jury  found  a  special  verdict 
that  Sarah  Williams,  being  tenant  in  tail  of  the  pre- 
mises in  question,  conveyed  the  same  by  lease  and  re- 
lease, dated  the  J  9th  and  20th  of  November  1778,  to  a 
person  to  make  him  tenant  to  the  pracipe,  in  order 
that  a  common  recovery  might  be  suffered,  which  was 
accordingly  suffered,  and  a  writ  of  seisin  awarded, 
tested  the  6th  of  the  same  month  of  November,  re- 
turnable in  fifteen  days  of  St.  Martin ;  to  which  the 
sheriff  returned,  that  he,  by  virtue  of  the  said  writ,  on 
the  10th  of  November  in  the  same  term,  did  cause  full 
seisin  of  the  premises  therein  mentioned  to  be  delivered 
to  the  demandant.  It  was  contended,  that  this  recovery 
was  void,  for  it  appeared  upon  the  record,  that  seisin 
was  delivered  by  the  sheriff  ten  days  before  the  date  of 
the  conveyance  to  the  tenant  of  the  freehold,  when,  in 
fact,  Sarah  Williams  was  in  possession  of  the  lands ; 
and  that  this  case  was  not  within  the  statute  14  Geo. 
II.  c.  20.  §  5.  which  arose  from  the  fictitious  relation 
to  the  first  day  of  the  term,  and  was  made  for  a  dif- 
ferent purpose;  viz.  to  prevent  recoveries  being  set 
aside  where  the  tenant  to  the  pracipe  was  created  by 
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deed  executed  after  the  award  of  the  writ  of  seisin. 
The  words  of  the  6th  section  of  the  act  were,  "  exe- 
cuted after  the  time  of  the  judgment  given  and  the 
award  of  the  writ  of  seisin/'  But  there  was  a  material 
difference  between  the  award  and  the  execution  of  the 
writ;  and  the  7th  and  8th  sections  expressly  pro- 
vide, that  the  act  should  not  be  extended  beyond  its 
strict  limits.  The  counsel  on  the  other  side  were 
stopped  by  the  Court,  who  said,  that  though  there 
might  have  been  some  doubt,  if  it  had  been  found  a 
fact  that  seisin  was  actually  given  on  the  10th  of 
November,  yet  the  day  named  in  the  return  was  im- 
material ;  for  it  was  not  necessary  to  name  any  par- 
ticular day,  and  the  return  would  have  been  good 
without  it.  All  that  was  necessary  was,  that  seisin 
should  be  delivered  after  the  judgment,  and  before 
the  return  of  the  writ,  and  that  the  proceedings  should 
all  be  in  the  same  term.  That  those  requisites  were 
complied  with  in  the  present  case,  which  was  directly 
within  the  statute  14  Geo.  II.  §  5  &  6.  As,  therefore, 
the  day  mentioned  in  the  sheriff's  return  was  repug- 
nant to  the  rest  of  the  proceedings,  it  was  to  be  re- 
jected, and  there  must  be  judgment  for  the  defendant. 

A  writ  of  error  was  brought  upon  this  judgment  in  5  Term.  Rtp. 
the  Court  of  King^s  Bench.  Lord  Kenyon  observed,  ^ 
that  the  sense  of  the  clause  in  the  statute  14  Geo.  II. 
was,  that  the  recovery  should  be  valid,  provided  the 
deed  making  a  tenant  to  the  pracipewRs  executed  be- 
fore the  end  of  the  term  in  which  the  recovery  was 
suffered ;  and  it  appeared  upon  this  verdict,  that  the 
deeds  making  the  tenant  to  the  pracipe  were  executed 
within  the  term.  And  though  the  statute,  in  enu- 
merating some  of  the  defects  for  which  remedy  was 
to  be  applied,  does  not  mention  this  particular  defect, 
it  has  sdways  been  understood,  that  the  act  was  in- 
tended to  remedy  every  defect  of  this  kind,  provided 
that  which  is  there  made  a  condition  be  complied  with, 
namely,  the  making  of  the  tenant  to  the  j^r^cij^e  before 
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the  end  of  the  term  in  which  the  recovery  is  suffered  ; 
nor  could  the  words  of  the  statute  be  satisfied  by  any 
other  construction.  The  other  Judges  concurred  in 
opinion  with  the  Lord  Chief  Justice,  and  the  judgment 
was  affirmed. 

A  writ  of  error  was  then  brought  in  the  House  of 
Lords,  where  the  judgment  was  affirmed. 
LeaKs  for  lives      26.  It  is  uot  oulv  neccssarv  for  a  person  who  suffers 

need  not  be  •'^,  "^  i./*iit.i 

Mirrendmd.  a  commou  rccovcry  to  have  an  estate  of  freehold  m  the 
lands,  but  it  is  also  necessary  that  it  should  be  an 
estate  in  possession ;  for  the  person  against  whom  the 
writ  is  brought  must  be  actual  tenant  in  possession  of 
the  freehold ;  so  that  it  frequently  happens,  that  per- 
sons who  are  entitled  to  estates  of  inheritance  in  lands, 
are  notwithstanding  disabled  from  suffering  c<»nmoti 
recoveries  of  them,  in  consequence  of  their  not  having 
a  freehold  in  possession.  This  happens  in  two  cases : 
first,  where  the  lands  are  let  out  on  leases  for  lives : 
and  secondly,  where  there  is  an  estate  for  life  prior  to 
their  estate  of  inheritance. 

27.  Before  the  statute  of  quia  emptores,  subinfeu- 
dations, whereon  rents  and  services  were  reserved, 

1  Burr.  1 15.  ^id  not  prcvout  a  writ  of  entry  from  lying  against  the 
lord  of  the  seigniory.  When  common  leases  to  far- 
mers for  one  or  more  life  or  lives^  reserving  rent,  came 
in  use,  they  resembled  subinfeudations,  and  therefore 
ought  not  to  have  prevented  the  precipe  from  being 
brought  a^nst  the  owner  of  the  freehold  under  which 
the  leases  were  granted ;  but  it  was  thought  necessary 
and  became  usual  for  the  person  who  intended  to  suf- 
fer a  recovery,  to  get  conditional  surrenders  firom  the 
lessees  for  life,  in  order  to  become  seised  of  a  freehold 
in  possession,  and  be  thereby  enabled  to  make  a  good 
tenant  to  the  praecipe. 

28.  This  practice  was  productive  of  several  incon- 
.veniences;  the  lessees  for  life  were  sometimes  un- 
willing, and  frequently  unable,  from  wsmt  of  age  or 
understanding,  to  make  such  surrenders ;  and  it  being 
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in  some  instances  doubtful  in  whom  such  leases  for 
lives  were  vested,  the  statute  14  Geo.  I.  c.  20.,  reciting 
that  several  leases  had  been  and  were  likely  to  be 
made  of  honours,  &c.  for  one  or  more  life  or  lives, 
under  particular  rents  thereby  reserved  and  to  be  re- 
served ;  and  that  procuring  surrenders  of  such  freehold 
leases,  or  the  tenants  to  jom,  frequently  occasioned 
great  trouble,  difficulty,  and  expense  to  tenants  in 
tail;  it  is  therefore  enacted,  §  1,  **  That  all  common 
recoveries  suffered  or  to  be  suffered  in  His  Majesty's 
Court  of  Common  Pleas  at  Westminster,  or  in  any 
court  of  record  in  the  principality  of  Wales,  or  in  any 
of  the  counties  palatine,  or  in  any  other  court  having 
jurisdiction  of  the  same,  of  any  honours,  castles, 
manors,  lands,  tenements,  or  hereditaments,  without 
any  surrender  or  surrenders  of  such  lease  or  leases,  or 
without  the  concurrence  or  any  conveyance  or  as- 
surance from  such  lessee  or  lessees,  in  order  to  make 
good  tenants  to  such  writs  of  entry  or  other  writs, 
whereupon  such  recoveries  have  been  or  shall  be  had 
or  suffered,  shall  be  as  valid  and  effectual  in  law,  to 
all  intents  and  purposes  whatsoever,  as  if  such  lessee 
or  lessees,  or  any  other  person  or  persons  claiming 
under  him,  her,  or  them,  had  conveyed  or  joined  in 
conveying,  or  shall  convey  or  join  in  conveying,  a 
good  estate  of  freehold  to  such  person  or  persons  as 
has  or  have  been,  or  shall  become  tenant  or  tenants  to 
such  writs  of  entry,  or  other  writs  whereupon  such 
common  recoveries  have  been  or  shall  be  suffered." 

29.  Although  the  above  statute  has  made  the  sur-  Bat  penoo. 
render  of  leases  for  lives  unnecessary,  yet  it  does  not  ^tuUtJul 


extend  to  estates  for  life,  prior  to  the  estate  of  which  "^J^' 
a  recovery  is  intended  to  be  suffered ;  such  estates 
must  therefore  still  be  surrendered  to  the  person 
against  whom  the  writ  of  entry  is  brought ;  for  this 
case  is  expressly  excepted  in  the  statute  14  Geo.  II. 
c.  20.,  it  being  thereby  provided,  §  2,  **  That  nothing 
in  that  act  contained  should  extend  or  be  construed 
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to  extend  to  make  any  common  recoveries  valid  and 
effectual  in  law,  unless  the  person  or  persons  entitled 
to  the  first  estate  for  life,  or  other  greater  estate,  in 
case  there  was  no  such  estate  for  life  in  being,  in  re- 
version or  remainder,  next  after  the  expiration  of  such 
leases,  has  or  have  by  some  lawful  act  or  means,  con- 
veyed or  assured,  or  joined  in  conveying  or  assuring, 
or  shall  by  some  lawful  act  or  means  convey  or  assure, 
or  join  in  conveying  or  assuring,  an  estate  for  life  at  the 
least  to  such  person  or  persons  as  has  or  have  been,  or 
shall  become  tenant  or  tenants  to  the  writ  of  entry,  or 
other  writs  whereupon  such  common  recoveries  have 
been  or  shall  be  suffered." 

Pigot,  50.  30.  The  prior  estate  for  life  ought  to  be  surrendered 

to  the  person  who  has  the  remainder  or  reversion,  be- 
fore he  makes  a  tenant  to  the  pracipe.  But  if  the  sur- 
render is  made  after  the  execution  of  the  deed,  by 
which  the  lands  are  conveyed  to  the  person  who  is  to 
be  tenant  to  the  pracipe,  it  must  then  be  made  to  him, 
otherwise  it  will  be  void ;  because  the  person  who  is 
to  suffer  the  recovery  has  then  no  reversion  in  him  for 
the  surrender  to  operate  upon. 

A  surrender         31 .  Commou  recoverics  having  been  long  considered 

sometimes  pre-  #>  i        i  i    •       .  i  .  r 

sumed.  as  commou  assurances  of  lands,  and  m  the  nature  ot 

conveyances  by  consent,  the  judges  have,  in  conse- 
quence of  particular  circumstances,  sometimes  pre- 
sumed that  the  tenant  for  life  had  surrendered  his 
estate,  though  no  surrender  was  actually  proved ;  and 
therefore,  where  the  possession  has  accompanied  a 
recovery  for  a  long  time,  the  court  will  presume  a 
surrender  by  the  tenant  for  life. 
Green f^ Fraud,  '  32.  In  an  cjectmcnt  upon  a  trial  at  bat  for  lands  held 
1  M<i.'  nz!  .in  ancient  demesne,  a  recovery  in  the  court  of  ancient 
demesne  was  produced,  which  had  been  suffered  a 
long  time  before,  and  the  possession  had  gone  ac- 
cordingly. It  appeared  that  part  of  the  land  was 
leased  for  life,  and  the  recovery  was  by  the  person 
in  reversion,  so  that  there  was  no  tenant  to  the  pra- 
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cipe.  But  the  Couft  said,  that  as  the  possession  had 
gone  with  the  recovery  for  so  long  a  time,  they  would 
presume  a  surrender ;  as  in  an  appropriation  of  great 
antiquity,  alicence  has  been  presumed,  although  none 
appeared. 

33.  Where,  after  a  recovery,  the  deeds  were  sup-  GamWe  v. 
pressed  by  the  tenant  for  life,  so  that  it  could  not  be  i  cha.  Ca. 
made  out  whether  he  had  surrendered  his  estate  for  ^^* 
life  to  the  tenant  to  the  pradpe  or  not ;  it  was  decreed 

for  the  recovery,  without  allowing  a  trial  at  law ;  for 
where  deeds  are  suppressed,  omnia  prasumuntur. 

34.  Where  collateral  evidence  has  been  given  of  a 
surrender  by  a  tenant  for  life,  the  recovery  has  been 
deemed  good. 

35.  Upon  a  trial  at  bar,  the  lessor  of  the  plaintiff  ^^^  ▼. 
claimed  under  an  old  entail  in  a  family  settlement,  2Scn.  1129. 
and  part  of  the  estate  appeared  to  be  in  jointure  to  a 
widow,  at  the  time  her  son  suffered  a  common  reco- 
very.' The  defendant  who  claimed  title  under  the 
recovery  not  being  able  to  show  a  surrender  of  the 
mother's  life  estate,  it  was  insisted  that  there  was  no 
tenant  to  the  pracipe,  as  to  that  part ;  so  that  the  re- 
mainder, which  the  lessor  of  the  plaintiff  claimed,  was 

not  barred.  To  obviate  this  objection,  it  was  insisted 
by  the  defendant,  that  after  so  long  a  time  had  elapsed, 
a  surrender  should  be  presumed,  according  to  the 
doctrine  laid  down  in  the  case  of  Green  v.  Froud ;  and 
to  fortify  this  presumption,  they  offered  to  produce  in 
evidence  the  debt  book  of  Mr.  Edwards,  an  attorney 
at  Bristol,  then  a  long  time  dead ;  wherein  he  had 
charged  32/.  for  suffering  the  recovery,  two  articles  of 
which  charges  were,  for  drawing  a  surrender  of  the  • 
mother's  estate,  20*.  and  for  engrossing  two  parts 
thereof,  20*. ;  ^nd  that  it  appeared  by  the  book  that 
the  bill  had  been  paid.  This  being  objected  to,  as  im- 
proper evidence,  the  Court  were  of  opinion  that  it 
should  be  allowed ;  for  it  was  a  circumstance  material 
upon  the  inquiry  into  the  unreasonableness  of  pre- 
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suming  a  surrender  of  the  widow's  life  estate,  ai^d 
could  not  be  suspected  of  having  been  done  for  this 
purpose.  If  Edwards  had  been  living,  he  might  un* 
doubtedly  have  been  examined ;  and  aft^  his  death, 
this  was  the  next  best  evidence,  and  it  was  accordingly 
read :  after  which  the  Court  declared,  that  without  this 
circumstance  they  would  have  presumed  a  smTender,  and 
desired  k  might  be  taken  notice  cf^  that  they  did  not  re^ 
quire  any  evidence  to  fortify  the  presumption  after  such  a 
length  of  time. 

36.  But  where  there  is  no  reason  or  ground  to  found 
a  presumption,  that  the  tenant  for  life  had  surrendered 
his  life  estate,  and  where  the  possession  has  not  gone 
with  the  recovery,  the  Court  will  not  presume  that 
such  a  surrender  was  made. 
GoodtkUr.  37.  G.  R.  Bridges  being  tenant  in  tail  of  a  consi* 

2  a^^io56.  derable  estate,  whereof  he  was  in  possessioii  of  some 
part,  the  remainder  being  held  by  a  widow,  on  Mrhom 
it  had  been  settled  for  life,  for  her  jointure,  and  who 
was  then  in  possession  of  it,  saffiered  a  common  reco-^ 
v^ery  of  the  whole  estate  tail,  using  such  descriptioos 
as  wene  sufficient  to  include  the  whole  estete  tail,  and 
then  settled  it  on  the  SKike  of  Chandos.  Upon  the 
death  of  O.  R.  Bridges,  the  Duke  of  Chandos  entefed 
into  possession  of  all  the  estate,  exxsept  the  part  of 
which  the  widow  was  in  possession,  and  upon  her 
death  be  took  possession  of  that  part  also.  An  ejeet^ 
meat  was  brought  against  the  Duke  of  Chandofi  by 
James  Bridges  the  reversioner,  for  that  part  of  the 
estate  tail  whereof  the  widow  was  in  possession  at  the 
time  when  the  recovery  was  suffered ;  upon  the  ground 
that  there  was  no  surrender  of  the  widow's  life  estate. 
The  duke  of  Chandos  being  unable  to  give  any  sort  of 
evidence  of  an  actual  surrender,  his  counsel  insisted  at 
the  trial .  that  a  surrender  of  the  widow  s  life  esttte 
ought  to  be  presumed  after  so  long  a  time,  even  though 
they  should  not  gdve  any  evidence  whatsoever  of  such 
a  surrendw :  but  Mr.  Justice  Noel,  wbo  tried  the 
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cause,  was  of  opinion  that  a  surrender  of  the  tenant  for 
life  could  not  be  presumed  when  no  sort  of  evidence 
had  been  given  to  make  such  a  fact  in  the  least  pro- 
bable ;  and  when  the  possession  had  not  gone  with  the 
recovery,  but  had  continued  in  the  tenant  for  life  until 
the  time  of  bringing  the  ejectment ;  and  accordingly 
he  directed  the  jury  to  find  for  the  plaintiff.  Upon 
this  direction  a  motion  was  made  for  a  new  trial.  The 
defendant's  counsel  relied  on  the  cases  of  ^Green  v. 
Froud,  and  Warren  ex  dem.  Webb  v.  Grenville,  men- 
tioned in  the  preceding  pages.  On  the  other  side  it 
was  argued  for  the  plaintiff,  that  there  could  be  no 
presumption  without  some  facts  to  ground  it  upon. 
In  the  case  of  Mr.  Grenville,  there  was  a  very  strong 
presumption  arising  from  the  articles  in  the  attorney's 
bill ;  the  proof  whereof  the  Court  allowed  to  be  en- 
tered into,  and  received  satisfaction  from  it :  and  that 
there  was  no  case  where  a  presumption  of  a  surrender 
had  been  raised,  without  possession  accompanying 
and  following  the  recovery. 

In  the  case  of  Froud  v.  Green,  upon  which  Mr. 
Grenville's  case  was  said  to  be  grounded,  there  was  a 
possession  which  had  followed  the  recovery  for  a  long 
time,  and  that  was  the  very  reason  there  given  for  the 
Court's  forming  the  presumption  which  they  then 
made.  That  the  rule  in  all  the  cases  cited,  and  in  all 
cases  of  this  kind,  must  in  reason  and  common  sense 
necessarily  be  understood  to  relate  to  the  length  of 
time  which  has  elapsed  since  the  tenant  in  tail's  coming 
into  possession,  and  not  to  the  length  of  time  since  the 
suffering  of  the  recovery.  The  outstanding  life  estate, 
during  the  life  of  the  widow,  forms  the  strongest  pre- 
sumption that  i^e  did  not  surrender  the  estate ;  be- 
sides, it  did  not  at  ail  appear  from  the  Judge's  report 
that  G.  R.  Bridges,  the  tenant  in  tail  in  possession  of 
all  the  rest  of  the  estate,  and  of  which  he  had  power 
to  suffer  a  recovery,  ever  meant  or  intended  to  suffer 
a  recovery  of  these  settled  lands,  which  he  had  no 
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power  to  do ;  he  had  other  lands  upon  which  the  re- 
covery  operated,  and  there  was  no  reason  to  imagine 
that  he  meant  to  include  these  lands,  or  that  he  ever 
attempted  to  procure  a  surrender  of  them. 

Lord  Mansfield. — ''  I  was  counsel  in  the  case  of 
Mr.  Grenville,  reported  by  Strange,  and  I  remember 
very  well  that  the  point  of  evidence  was  strongly  liti- 
gated :  the  attorney,  who  had  been  concerned  in  the 
transaction  of  the  common  recovery,  was  one  Edwards 
of  Bristol,  who  had  been  then  long  dead :  the  entry  in 
his  bill  book  was  made  at  the  time  of  the  transaction, 
and  a  receipt  had  been  given  upon  the  bill,  which  con- 
tained the  articles  for  drawing  and  engrossing  the  sur- 
render; so  that  there  was  positive  proof  in  that  case 
of  an  actual  surrender:  and  there  the  jointress  had 
been  dead^  vast  number  of  years;  and  the  person  who 
suffered  the  recovery,  and  his  son  after  him,  had  both 
of  them,  during  their  respective  lives^  sufficient  oppor- 
tunity to  have  it  set  right  after  they  came  into  pos- 
session, if  they  had  known  or  suspected  it  to  have  been 
defective,  which  certainly  formed  a  presumption  that 
it  was  regular  and  not  defective.  I  am  confident  that 
all  the  Court  did,  or  i  intended  to  do,  in  that  case,  was 
only  to  take  care  that  it  should  be  understood  that 
they  did  not  .mean  to  sl^ake  the  authority  of  any  one 
case  which  had  been  founded  upon  presumption,  and 
that  they  would  not  require  positive  proof  of  a  sur- 
render, in  any  case  where  there  was  sufficient  pre- 
sumption of  it.  Sir  J.  Strange's  report  is  incorrect, 
considered  as  a  foundation  for  a  principle  or  rule  of 
property,  though  it  might  be  enough  to  serve  the  taker 
of  such  a  note  for  a  memorandum  to  refresh  his  own 
recollection ;  if  that  be  so,  then  consider  the  present 
case  upon  principles.  There  are  two  sorts  of,  pre- 
sumption, one  a  presumption  of  law,  and  not  to  be 
contradicted ;  the  other  a  species  of  evidence,  which 
latter  must  have  a  ground  to  stand  upon,  something 
froim  whence  it  is  to  arise.    It  is  now  fully  settled  and 
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established,  that  a  tenant  in  tail  may,  if  he  pleases, 
either  turn  his  estate  tail  into  a  fee  simple,  or  alienate 
it  for  his  own  benefit,  by  suffering  a  common  reco- 
very ;  but  he  must  have  a  sufficient  estate  and  power 
to  qualify  him  for  suffering  such  a  recovery ;  he  must 
either  be  tenant  in  tail  in  possession,  or  he  must  have 
the  concurrence  of  the  freeholder,  who  claims  under 
the  same  settlement.  This  principle  is  adhered  to 
by  the  statute  14  Geo.  II.  c.  20.  The  tenant  f6r  life, 
whose  consent  is  necessary  to  the  tenant  in  tail  in  re- 
mainder, to  enable  him  to  cut  off  the  entail,  is  not  the 
lessee  of  the  land  under  a  beneficial  lease,  but  the  ori- 
ginal tenant  for  life,  claiming  under  the  same  family 
settlement,  and  haying  a  life  estate  settled  upon  him 
prior,  in  order  of  succession,  to  the  other*s  remainder 
in  tail.  Where  a  person  has  a  power  to  suffer  a  re- 
covery, and  thereby  bar  his  estate  tail,  omnia  prtssu- 
muntur  rite  et  solemniter  acta,  until  the  contrary  ap- 
pears ;  and  it  is  reasonable  that  it  should  be  so :  but: 
if  the  contrary  appear,  then  there  is  an  end  of  such 
presumption.  This  was  the  case  of  the  Earl  of  Suf-  Keen  t.  Eait 
folk's  recovery,  upon  a  trial  at  bar  in  this  court,  in  S^^STm?!' 
Easter  term,  1747  ;  there  the  contrary  did  appear,  and 
the  presumption  was  thereby  destroyed  ;  there  were 
blundering  deeds  actually  produced,  which  appeared 
clearly  to  be  wrong ;  and  it  was  manifest,  upon  the 
evidence  disclosed,  that  there  was  not  a  good  tenant 
to  the  praecipe:  it  was  therefore  impossible  for  the 
Court,  in  that  case,  to  presume  that  there  was  a  good 
tenant  to  the  pnsBcipe. 

'*  But  if  a  man  has  power  to  suffer  a  recovery,  that 
is  a  solid  and  reasonable  ground  for  presuming  that 
all  was  done  rightly  and  regularly,  unless  something 
to  the  contrary  shall  appear.  Where  the  freeholder 
is  a  trustee  for  the  tenant  in  tail  himself,  and  under 
his  power  and  direction,  it  is  a  reasonable  and  just 
cause  for  presuming  that  every  thing  was  regularly 
transacted ;  so  where  the  person  or  persons  interested 
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to  object  against  the  ralidity  of  a  recovery  have  had 
ppportunity  to  make  objections  to  it,  but  instead  of 
doing  so  have  acquiesced  under  it,  and  not  disputed 
its  validity,  this  forms  a  presumption  that  all  was 
right  and  regular.  But  there  can  be  no  presumption 
in  the  nature  of  evidence  in  any  case»  without  some- 
thing from  whence  to  make  it,  some  ground  to  found 
t^e  presumption  upon ;  whereas  here  is  absolutely 
nothing  from  whence  to  presume  a  surrender:  the 
jingle  pretence  to  any  the  least  ground  of  presump- 
tion, in  the  present  case,  can  only  be  this,  that  no 
tenant  in  tail  in  remainder  would  suffer  a  recovery, 
without  first  getting  a  surrender  of  the  life  estate,  in 
order  to  make  it  valid  and  effectual.  But  even  that 
ground,  slight  as  it  is,  will  not  hold  in  the  present 
case  ;  for  it  does  npt  at  all  appear,  upon  the  report  of 
the  Judge,  that  G.  R.  Bridges,  who  suffered  the  re- 
covery in  question,  had  the  least  intention  whatsoever 
to  include  those  particular  lands  in  the  recovery  which 
he  suffered,  and  which  he  had  full  power  in  himself 
alone  to  suffer,  of  all  the  rest  of  thq  estate,  whereof 
he  was  at  that  time  tenant  in  tail  in  possession.  He 
was  then  in  possession  of  the  manor  of  Keynsham,  and 
pf  other  lands  in  Keynsham,  sfiffioieot  to  answer  the 
general  descriptions  used  in  the  recovery.  He  must 
probably  know,  or  have  been  informed  by  his  counsel 
or  agents,  that  he  had  no  such  power  over  the  settled 
parts,  without  obtaining  a  sunFeader  of  the  life  estate} 
he  might  perhaps  be  satisfied  that  he  could  not  obtain 
a  surrender  of  the  life  estate  ;  or  he  might  have  at* 
tempted  to  obtain  it,  and  failed  in  such  attempt.*  *  If 
the  mere  fact  of  a  remainder-man  in  tail's  suffering  a 
recovery  was  aUme  sufficient  to  ground  a  presumption 
of  a  surrender  of  the  life  estate,  it  would  be  in  the 
power  of  every  remainder-man  in  tail  to  bar  the  estate 
tail,  notwithstanding  the  tenant  for  life  should  ab-* 
solutely  refuse  to  jojn  with  him  in  suffering  a  recovery ; 
it  is  therefore  necessary  that  there  should  be  facts  and 
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circumstances  to  ground  a  presumption  of  such  a  sur-i 
render  upon :  whereas  in  the  present  case,  it  is  so  far 
from  being  reasonable  to  presume  that  there  was  such 
a  surrender  from  the  jointress,  that  there  are,  on  the 
contrary,  many  reasons  to  induce  a  suspicion  that 
there  was  not  such  a  surrender  ;  she  might  have  more 
regard  for  James  Bridges  than  for  George ;  she  might 
think  it  wrong  or  unkind  to  hurt  the  reversioner ;  or 
even  whim  and  peevishness  might  prevent  her  from 
interfering :  there  is  no  defining  the  various  reasons 
she  might  have  to  hinder  her  from  surrendering  her 
life  estate  for  such  purpose.  Mr.  George  Bridges 
being  therefore  only  tenant  in  tail,  in  remainder,  and 
the  life  estate  under  the  same  settlement  still  sub- 
sisting at  the  time  of  his  suffering  the  recovery,  it  is 
clear  that  he  had  no  power  to  alien  or  to  bar;  and 
th^re  is  nothing  whence  to  presume  a  surrender  of  the 
life  estate^  to  enable  him  to  do  so. 

''  If  he  had  any  power  to  bar  or  alien,  then  indeed 
no  presumption  could  have  been  too  large,  in  order  ' 
to  prevent  slips  in  legal  forms  and  methods  of  con- 
veyance, and  to  effectuate  the  intention  of  a  person 
who  had  a  legal  right  to  do  such  an  act.  No  argu- 
ment can  be  drawn  in  the  present  case  from  length 
of  time,  because  the  ejectment  was  brought  imme- 
diately upon  the  death  of  the  jointress."  The  Court 
were  all  dear  and  unanimous,  that  there  was  no  colour 
for  objecting  to  the  Judge's  direction. 

At  die  sitting  of  the  Court  the  next  morning.  Lord 
Mansfield  mentioned  this  case  again  :  He  said  he  had 
looked  into  his  own  note  of  the  case  of  Warren  on  the 
demise  of  Webb  against  Grenville,  where  the  recovery 
was  of  forty  years'  standing;  and  the  Court  did  lay  it 
down  in  that  case;  ^*  that,  after  a  recovery  of  forty 
years'  standing,  they  would,  without  any  other  cir- 
cumstances, presume  a  conditional  surrender  to  have 
been  made  by  the  tenant  for  life ;"  and  they  relied 
vpoit  1  Yentc  2&7,  and  Mv.  Pigot's  book,  p.  4l . 

X2 
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his  Lordship  observed,  that  there  are  other  circum- 
stances,  in  the  case  in  Ventris ;  and  there  is  nothing 
in  Pigot  to  justify  this  general  position.  And  he 
added,  that  in  the  case  then  at  the  bkr,  the  Court  did 
(as  he  had  taken  it  down)  admit  as  evidence  the  entry 
in  the  attorney  s  book,  as  has  been  mentioned.  He 
said,  he  was  rather  more  strongly  of  opinion  than  he 
was  yesterday,  **  that  in  the  present  case  there  was 
no  ground  for  a  presumption  that  there  was  any  sur- 
render by  the  tenant  for  life."  Here  were  two  parti- 
cular reasons  against  making  any  such  presumption. 
One  was,  that  there  did  not  appear  to  have  been  any 
intention  in  the  remainder-^man  in  tail  to  suffer  a 
recovery  of  these  particular  lands:  the  other,  that 
here  was  no  possession  at  all,  under  this  recovery ; 
but,  on  the  contrary,  the  ejectment  was  brought,  and 
the  validity  of  the  recovery  put  into  litigation,  imme- 
diately after  the  death  of  the  tenant  for  life.  If  the 
eldest  son,  who  has  a  remainder  in  tail  under  a  family 
•settlement,  should  privately  suffer  a  common  recovery, 
and  his  father  live  many  years  afterwards,  it  might 
as  well  be  argued,  **  that  length  of  time  from  the 
date  of  the  recovery  should  induce  a  presumption  that 
the  father  surrendered  his  estate  for  life/'  And  his 
Lordship  declared  himself  as  clear,  that  if  there  bad 
been  a  long  possession  by  the  tenant  in  tail  after  the 
death  of  the  tenant  for  life,  though  such  ja  possession 
might  be  ascribed  to  the  entail^  the  presumption  ought 
to  have  been  made,  upon  the  ground  of  acquiescence 
under  it,  and  the  probability  arising  therefrom,  "  that 
the  parties  knew  that  the  recovery  was  not  defective/' 
Rules  of  property  ought  (his  Lordship  said)  to  be 
generally  known,  and  not  to  be  left  to  loose  notes, 
which  rather  serve  to  confound  principles,  ;ihan  to 
confirm  them.  He  therefore  proposed  to  have  a  con- 
ference with  all  the  Judges  upon  this  case:  which 
proposal  did  not  arise,  he  said,  from  any  doubt  about 

the  matter  (for  he  was  more  coiifirmed  in  Jiis  opinion 
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than  he  was  yesterday),  but  for  the  sake  of  having  so 
considerable  a  rule  of  property  settled,  and  of  render- 
ing it  notorious  and  public.  For  which  purpose,  he 
(at  first)  ordered  it  to  stand  over  till  next  term  :  but 
afterwards,  upon  its  being  agreed  by  all  the  parties, 
that,  in  Mr.  Grenville's  case,  there  was  a  great  num- 
ber of  years  during  which  the  tenant  in  tail  had  been 
in  possession  after  the  death  of  the  tenant  for  life ; 
and  upon  the  now  defendant's  counsel  candidly  de- 
claring "  that  they  themselves  were  fully  satisfied 
with  the  present  opinion  of  the  Court,"  he  retracted 
his  proposal,  and  isaid  he  would  not  trouble  the 
Judges  with  it,  since  the  counsel  were  so  candid  as 
to  acquiesce  entirely  in  the  opinion  that  the  Court 
had  already  intimated.  His  Lordship  further  added, 
that  he  would  have  it  understood,  that  possession  of 
the  tenant  in  tail,  after  the  death  of  the  tenant  for 
life,  does  leave  a  ground  of  presumption  **  that  there 
was  a  surrender."  But,  in  the  present  case,  there  was 
no  possession  aft:er  the  death  of  the  tenant  for  life :  the 
ejectment  was  brought  immediately. 

38.  When  the  person  who  intends  to  suffer  a  common  How  •  tenant 
recovery  is  in  actual  possession  of  the  freehold,  he  may  luy  benuKie! 
convey  it  to  any  stranger,  for  the  purpose  of  making 

him  tenant  to  the  pracipe,  by  fine,  feoffment,  grant, 
bargain  and  sale  enrolled,  or  lease  and  release. 

39.  It  is  sometimes  thought  expedient  to  make  a  By  fine, 
tenant  to  the  pracipe  by  fine ;  not  only  on  account  of 

the  notoriety  of  this  species  of  assurance,  but  because 
even  an  erroneous  fine  gives  such  an  estate  to  the  cog« 
nizee  as  is  sufiicient  to  make  him  a  good  tenant  to  the 
pracipe.  And  Lord  Hale  has  said,  that  the  cognizee  3  Kcb.  59;. 
of  a  fine  Oct.  Purif.  would  be  a  good  tenant  to  the  pra^ 
cipe,  in  a  recovery  suffered  the  same  day;  and  the  Court 
would  presume  a  priority  to  support  a  conveyance. 

40.  A  writ  of  error  was  brought  against  a  person  WoTdr. 
who  was  made  cognizee  of  a  fine,  in  order  to  make  5S8.^"' 
him  tenant  to  the  prcecipe ;  and  after  the  recovery  had 
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been  suffered^  the  fine  was  reversed  for  error  j  yet  the 
recovery  was  held  good  ;  because  there  was  a  suffi- 
cient tenant  to  the  p^tecipe  at  the  time. 

41 «  But  if  the  fine  was  in  itself  absolutely  void ;  as 
if  the  person  who  levied  it  had  no  estate  of  freehold 
in  possession  of  the  land  ;  there  the  recovery  would  be 
void,  because  in  that  case  the  fine  passed  no  estate. 

(inte,^  21.  42.  Thus  in  the  case  of  Dormer  v.  Parkhurst,  where 

a  fine  was  levied  by  a  tenant  for  years  and  a  remain- 
der-man in  tail,  to  make  a  tenant  to  thepracipe;  it 
was  determined  that  the  recovery  was  void,  because 
none  of  the  parties  to  the  fine  had  an  estate  of  free- 
hold in  possession  in  the  lands. 

Humev.  43.  In  a  celebrated  case  which  arose  in  Ireland, 

Infra,  c.'ii.  and  which  will  be  stated  in  a  subsequent  chapter,  it 
.  was  held  by  the  House  of  Lords  there,  contrary  how- 
ever to  the  opinion  of  a  majority  of  the  Judges,  and 
of  the  Lord  Chancellor,  that  where  a  fine  wad  levied 
by  the  Earl  of  Ely  for  the  purpose  of  making  a  tenant 
to  the  pracipe,  and  a  recovery  was  suffered  thereon 
in  the  same  term,  the  fine  should  be  deemed  conclu- 
sive evidence  of  the  sanity  of  the  cognizor,  and  of  his 
capacity  to  suffer  the  recovery ;  the  fine  and  recovery 
being  considered  as  one  assurance. 

Though  no  vm     44.  It  has  bccn  already  stated,  that  where  a  fine  is 

iit.n.c4.  levied  without  any  consideration  or  declaration  of 
use,  the  use  and  legal  estate  immediately  result  to 
the  cognizor  of  the  fine,  so  that  the  cognizee  has  only 
a  seisin  of  an  instant.     In  consequence  of  this  doc- 

3Kob.  113.  trine,  where  a  fine  was  levied  in  order  to  make  a 
tenant  to  the  pracipe,  and  a  writ  of  entry  y^BS  brought 

Pigot,  62,  against  the  cognizee  of  the  fine,  on  which  a  common 
recovery  was  suffered,  it  was  doubted  whether  such 
a  recovery  was  good ;  for  as  no  use  was  declared  on 
the  fine,  it  was  said  that  the  use  and  estate  immedi* 
ately  resulted  back  to  the  cognizor ;  so  that  the  c6g- 
nizee  had  no  estate  of  freehold  when  the  writ  of  entry 

w.  54.  was  brought,  nor  ever  aftftrwards.    Mr.  Pigot  beW, 
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however,  that  such  a  recovery  would  be  good ;  for  at 
common  law,  if  a  fine  was  levied  without  consideration, 
as  in  a  fine  there  needs  none,  the  cognizee  was  tenant 
to  all  writs,  until  the  statute  of  pernors  of  profits,  and 
the  statute  of  uses  :  and  although,  since  the  statute  of 
uses,  the  use  results  back  when  no  use  is  declared, 
yet  the  intent  of  the  parties  always  guided  the  use^ 
and  there  could  be  no  resulting  use  against  the  ex- 
press intent  of  the  parties  ;  so  that  whenever  the  use 
results,  it  is  because  the  parties  intend  it.  Now;  in 
a  case  of  this  kind,  the  evident  intention  of  the  parties 
is  to  make  a  tenant  to  the  pracipe,  which  appears  upon 
the  record,  by  the  writ  of  entry  being  brought  against 
the  cognizee ;  and  therefore  he  must  have  such  an 
estate  as  will  make  him  a  good  tenant  to  the  pracipe. 

These  principles  have  been  fully  established  in  the 
following  cases. 

45.  A  tenant  in  tail  levied  a  fine  to  J.  S.  and  his  Aitfatmr. 
heirs,  in  order  to  make  him  tenant  to  the  precipe  in  a  c^^ig. 
common  recovery,  but  no  use  was  declared  on  the  Jj^;!,^' 
fine.     Seven  years  after,  a  writ  of  entry  viras  brought  ii  Mod.  210. 
against  J.  S.,  who  vouched  the  cognizor  of  the  fine, 
and  a  common  recovery  was   thus   suffered.     The 
question  was,  whether  J.  S.  had  an  estate  of  freehold 
in  him  at  the  time  of  the  recovery. 

It  was  contended,  that  although  the  legal  estate 
passed  by  the  fine  to  J.S.,  yet  as  no  use  was  declared, 
it  immediately  resulted  back  to  the  original  owner  of 
the  estate ;  so  that  J.  S.  had  no  estate  in  the  lands 
when  the  recovery  was  suffered,  and  therefore  was 
not  a  good  tenant  to  the  pracipe.  But  it  was  held 
by  Lord  Holt  and  all  the  other  Judges,  that  when  a 
fine  was  levied,  or  a  feoffment  made  to  a  man  and 
his  heirs,  the  estate  was  ih  the  cognizee  or  feoffee, 
not  as  an  use,  but  by  the  common  law,  and  might  be 
averred  to  be  so.  And  as  in  this  case  the  intention 
of  the  fine  plainly  appeared  to  be  for  the  purpose  of 
making  a  tenant  to  the  pracipe,  the  use  and  estate 
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should  be  allowed  to  have  vested  in  J«  S.  and  not  to 
have  resulted  to  the  cognizor  of  the  fine. 

46.  In  a  subsequent  case,  Lord  Ch.  Just.  Parker 
said,  that  a  fine  being  levied,  and  no  use  declared, 
and  a  recovery  having  been  immediately  after  suffered 
of  the  same  lands ;  the  writ  of  entry  being  brought 
against  the  cognizee  of  the  fine,  showed  that  the  in- 
tent of  levying  the  fine  was,  to  make  a  tenant  to  the 
p7'acipe. 

.  47.  It  has  been  often  doubted,  whether  a  husband, 
seised^'eire  uxoris^  could  make  a  tenant  to  the  pracipe 
of  his  wife's  land,  without  her  joining  him  in  a  fine. 
This  doubt  probably  arose  from  the  words  of  Lord 
Talbot,  in  the  case  of  Robinson  v.  Cummins,  as  re- 
ported by  Mr.  Forrester ;  for  there  his  Lordship  is  said 
to  have  expressed  himself  thus; — **  It  hath  been  said, 
that  a  feme  tenant  in  tail,  and  her  husband,  cannot 
make  a  tenant  to  the  pracipe  without  a  fine;  but 
whatever  may  be  the  case  where  a  husband  is  merely 
seised  in  right  of  his  wife,  is  not  necessary  for  me  to 
determine ;  because  in  this  case  Sir  J.  Robinson  did, 
by  his  intermarriage,  become  entitled  to  an  estate  by 
the  curtesy ;  and  therefore  he  alone,  without  his 
wife's  joining,  might  have  made  a  good  tenant  to  the 
pracipe.'' 

48.  In  an  opinion  given  by  the  late  Mr.  Booth 
S6"voiV2^732!  o^  this  subject,  he  observes,  that  this  report  of  Lord 
Talbot's  argument  is  incorrect ;  that  he  himself  was 
present  at  the  hearing  of  that  case,  and  had  a  very 
full  note  of  it ;  and  that  Lord  Talbot's  words  were 
these : — "  If  I  should  lay  it  down  as  a  rule,  that  where 
the  wife  is  entitled  to  an  estate  tail  in  possession,  her 
husband  and  she  could  not  make  a  tenant  to  the 
precipe,  for  the  docking  of  the  entail,  without  a  fine, 
because  the  law  is  supposed  to  appoint  no  other 
method  by  which  a  woman  under  coverture  can  con- 
vey her  freehold,  but  by  fine,  I  should  shake^many 
of  the  common  recoveries  of  the  kingdom ;  for  what- 
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ever  may  have  been  the  practice  of  some  overcautious 
conveyancers,  yet  I  Relieve  it  hath  often  been  held 
that  the  husband  alone  may,  by  deed  only,  and 
without  any  fine  levied  by  the  wife,  convey  a  sufficient 
freehold  to  the  grantee  to  make  him  tenant  to  the 
prascipeJ^ 

49.  This  latter  opinion  seems  to  be  perfectly  con- 
sistent with  the  principles  of  the  common  law;  for 

Lord  Coke  6ays — "  If  a  man  taketh  to  wife  a  woman  i  inst.  273.6. 
who  is  seised  in  fee,  he  gaineth  by  the  intermarriage  ^^'  ** 
an  estate  of  freehold  in  her  right ;  which  estate  is 
sufficient  to  work  a  remitter." — It  must  be  the  same 
where  a  man  marries  a  woman  seised  in  tail ;  for  a  1  RoU.  Ab.  1 
feme  covert  cannot,  have  a  seisin  distinct  from  her  loe! 
husband.    And  on  this  ground  it  has  been  frequently 
determined,  that  the  husband's  conveyance  is  suffi- 
cient to  transfer  a  good  estate  of  freehold,  during  the 
joint  lives  of  the  husband  and  wife.    Mr.  Pigot  was  Fi.72. 
of  the  same  opinion,  having  laid  it  down,  that  a 
husband  seised  jointly  with  his  wife,  whether  by 
moieties  or  entireties,  or  seised  only  in  right  of  his 
wife,  might  create  an  estate  of  freehold  during  the 
coverture,  and  thereby  make  a  good  tenant  to  the 
pracipe.    And  this  point  was  expressly  determined 
in  the  following  case,  stated  by  Serjeant  Roll. 

50.  A  husband  seised  in  right  of  his  wife  for  life,  ^1;^^^^*' 
remainder  in  tail  to  B.,  remainder  to  C,  bargained  pL4. 
and  sold  the  land  to  another,  against  whom  a  pracipe 

was  brought,  who  vouched  him  in  remainder;  and 
so  a  common  recovery  was  suffered.  Adjudged,  that 
the  recovery  barred  the  remainder,  because  the  bar- 
gainee was  a  good  tenant  to  the  precipe. 

5L  It  has  been  a  frequent  practice,  ever  since  the  Fcoflmenc 
introduction  of  common  recoveries,  to  make  a  feoff- 
ment, with  livery  of  seisin,  of  the  lands,  to  the  person 
against  whom  the  writ  of  entry  was  intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffment 
was  the  most  secure  *  conveyance  by  which  a  tenant 
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vi^Tit.32.  to  the  precipe  could  be  made;  because  if  the  feoffor 
was  in  possession  at  the  time  when  the  livery  of  seisin 
was  made,  the  feoffment  was  supposed  to  pass  a  good 
estate  of  freehold,  either  by  right  or  by  wrong,  that 
is,  by  disseisin ;  but  this  doctrine  has  in  some  respects 
been  denied  in  the  following  case. 

SSrf^/i  Burr.  ^^-  ^^  ^^  ejectment  for  lands  in  Gloucestershire, 
6o.6Biofm,  the  jury  found  a  special  verdict,  that  Sir  Robert 
Lofd  Ken.  b1  Atkyus,  scuior,  being  tenant  for  life,  with  remainder 
^  to  his  first  and  other  sons,  reversion  in  fee  to  himself, 
with  a  power  of  appointing  a  jointure  to  any  after- 
taken  wife,  married  Ann  Dacres,  and,  pursuant  to  his 
power,  limited  the  lands  in  question  to  the  said  Ann 
Dacres  for  her  life  as  a  jointure. '  Sir  Robert  Atkyns, 
senior,  made  his  will  duly  attested,  and  devised  his 
reversion  in  fee,  expectant  on  the  estate  tail  limited 
to  his  first  and  other  sons,  to  Mr.  Atkyns,  the  lessor 
of  the  plaintiff.  Sir  Robert  Atkyns,  senior,  died, 
leaving  a  son.  Sir  Robert  Atkyns,  junior,  who  entered 
on  all  the  estate,  except  that  part  which  was  limited 
to  Lady  Atkyns  for  her  jointure,  on  which  she  en- 
tered. Lady  Atkyns  being  in  possession  of  these 
lands,  an  ejectment  was  brought  against  her  in  the 
Common  Pleas  by  John  Philips,  on  the  several  de- 
mises of  Sir  Robert  Atkyns,  junior,  and  Joseph 
Walker,  for  the  recovery  of  the  premises  in  question, 
on  the  ground,  that  Sir  Robert  Atkyns,  senior,  had 
no  power  of  appointing  her  a  jointure ;  and  the  same 
was  tried  at  the  bar  of  the  Court  of  Common  Pleas, 
when  a  verdict  was  found  for  the  plaintiff,  on  which 
judgment  was  entered,  and  a  writ  of  habere  facias 
possessionem  was  sued  out  and  executed;  and  Sir 
Robert  Atkyns,  junior,  entered  into,  and  was  in  pos- 
session of  the  premises.  Sir  Robert  Atkyns,  junior, 
being  thus  in  possession  during  the  lifetime  of  Lady. 
Atkyns,  made  a  feoffment  of  the  premises,  with  livery 
of  seisin,  to  James  Earle,  in  order  to  make  him  tenant 
to  the  prt^cipe,  for  the  purpose  of  suffering  a  common 
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recovfery,  which  it  was  thereby  declared  should  enure 
to  the  use  bf  Sir  Robert  Atkyns,  junior,  his  heirs  and 
assigns  for  ever.     A  common  recovery  was  accord- 
ingly suffered,  in  which  the  writ  of  entry  was  brought 
against  James  Earle,  the  feoffee,  who  vouched  Sir 
Robert  Atkyns,  junior,  and  his  wife,  and  they  vouched 
over  the  common  vouchee.     Sir  Robert  Atkyns,  ju- 
nior, continued  in  possession,  from  the  time  of  the 
recovery  until  November,  1711,  when  he  died  with- 
out issue.     Lady  Atkyns,  the  jointress,  brought  an 
ejectment  against  Robert  Atkyns,  the  heir  at  law  of 
Sir  Robert  Atkyns,  junior,  for  the  recovery  of  her 
jointure ;  the  cause  having  been  tried  at  the  bar  of 
the  Court  of  Common  Pleas,  and  it  appearing  evi- 
dently to  the  Court  that  Sir  Robert  Atkyns,  senior, 
had  a  power  of  appointing  a  jointure  to  Lady  Atkyns, 
which  he  had  duly  executed,  and  that  the  former  ver- 
dict was  clearly  wrong,  a  general  verdict  was  given 
for  the  plaintiff,  on  which  judgment  was  entered,  and 
Lady  Atkyns  was  restored  to  the  possession  of  the 
premises,   and   continued   seised  of  them  until  the 
time   of  her  death.     The  principal  question  in  this 
case  was,  whether  the  recovery  was  well   suffered ; 
which  entirely  depended  upon,  whether  James  Earle, 
the  feoffee  of  Sir  Robert  Atkyns,  was  a  good  tenant 
to  the  precipe. 

It  was  contended,  on  the  part  of  the  plaintiff,  that 
the  recovery  was  not  well  suffered ;  and,  to  show  that 
James  Earle  took  no  estate  by  the  feoffment,  which 
could  make  him  a  sufficient  tenant  to  the  freehold,  to 
ansvver  the  writ  in  a  common  recovery,  it  would  be 
material  to  consider,  first,  whether  Sir  Robert  Atkyns, 
junior,  was  tenant  in  tail  in  possession ;  and,  secondly, 
supposing  him  to  be  only  tenant  in  tail  in  remainder, 
whether  his  feoffment  conveyed  the  freehold  to  James 
Earle  by  disseisin :  As  to  the  first  of  these  questions, 
if  Sir  Robert  Atkyns  had  been  tenant  in  tail  in  pos- 
session, his  bargain  and  sale,  his  lease  and  release,  his 
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fine,  or  his  feofixnent,  would  have  conveyed  a  base 
fee ;  and  operating  by  way  of  discontinuance,  voidable 
either  by  the  entry  or  action  of  the  issue  in  tail,  or  re- 
mainder-man,  would  have  made,  by  discontinuance, 
a  sufficient  tenant  of  the  freehold ;  but  Lady  Atkyns, 
the  jointress,  was  seised  of  the  freehold  for  life,  at  the 
time  of  making  the  feoffment,  and  never  joined  in  con- 
veying an  estate  to  the  feoffee ;  the  feoffment,  there- 
fore, being  only  the  act  of  the  tenant  in  tail  in  re- 
mainder, must  either  pass  an  estate  by  disseisin,  or 
was  absolutely  void.    Then,  whether  the  feoffment 
conveyed  the  freehold  to  John  Earle,  so  as  to  make 
him  a  good  tenant  to  the  precipe  by  disseisin,  de- 
pended, first,  on  Sir  R.  A.'s  entry;  secondly,  on  his 
feoflFment.     By  his  entry,  he  gained  no  freehold ;  by 
his  feoffment,  he  conveyed  no  estate;  for,  as  to  his 
entry,  it  was  made  under  a  mistaken  judgment  in 
ejectment,  for  Lady  Atkyns,  the  jointress,  recovered 
possession  again  in  ejectment ;  by  which  second  judg- 
ment his  title  was  disaffirmed;  and  as  the  first  judg- 
ment was  plainly  wrong,  his  entry  must  be  considered 
as  the  mere  act  of  tenant  in  tail  in  remainder.    By  the 
judgment  in  ejectment,  he  could  recover  nothing  but 
the  term ;  the  point  of  that  action  is,  that  the  plaintiff 
may  gain  possession  under  his  term.    The  possession 
of  the  lessee  being  that  of  the  lessor,  the  way  in  which 
it  always  operates  to  the  lessor  s  benefit,  is,  that  by 
obtaining  judgment  for  the  possession  of  his  supposed 
tenant,  he  is  enabled  to  enter ;  and,  having  entered, 
the  possession  unites  with  any  present  freehold  in 
himself,  whether  it  be  a  particular  estate,  or  an  estate 
in  fee  according  to  his  right.     But,  in  this  case.  Sir 
Robert  Atkyns  had  no  present  estate  of  freehold  in 
himself,  he  gained  only  a  bare  possession,  and  the 
freehold  still  remained,  in  judgment  of  law,  in  the 
jointress,  who  had  the  right  to  it :  the  entry  of  Sir 
Robert  Atkyns  under  the  judgment,  must  be  a  lawful 
entry ;  whether  the  sheriff  executes  the  writ  and  gives 
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possession,  or  whether  the  party  is  his  own  officer, 
and  executes  it  for  himself  by  taking  possession^  it 
has  been  held,  that  the  entry  is  equally  lawful  in 
either  method,  if  it  pursues  the  judgment.  But  his 
possession  being  recovered  without  title,  no  holding 
over  could  gain  the  freehold ;  and  his  entry  being  law- 
ful, no  holding  over,  though  wrongful,  could  create  a 
disseisin,  or  change  the  cause  of  his  possession ;  so 
that  his  conveyances  were  absolutely  void,  he  having 
no  estate  on  which  a  release  would  operate  by  way 
of  enlargement,  and  there  being  no  privity  between 
him  and  the  owner  of  the  freehold.  As  to  the  feoff- 
ment of  Sir  Robert  Atkyns,  it  might  be  considered  in 
two  lights.  First,  as  a  conveyance,  operating  either 
by  right  or  by  wrong.  Secondly,  as  a  conveyance, 
executed  with  a  particular  intent  of  making  a  tenant 
to  the  pracipe  in  a  common  recovery,  i.  As  a  con- 
veyance, generally,  it  was  not  pretended  that  it  could 
operate  by  right ;  it  could  only  then  be  construed  to 
convey  a  freehold  by  wrong.  But  it  was  a  necessary 
consequence  of  the  reasoning  upon  Sir  Robert  Atkyns's 
entry,  that  his  feoffment  was  absolutely  void;  for, 
where  the  true  owner  of  the  freehold  is  actually  ex- 
pelled by  the  tortious  entry  of  the  disseisor  taking  vio- 
lent possession  of  the  land,  that  disseisor  has  gained  an 
estate  of  freehold  and  fee,  which  will  pass  by  a  bate 
livery  on  his  feoffment ;  his  force  gained  him  an  estate 
by  wrong,  and  his  feoffment  will  convey  it*  But,  in 
this  case,  the  entry  and  the  possession  being  lawful  so 
long  as  the  judgment  was  in  force,  the  only  wrongful 
act  from  which  a  disseisin  could  be  inferred,  was  the 
feoffment.  The  giving  livery  upon  that  feoffment, 
not  followed  by  any  possession  of  the  feoffee,  could 
never  make  a  disseisin  in  the  strict,  original,  and  legal 
sense ;  it  would  be  a  disseisin  merely  at  the  election 
of  the  rightful  owner  of  the  freehold,  and  for  the  sake 
•of  his  remedy.  It  was  the  act  of  his  tenant  for  years^ 
tuid  the  wrongful  feoffee.^was  put  into-possession ;  the 
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true  owner  might  either  accept  his  rent,  and  treat 
him  as  an  under-tenant  and  assignee  of  the  term,  or 
he  might  maintain  an  assize  and  recover  the  freehold. 
If  the  wrongful  feoffor  continued  in  possession  by 
collusion  with  his  feoffee,  as  in  the  present  ca^se,  the 
true  owner  was  under  no  necessity  to  take  notice  of 
the  feoffment ;  he  was  not  bound  to  consider  his  own 
tenant  as  a  disseisor,  and  himself  as  out  of  possession, 
but  still  had  it  in  his  election,  either  to  accept  his 
rent,  distrain  and  bring  an  action  for  it,  or  to  proceed 
in  a  real  action  for  recovery  of  the  freehold,  as  in 
case  of  a  forfeiture.  Thus,  the  feoffment  of  tenant 
for  years,  or  tenant  by  sufferance,  would  make  a  dis- 
seisin for  the  benefit  of  his  lessor,  in  respect  of  that 
remedy  which  the  lessor  might  elect  to  take;  but 
estates  in  remainder  could  not  be  displaced  without  a 
tortious  entry ;  and,  as.  to  such  remainders,  the  feoffs 
ment  was  absolutely  void  in  law.  ii.  As  a  l^oo- 
veyance,  executed  with  the  particular  intent  to  make 
a  tenant  to  the  pracipe  in  a  common  recovery,  it  had 
pever  yet  been  determined  that  the  feoffment  of  a 
tenant  for  years,  being  also  tenant  in  tail  in  remainder, 
perfected  by  livery  upon  the  land,  under  colour  of 
lawful  possession  eo  animo,  to  make  a  tenaat  of  the 
freehold  in  a  common  recovery,  would  be  sufficient 
to  support  the  judgmetit  in  that  recovery,  and  enable 
him  to  bar  his  own  and  the  subsequent  est^t^;  if 
60,  then  a  tenant  ia  tail  in  remainder  might  suffer  a 
recovery  in  every  instance,  as  freely  as  ^  t^uint  in 
tail  in  possession,  not  only  without  the  concurrence 
of  the  immediate  owner  of  the  freehold,  by  his  joining 
in  it  as  an  essential  party,  or  surrendering  his  estates, 
but  even  without  asking  his  consent,  or  giving  bim 
any  notice.  By  collusion  with  the  tenant  for  yearSi 
by  secret  practices,  to  take  advantages  of  a  vacant 
possession,  when  the  tenant  of  the  freehold  was  ab^ 
sent  from  his  house  or  land,  he  might  execute  t 

feoffmentj  rad  then  suffer  a  common  recovery*  to  ant 


Title  XXXVl.    Remery.    CA.ii.  §62.  819 

ticipate  that  right  which  the  law  has  wisely  and  justly 
postponed,  till  he  should  chance  to  succeed  in  the 
order  of  the  entail.    If  this  method  of  suffering  reco-  ' 
yeries  were  once  established  as  legal,  the  eldest  sons 
of  the  first  families  in  England,  who  are  tenants  in  tail 
in  remainder,  expectant  on  the  estate  for  life  of  the 
father,  might  dispose  of  the  inheritance  of  their  es- 
tates at  the  age  of  twenty-one,  against  the  consent 
and  in  spite  of  the  authority  or  the  freehold  of  their 
parents.    Conveyances  to  make  a  tenant  to  the  priB- 
dpe  in  a  common  recovery^  are  considered  as  mere 
instruments  to  make  parties  in  a  fictitious  action/ to 
serve  the  purpose  of  him  who  means  to  suSps  the  re- 
covery.   S^ch  a  feoffee,  as  in  the  present  case,  was 
often  ^called  a  mere  actor  fabults.    If  he  was  tenant 
for  yearp  of  the  lajpids  conveyed  by  the  feofl&nent 
before  the  making  pf  it,  his  term  would  not  merge  in 
the  fee*simple;  ao  dower  could  ai'ise  out  of.  it ;  his 
judgments  or  i^atutes  would  not  bind  it.    This  being 
the  uniform  tenpr  of  determinations  in  courts  of  law> 
in  which  the  intent  'of  the  conveyancie  has'  been  con« 
fiider^,  jmA  not  the  mere  legal  operation,  of  it,  it 
f^UoWQd,  that  the  validity  of  the  estate  must  depend 
oa  U19. right  and  power  of  him  who  made  it,  to  suffer 
a  nref^e^ry .    If  the  feoffor  liad  ho  such  right  or  powier^ 
bis  feoff|[neiit  was  void;  and  the  estate  conveyed, 
•being  fouilded  in  fraud,  was  as  ho  estate  in  judgment 
of  law*    The  CjOmmon  la^  avowed  these  principles, 
and  the  legislature  had  adopted  tbem;  for  the  sta* 
tute  14  Geo.  II.  c.  20;,  which  was  made  to  support 
common  recoveries  against  nicb  exceptions,  and  to 
tdiie  presumptions  ih  favour  of  them  after  a  limited 
time,  most  anxiously  provides,  that  the  persons  joining 
in  such  recoveries  should  have  sufficient  estate  and 
power  to  suffer  the  same ;  as  if  the  Legislature  had 
foreseen  the  present  case,  and  were  aware  and  afraid 
that  tenants  in  tail  in  remainder  might,  by  colour  of 
ikat  law,  in :  future  times  suffer  conmion  recoveries, 
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without  the  concurrence  of  the  true  immediate  owner 
of  the  freehold. 

On  the  other  side,  it  was  argued,  that  this  recovery 
was  valid,  and  that  James  Earle  was  actually  tenant 
of  the  freehold  when  judgment  was  given.    First,  be* 
cause  when  Sir  Robert  Atk3rns  entered,  in  conse- 
quence of  the  judgment  which  he  obtained  against 
Lady  Atkyns,  the  jointress^  he  became  tenant  in  tail 
in  possession.     Secondly,  because  even  if  he  were 
only  tenant  for  years,  his*  feofiment  would  convey  an 
estate  of  freehold.    In  support  of  the  first  of  these 
positions,  it  was  argued,  that  a  judgment  is  an  act  of 
law,  and,  whilst  it  continues  in  force,  destroys  the 
title  of  the  adverse  party.    A  judgment  in  ejeetment, 
by  which  only  the  possession  is  recovered,  not  only 
destroys  the  right  of  possession  whicfh  was  in  the  ad* 
verse  party,  but  gives  a  right  of  pdssession  to  the  re- 
coverer.    If  the  judgment  in  ejectment  did  not  pro- 
duce this  effect,  the  lessor  of  the  plaintiff  could  not 
enter,  or  be  entitled  to  the  writ  of  habere  facias  pos^ 
sessionem;  but  his  having  a  right  to  enter  and  sue  out 
that  writ,  infers  his  right  to  the  possession.    Whilst 
the  judgment  stands  in  force,  it  removes  an  inter- 
vening estate  out  of  the  way,  and,  during  that  time, 
it  is  the  same  thing  as  if  it  had  never  existed;  aftd  the 
recoverer's  right  to  the  possession  will  continue  until 
judgment  is  reversed  by  error,  or  falsifiied  in  another 
action.  In  consequence  of  these  principles,  it  followed, 
that  the  right  to  the  possession  and  the  remainder  in 
tail  meeting  in  the  same  person,  and  that  person  being 
Sir  Robert  Atkyns,  the  possession  and  the  remainder 
in  tail  united,  and  Sir  Robert  Atkyns  became  seised 
of  an  estate  tail  executed,  or,  in  other  words,  of  an 
estate  tail  in  possession.    If  the  nature  of  an  action 
of  ejectment,  and  the  consequence  resulting  from  a 
recovery  in  it,  were  considered^  it  would  appear  in  a 
clearer  light.    An  ejectment  is  a  possessory  action,  in 
which  almost  all  titlea  to  land  ara  tried  i  whether  the 
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party's  title  is  to  an  estate  in  fee,  tail,  for  life,  or  for 
years,  the  remedy  is  by  one  and  the  same  action.     In 
an  action  of  ejectment,  the  plaintiff  recovers  only  the 
possession  of  the  land,  and  the  execution  is  of  the 
possession  only ;  but  if  the  lessor  of  the  plaintiff  re- 
covers only  the  possession  of  the  land,  it  may  be 
asked,  how  he  becomes  seised  according  to  his  title? 
To  which  it  may  be  answered,  that  when  a  person  is 
in  possession  by  title,  as  every  person  is  who  enters 
in  execution  of  a  judgment  in  ejectment,  because  the 
law  does  no  wrong,  the  possession  and  title  unite ; 
for  it  is  a  rule  of  law,  that  when  a  man,  having  a  title 
to  an  estate,  conies  to  the  possession  of  it  by  lawful 
means,  he  shall  be  in  possession  according  to  his  title. 
As  where  the  title  is  to  have  a  fee,  he  becomes  seised 
in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  and  so  on ;  the  law 
casting  the  estate  upon  him  according  to  his  title : 
and,  were  it  not  so,  an  ejectment  would  be  the  most 
ineffectual  remedy  for  the  trial  of  titles  to  estates,  and 
would  never  answer  the  purpose  for  which  it  was 
brought  into  use,  if  the  lessor  of  the  plaintiff  acquired 
no  more  than  a  bare  possession  after  an  execution  or 
entry  on  a  judgment  in  ejectment.    In  support  of  the 
second  position,  it  was  said,  that  a  feoffment  operated 
on  the  possession,  without  any  regard  to  the  estate 
or  interest  of  the  feoffor.    A  grant  operated  on  the 
estate  or  interest.which  the  grantor  had  in  the  thing 
granted.    To    make    a  feoffment  good    and  valid,  ut-^ei  1.698. 
nothing  was  requisite  but  possession ;  and  where  the 
feoffor  had  the  possession,  although  it  was  but  a  bare 
and  naked  one,  yet  a  freehold  or  fee-simple  passed 
by  reason  of  the  livery.    It  was  no  plea  in  avoidance 
of  a  feoffment,  that  the  feoffor  had  nothing  in  the  Yearbook, 
land  at  the  time  of  the  feofffhent,  because  the  land 
passed  by-  the  livery ;  if  the  operation  of  the  feoff- 
ment was  questioned,  the  only  plea  was,  ne  enfeoffa 
pas,  which  put  in  issue  only  the  livery.    I^ord  Chief 
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Justice  Holt  laid  it  down  as  clear  law,  in  the  case  of 
Hunt  V.  Bume,  th^t  if  a  lessee  for  years  makes  a 
feo£finent  with  livery^  though  the  lessor  be  on  the 
land  protesting  against  it»  yet  the  land  passes^  be- 
cause the  lessee  was  entitled  to  the  possession*    And 
this  opinion  was  suported  by  the  determination  in 
Cio.£L33i.    the  case  of  Read  and  Morpeth  v.  Errington,  where 
the  question  was»  if  a  feoffment  by  a  lessee  for  years, 
the  lessor  being  upon  the  land,  was  a  good  feo&ient! 
for  it  was  pretended,  that  his  being  upon  the  land 
guarded  it  so  that  no  feoffment  could  be  made ;  but 
ihe  Court  was  of  opinion,  that  the  feoffment  was 
good,  because  the  lessee  had  the  sole  right  to  the 
possession,  and  livery  ought  always  to  be  given  of 
the  possession.    Before  the  statute  of  uses,  a  cestui 
que  use  conveyed  the  use  by  bargain  and  sale,  and 
afterwards  levied  a  fine  to  a  stranger.    And  the  ques- 
tion was,  whether  the  fine  was  not  void,  as  neither  of 
the  parties  had  any  thing  in  the  land :  for,  by  the 
bargain  and  sale,  the  use  was  in  the  bargainee,  and 
nothing  was  in  the  bargainor  or  in  the  stranger.    It 
was  argued,  that  if  this  fine  was  not  good,  great  incon- 
veniences would  follow,  for  that  many  recoveries  had 
been  suffered  against  the  bargainor  after  he  had  con- 
Y«r  Book,      veyed  the  use :  to.  which  l^itzherbert  replied,  ^'  It  is 
^  ^     *  the  folly  of  purchasers  that  they  do  not  take  a  feoff- 
ment from  the  cesttd  que  use  before  the  fine  is  levi^ ; 
for  if  they  do,  the  fine  will  be  good.    I,  for  my  part, 
(says  he)  will  never  purchase  any  land  without  taking 
a  feoffment,  so  that  I  may  be  in  possession  when  the 
fine  is  levied ;  for  then  tiie  fine  will  undoubtedly  be 
good.''  The  possession  here  spoken  of  must  be  a  free- 
hold at  least,  because  nothing  less  than  a  fireehold  will 
support  a  fine ;  for  if  neither  the  cognizor  nor  cognisee 
had  an  estate  of  freehokl  in  possession,  remainder,  or 
reversion,  at  the  time  of  levying  the  fine,  it  would  be 
void.    The  feoffment  here  spoken  of,  is  the  feoffment 
of  a  cestm  que  use  after  he  had  parted  with  the  use,  and 
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whilst  the  fredhold  and  inherkance  of  the  estate  waie^ 
in  the  feoffees,  so  that  it  was  the  feoffment  of  a  person 
who  had  only  a  bare  and  naked  possession  (unaccom- 
panied with  right)  to  a  stranger^  This  was  the  opi- 
ni<Hi,  and  this  was  the  practice,  of  one  of  the  greatest 
lawyers  of  the  age.  The  obserrations  upon  tibe  opi- 
mon  of  Fitzherbert  are,  that  if  a  feoffinent  from  the 
CGUm  que  t»e  to  a  stranger,  after  he  had  conveyed  the 
use,  would  hare  made  the  fine  undoubtedly  good,  the 
like  feoffinent  would  have  made  a  good  tenant  to  the 
pradpt ;  and  for  this  plain  reason,  because  the  feoff- 
ment passed  a  freehold.  There  is  a  case  in  Dyer, 
340,  where  the  feoffment  of  a  person  in  remainder,  in 
the  absence  of  the  tenant  for  life,  was  determined  to 
be  a  good  feoffment.  The  case  was,  a  remainder-man 
in  fee  enfeoffed  a  stranger,  in  the  absence  of  a  tenant 
ibr  life,  who  neither  attorned  nor  assented  to  the  feoff- 
ment, but  occupied  the  estate  during  his  life ;  and  it 
was  held  to  be  a  good  feoffment  for  the  fee-simple. 
And  in  the  case  before  the  Court,  the  feoffment  was 
made  by  Sir  Robert  Atkyns  the  remainder-man,  in  the 
absence  of  the  tenant  for  life,  who  neither  attorned 
nor  assented,  and  who  occupied  the  estate  during  her 
life.  A  distinction  was  made  between  rightful  aiffl 
wrongful  conveyances.  A  fine,  release,  or  bargain 
and  sale,  are  called  rightful  conveyances,  and  a  feoff"- 
ment  a  wrongful  one ;  but  no  sueh  distinction  exists, 
for  all  conveyances  are  in  themselves  equally  rightful, 
and  are  to  be  made  use  of  according  to  the  nature  of 
the  case  to  which  they  are  applicable ;  that  a  freehold 
would  not  pass  by  a  fine,  release,  or  bargain  and  sale, 
fipom  a  person  who  had  only  a  bare  and  naked  posses- 
sion, did  not  proceed  from  these  conveyances  being 
lawful  ones,  but  from  the  nature  of  them,  whose 
property  it  was  to  convey  nothing  but  what  the  maker 
of  them  might  lawfully  convey,  because  they  operated 
as  a  grMit;  therefore,  to  infer  from  thence,  that  a 
fi^hold  would  not  pass  by  a  feoffment,  which  was  a 
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conveyance  of  a  different  op^ration^  and  whose  prb^ 
perty  was  to  pass  a  freehold  and  fee  by  force  of  the 
.  Hvery,  was  an  inconclusive  argument :  every  one  who 
can  get  into  possession  has,  and  ever  had,  a  power  to 
make  a  feoffment,  for  the  law  makes  no  distmction  of 
persons ;  and,  whenever  a  tenant  in  tail  in  remainder 
had  obtained  the  possession,  whether  by  right  or  by 
wrong,  and  had  done*  an  act  whilst  in  possession  to 
make  a  tenant  to  the  pracipe,  in  order  to  suffer  a  com- 
mon recovery,  no  instance  could  be  produced  where 
such  an  act  had  been  adjudged  fraudulent,  unfair,  or 
irregular.  The  principal  argument,  opposed  to  the 
doctrine  here  laid  down,  might  be  reduced  to  the 
head  of  inconvenience.  .  But  the  question  was  not, 
what  inconvenience  would  attend  the  determination 
either  way,  but  what  was  the  law.  The  inconve- 
nience, if  there  were  one,  arose  from  the  nature  and 
operation  of  a  feoffment,  and  could  not  be  avoided 
but  by  taking  away  that  conveyance,  or  depriving  it 
of  an  operation  which  it  had  bedn  allowed  to  have  by 
all  the  sages  of  the  law.  But,  to  do  that,  was  not  in 
the  power  of  a  court  of  justice  ;  since  no  maxim  of 
the  common  law  could  be  abrogated  or  abolished, 
but  by  a  legislative  authority.  It  was  once  thought 
to  be  a  great  inconvenience,  that  a  descent,  imme- 
diately after  a  disseisin,  should  take  away  the  entry 
of  the  person  disseised ;  at  another  time,  it  was 
tliought  to  be  no  small  one,  that  the  son  should  lose 
his  patrimony  because  he  happened  to  be  bora  Out 
of  time ;  and,  until  lately,  an  heir  might  have  been 
deprived  of  his  family  estate  by  the  warranty  of  an 
ancestor,  who  was  never  in  possession  of  it.  These 
inconveniences  were  as  great  as  that  which  was  iwre- 
tended  to  arise  from  the  feoffment  of  a  tenant  in  tail  in 
remainder,  expectant  on  an  estate  for  life,  and  yet  they 
continued  through  ages,  till  the  legislature  took  them 
away.  When  the  law  was  doubtful,  it  might  be  allow- 
able  to  draw  an  argument  from  incQnvenieiice ;  but 
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where  the  law  was  clear  and  precise,  as  it  was,  that 
the  feoffment  of  a  persoix  in  possession,  let  him  come 
to  the  possession  how  he.would,  passed  a  fee,  an  argu- 
ment from  inconvenience  was  not  admissible^r  because 
it  tended  to. undermine  and  overthrow  the  law. 

.  Lord  Mansfield  delivered  the  resolution  of  the  Court, 
of  which  I  shall  present  the  reader  with  an  abstract,  as 
far  as  it  relates  to  the  validity  of  the  recovery.     **  As 
Lady  Atkyhs  had  an  estate  for  life  in  the  premises,  and 
did, not  join  by.  surrender  or  otherwise,  in  any  convey- 
ance of  the  freehold  to  James  Earle,  the  tenant  to  the 
pnecipe,  the  great  question  is,  whether  James  Earle 
had  acquired  the  freehold  by  disseisin.    The  better 
to  judge  of  this  question,  it  will  be  proper  to  attempt 
finding  out  what  the  old  law  meant  by  a  disseisin, 
which  constituted  thei  tenant  of  the  freehold,  in  respect 
of  every  demandant  suing  out  a  pracipe,  although  the 
owner's  entry  was  not  taken  away;  for,  where  the  ' 
right  of  possession  was  acquired,  and  the  owner  put 
to  his  real  action,  there,  without  doubt,  the  possessor 
had  got  the  freehold,  though  by  wrong.     Seisin  is  a 
technical  term,  to  denote  the  completion  of  that  in- 
vestiture by  which  the  tenant  was  admitted  into  the 
tenure,  and  without  which  no  freehold  could  be  con- 
stituted,  or  pass.     Sciendum  est  feodum  sine  investUurd  Feiid.i;b.  i. 
nulla  modo  constitui  posse.    Disseisin  must,  therefore,  *'*' 
mean,  some  way  or  other  of  turning  the  tenant  out  of 
his  tenure,  and  usurping  his  place  and  feudal  relation. 
Formerly,  no  tenant  could  alien  without  licence  from 
the  lord ;  when  the  lord  consented,  the  only  form  of 
conveyance  was  by  feoffment,  publicly  made  coram 
paribus^  with  the  lord's  concurrence.     Homage   or 
fealty  was  solemnly  sworn,  and  suit  of  court  and 'ser- 
vices were  frequently  done.    The  freeholder  repre- 
sented the  whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  against  strangers.    The  free- 
hold never  could  be  in  abeyance,  because  the  lord 
must  never  be  at  a  loss  to  know  upon  whom  to  call  as 
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his  tenant ;  nor  a  strnger-  at  a  loss  to  lohow  agtittst 
whom  to  bring  his  pnscipe.  From  the  necessity  of 
there  being  always  a  visible  tenant  of  the  fredliold,  and 
the  notoriety  who  acted  and  did  suit  and  service  as 
such^  many  privileges  were  allowed  to  innocent  pec- 
eons  deriving  title  from  the  freeholder  de  facto.  The 
atatute  of  quia  €nq>tarei  terrarum^  and  other  statutes 
which  extended  the  power  of  alienation  to  the  King's 
tenants  in  aqnte,  the  frequent  releases  of  feudal  ser- 
vices, the  statutes  of  uses  and  wills,  and,  at  last,  the 
total  abolition  of  all  military  tenures,  have  left  little 
more  than  the  names  of  feoffment,  seisin,  tenure,  and 
freeholder,  without  any  precise  knowledge  of  the 
thmgs  originally  signified  by  these  sounds.  The  idea 
which  modem  times  annex  to  freehold  or  freeholder,  is 
taken  merely  from  the  duration  of  the  estate.  Copy- 
holds, and  the  customary  freeholds  in  the  north,  retan 
some  frtint  traoes  of  the  old  system  of  feudal  tenures. 
It  is  obvious  how  a  man  may  visibly  be  the  copyholder 
or  customary  freeholder  ife  facto,  in  prejudice  of  the 
rightfril  tenant.  It  is  obvious  too,  that,  usurping  such 
copyhold  or  customary  tenure,  is  a  different  fact  from 
a  naked  possession  or  occupation  of  the  land ;  but 
whoever  will  look  into  the  practice  of  other  countries, 
where  tenures  subsist  with  all  the  solemnities  of  feoff- 
ments and  seisins,  upon  every  change  of  a  tenant  by 
descent  or  alienation,  and  upon  evei^  usurpation  rf 
the  real  right,  vrill  easily  comprehend,  that,  formeriy, 
it  was  as  notorious  who  was  the  feudal  tenant  de  facto, 
as  who  is  now  de  facto  incumbent  of  a  living,  or  mayw 
of  a  corporation.  Disseisin  is  a  complicated  fact,  and 
differs  from  dispossessing.  The  freeholder  by  dis- 
seisin differs  from  a  possessor  by  wrong.  Biacton 
puts  many  cases  of  possession  wrongfully  taken,  which 
he  calls  intrusion,  because  there  was  no  disseisioi  foi- 
9^w  qum  nuda  est  omnino,  et  sine  aUquo  vestimento,  qua 
dicitur  intrusio,  A  particular  tenant,  according  to  the 
feudal  notions^  waa  in  aa  of  the  seisin  of  the  iee^  c£ 
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wliich  his  estate  was  a  part ;  if  he  aliened  the  fee» 
which  he  could  only  do  by  solemn  feoffment^  with  the 
concurrence  of  the  lord  of  whom  the  fee  was  held^  he 
forfeited  his  particular  estate,  for  having  betrayed  his 
seisin  with  which  he  was  intrusted.  But,  on  account 
of  the  privity  and  confidence  between  him  and  the 
reversioner,  and  the  notorious  solemnity  of  the  act  of 
investiture,  his  fisoffment  disseised  the  reversioner. 
Bracton  mentions  the  disseisin  in  this  case,  as  a  neces- 
sary consequence,  and  as  a  thing  which  could  not  pos- 
sibly be  otherwise ; — itemfacit  quis  dissdsinam  cum  qms  in 
sdsindfuerit  ut  dc  Ubero  tenemento  et  advUam,  veladter^ 
mnum  aamorum^  vel  nomine  custadia,  vd  aliquo  alio  modo, 
iUiumfeoJbverit  inpryudiaum  vert  donuni,  etfhcerit  alteri 
Uberum  tenemienlum;  cum  duo  simul  et  kernel  de  eodem 
tenemento  et  in  solidum  esse  non  possunt  in  seisind.  He 
considered  it  as  impossible  for  the  true  tenant  not  to 
be  put  out,  when  the  other  actually  came  into  his 
place.  So  late  as  the  32  Eliz.  in  the  case  of  Matheson 
V.  Trot,  1  Leon.  209,  the  distinction  upon  which  the 
judgment  turned,  was,  ^'  that  Henry  Denny  gained  a 
wrongful  possession  in  fee,  but  did  not  gain  any  seisin^ 
so  no  disseisor ;  therefore  the  descent  to  his  heir  was 
not  privileged."  The  precise  definition  of  what  con- 
stituted a  disseisin,  which  made  the  disseisor  tenant 
to  the  demandant's  pradpe,  though  the  right  owner*s 
entry  was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.  The  more  we  read,  unless 
we  are  very  careful  to  distinguish,  the  more  we  shall 
be  confounded ;  for,  after  the  assize  of  novel  disseistn 
was  introduced,  the  Legislature,  by  many  acts  of  par- 
liament, and  the  courts  of  law  by  liberal  construc- 
tions, in  furtherance  of  justice,  extended  this  remedy, 
for  the  sake  of  the  owner,  to  every  trespass  or  injury 
done  to  his  real  property,  if,  by  bringing  his  assize,  ne 
thought  fit  to  admit  himself  disseised.  The  law  books 
treat  of  disseisin  with  a  view  to  the  assize,  which  was 

Hie  common  method  of  trying  titles  tiU  ejectment 
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came  into  use.    Littleton^  ivho  wrote  long  after  the 
remedy  by  assize  was  enlarged  by  statutes,  and,  by 
an  equitable  latitude  of  construction,  speaks  of  db-. 
seisins  principally  as  between  the  owner  and  tres- 
passer or  possessor,  with  an  eye  to  the  remedy  by 
assize.  .  Thesei  are  the  common  places  from  whence 
many  descriptions  have  been  cited  of  a  disseisin ;  but 
such  authorities  can  give  little  light  to  the  present 
question,  which  depends  upon  the  nature  of  such  a 
disseisin  as  made  the  disseisor  tenant  to  every  de- 
mandant, and  freeholder  de  facto  in  spite  of  the  true 
owner.-   Though  the  term  disseisin  happens  to  be  the 
same,  the  thing  signified  by  that  word,  as  applied  to 
the  two  cases  of  actual  disseisin,  or  disseisin  by  elec- 
tion, is  very  different.    This  disjtinction  of  disseisin  at 
election  is  made  in  the  case  of  Blundel  v.  Baugh,  Cro. 
Car.  302.     In  a  manuscript  report  of  this  case,  much 
fuller  than  the  printed  one,  the  three  Judges,  with 
whom  agreed  the  four  Judges  of  the  Qommon  Pleasi 
argued  and  held,  ''  that  the  lessee  for  years  of  the  te^ 
nant  at  will  was  a  disseisor,  at  the  election  of  the  ori- 
ginal lessor,  for  the  sake  of  his  remedy,  but  never 
could  be  looked  upon  as  the  freeholder,  or  a  disseisor 
in  spite  of  the  owner,  or  with  regard  to  third  persons." 
And  the  manuscript  note  says,  if  a  pracipe  was  brought 
against  him,  he  might  say,  "  I  am  not  tenant  to  the 
freehold."    If  a  lessee  for  life,  or  years,  makes  a  feoff- 
ment, the  lessor  may  still  distrain  for  the  rent,  or 
charge  the  person  to  whom  it. is  paid  as  a  receiver,  or 
bring  an  ejectment,  and  choose  whether  .he  will  con- 
sider himself  as  disseised,  or  not.     Metcalfe  ex  dem. 
Parry  and  others,  which  was  a  case  reserved  at  Salop 
assizes,  25th  March  1743,  for  the  opinion  of  the  Court 
of  Exchequer,  who  gave  judgment  on  the  24th  of  No- 
vember 1743,  was  thus :  Tenant  in  tail  of  lands  leased 
by  his  father  to  a  second  son  for  lives  (under  a  power), 
upon  his  fathers  death  received  the  rent  frpm  the 

occupier,  asowoer;  and,  as  if  no  such  lease  ha^beeo 
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made,  he  suffered  a  common  recovery :  it  was  held^ 
that  this  was  only  a  disseisin  of  the  freehold  at  elec- 
tion, and.  that  therefore  he  could  not  make  a  good 
tenant  to  the  pracipe,  and  the  recovery  was  adjudged 
bad.  I  will  now  consider,  whether  James  Earle  can 
be  deemed  a  good  tenant  of  the  freehold  by  disseisin. 
Disseisin  is  a  fact,  it  is  not  found ;  all  the  jury  say  is, 
that  soon  after  the  judgment  in  ejectment.  Sir  Robert 
Atkyns  entered,  and  was  in  possession.  This  must  be 
taken  to  be  an  entry  in  consequence  of  the  judgment; 
it  was  so  considered  on  settling  the  special  verdict; 
otherwise  the  defendants  have  no  case ;  for  it  is  not 
found  that  Lady  Atkyns  was  ever  ousted,  or  quitted 
the  possession,  or  that  Sir  Robert  was  ever  seised. 
Taking  possession  under  a  judgment  in  ejectment; 
never  could  be  a  disseisin  of  the  freehold.  Suppose 
it  a  real  proceeding,  the  termor  of  a  disseisee  might, 
by  the  old  law,  recover  against  the  disseisor;  he 
might  recover  against  the  feoffee  of  his  lessor ;  but  he 
could  never  thereby  become  a  disseisor  of  the  free- 
hold ;  he  never  could  be  other  th^n  a  termor,  enjoying 
in  the  nature  of  a  bailiff,  by  virtue  of  a  real  covenant. 
In  respect  of  the  freehold,  his  possession  enured  always 
by  right,  and  never  by  wrong.  If  the  lessor  had  en- 
feoffed, it  enured  to  the  alienee :  if  the  lessor  was  dis- 
seised and  might  enter,  it  enured  to  the  disseisee ;  if 
his  entry  was  taken  away,  it  enured  to  the  heir  or 
feoffee  of  the  disseisor,  who,  in  that  case,  had  the 
right  of  possession.  Suppose  the  proceeding  (as  it  is) 
a  fictitious  remedy,  then  in  truth  and  substance  a 
judgment  in  ejectment  is  a  recovery  of  the  possession, 
not  of  the  seisin. or  freehold,  without  prejudice  to  the 
right,  as  it  may  afterwards  appear,  even  between  the 
parties.  He  who  enters  under  it,  in  truth  and  substance 
can  only  be  possessed  according  to  right,  prout  lex 
pastulat.  If  he  has  a  freehold,  he  is  in  as  a  freeholder; 
if  he  has  a  chattel  interest,  he  is  in  as  a  tennor ;  and 
in  respect  of  the  freehold,  his  possessioa  enures  ac- 
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cording  to  right.  It  is  found  timt  the  ejectment  was 
brought  by  Sir  Robert  Atkyns  to  recover  the  posses* 
sion,  but  it  is  not  found  that  he  claiitaed  the  freehold. 
The  title  must  now  be  taken  as  in  the  special  verdict) 
therefore  it  appears  that  he  had  no  right  to  the  pos- 
session. His  feoffee  could  be  in  no  other  conditioii 
than  himself;  he  had  a  possession  without  prejudice 
to  the  right,  and  could  convey  no  other.  He  was  not 
in  as  a  particular  tenant ;  there  was  no  privity  of  any 
.  seisin ;  he  had  only  a  naked  possession.  But  the  case 
is  still  stronger ;  the  true  owner  cannot  even  elect  to 
make  a  person  in  possession,  under  a  judgment  in 
ejectment,  a  disseisor.  He  could  not  bring  an  assize 
of  novel  disseisin  ;  the  entry  is  not  itffusti  et  sinejudido, 
but  under  the  authority  of  a  court  of  justice,  and  there- 
fore lawful.  There  is  still  behind,  though  it  happens 
not  to  be  necessary,  a  larger  ground  upon  which  to 
determine  this  question,  and  more  satisfactory,  be- 
cause more  intelligible,  from  the  nature  of  a  conunim 
recovery  now,  and  a  feoffment  to  make  a  tenant  t« 
the  pracfpe  with  that  view  only.  The  sense  ,of  wise 
men,  and  the  general  bent  of  the  people  in  this  coun- 
try, have  ever  been  against  making  land  perpetually 
unalienable.  The  utility  of  the  end  was  thought  to 
justify  any  means  to  attain  it.  Nothing  could  be  more 
agreeable  to  the  law  of  tenures  than  a  male  fee  una- 
lienable ;  but  this  bent  to  set  property  free,  allowed 
the  donee,  after  a  son  was  bom,  to  destroy  the  limi- 
tation, and  break  the  condition  of  his  investiture.  No 
sooner  had  the  statute  De  Dams  repeated  what  the 
law  of  tenures  said  before,  that  the  tenor  of  the  grant 
should  be  observed,  than  the  same  bent  permitted  a 
tenant  in  tail  of  the  freehold  and  inheritance  to  make 
an  alienation  voidable  only  under  the  name  of  a  dis- 
continuance ;  but  this  viras  a  small  relief.  At  last,  the 
people  having  groaned  for  two  hundred  years  under 
the  inconveniences  of  so  much  property  being  una- 

lienabtei  and  the  great  inen>  to  raise  the  pride  of  tiieir 
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ftmilies,  and,  in  those  turbulent  times,  to  preseire 
their  estates  from  ibrfeitufe,  preventing  any  alteration 
by  the  Legislature,  the  same  bent  threw  out  a  fiction 
in  Taltanim's  case,  by  which  tenant  in  tail  of  the  free* 
hold  and  inheritance,  or  with  the  consent  of  the  free* 
holder,  might  alim  absolutely*  Public  utility  adopted 
and  gave  a  sanction  to  the  doctrine,  for  the  real  po«- 
litical  reason,  to  break  entails;  but  the  ostensible 
reason,  from  the  fictitious  recompense,  hampered 
succeeding  times  how  to  distinguish  cases  which  were 
within  the  false  reasoning  given,  but  not  within  the 
real  policy  of  the  invention,  till  at  last  the  Legislature 
applauded  common  recoveries  by  a  variety  of  statutes. 
As  the  Legislature  has  for  ages  avowed  the  proposition, 
we  may  now  say,  that  common  recoveries  are  a  mere 
form  of  conveyance,  all  necessary  circumstances  of 
toan  and  ceremony  are  taken  from  its  fictitious  original. 
Hie  policy  of  this  species  of  alienation  meant  to  take 
a  middle  way  as  to  entails,  between  perpetuities  and 
absolute  property ;  alienations  were  allowed,  yet  in 
such  a  shape  as  necessarily  required  deliberation  and 
delay ;  and  they  were  only  allowed  to  be  made  by 
tenant  in  tail  in  possession,  or  by  tenant  in  tail  in  re- 
mainder, with  the  consent  of  the  owner  of  the  first 
estate  for  life ;  the  eldest  son  was  restrained  in  the 
lifetime  of  his  &ther  or  mother,  or  any  other  ancestor 
or  relation  seised  for  life  under  a  family  settlement. 
The  act  of  14  Geo.  II.  proceeds  upon  the  parties  to  a 
recovery  having  power  to  suffer  it :  Sir  Robert  Atkyns 
the  son  had  no  right  to  suffer  a  common  recovery, 
without  the  concurrence  of  the  jointress;  any  con* 
trivance  therefore  to  do  it,  without  her  joining,  is  arti- 
fice and  evasion.  If  tenant  in  tail  in  possession  is 
disseised,  though  the  pracq)e  be  brought  agamst  the 
disseisor,  yet  if  he  is  vouched,  the  recovery  shall  bar, 
because  he  had  power  to  bar.  In  Jennings's  case, 
10  Co.  44,  the  recovery  is  supported,  because  the 
parties  had  power  to  bar;  by  parity  of  reason^  this 
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recovery  ought  not  to  be  supported,  because  the  par- 
ties had  no  power;  if  it  was,  the  law  must  be  over- 
turned.    Every  remainder-man  in  tail  might  easily 
get  a  naked  possession,  and  make  a  secret  feofimeoti 
The  plan  of  marriage  and  other  family  settlements,  is 
to  limit  a  remainder  to  the  first  and  every  other  son  in 
tail ;  the  negative  which  the  father  now  has  upon  the 
eldest  son's^sufiering  a  common.  recove];y,  is  the  very 
means  and  consideration  of  getting  the  estate  re-settled 
upon  the  marriage  of  the  eldest  son.  ;  By  this  method, 
the  moment  he  attains  to  the  age  of  twenty-one  yearSf 
he  may  set  his  father  at  defiance,  suffer  a  common  re- 
covery, and  bar  all  the  rest  of  the  family.    This  con- 
sequence alon^,  in  a  case  unprecedented,  is  a  sufficient 
objection.    If,  before  the  introduction  of  common  re- 
coveries as  a  conveyance,  this  question  had, been, agi- 
tated in  an  adversary  real  action,  upon  a. plea  that 
Earle  was  not  tenant  to  the  freehold,  it  would  have 
been  adjudged^  from  the  law,  and  artificial  learning  of 
tenures,  that  he  could  not  be  so  considered.    If  the 
question  had  been,  whether  tenant  in  tail  in  reniainder 
should,  by  such  an  injurious  entry  and  feoffment,  ac- 
quire a  benefit  to  himself,  to  the  prejudice  of  his  rever: 
sioner,  it  would  have  been  adjudged,  from  eternal  prin- 
ciples of  justice,  that  an  act  founded  in  wrong  should 
not,  by  virtue  of  the  crime  itself,  become  legal  for  the 
authors  advantage.    As  it  is  now  agitated,  when 
common  recoveries  are  established  as  a  species  of 
alienation,  the  only  question  is,  whether  the  rule  of 
law  which  requires  the  conpurrence  of  the  owner  of 
the  first  estate  for  life,  shall  be  overturned?    It  is 
better  to  subvert  the  rule .  directly^  than  suffer  it  to 
be  done  by  a,  secret  injurious  entry  and  feoffment, 
which  cannot  be  prevented,  and  which  the  oWner  may 
never  hear  of.    There  is  no  injury  or  wrong  for  which 
the  law  does  not  provide  a  remedy.     But  if  this  stra- 
tagem should  prevail,  redress  must  follow  too  late, 
unless  the  entry  of  the  tenant  for  life  s^all  avoid  the 
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recovery ;  if  it  would,  there  is  an  end  of  the  present 
question,  for  the  jointress  entered,  and  was  entitled 
to  the  profits  from  Sir  Robert  Atkyns  as  a  tresspasser 
ubhtttio.  '^    '  ' 

In  every  lights  and  upon  every  ground  of  law,  this 
recovery  is  bad. 

Notwithstanding  these  arguments,  judgment  was 
unanimottsly  given  for  the  defendant,  on  the  ground 
that  the  plaantiff  was  barred  by  the  statute  of  limita-  vifi«  utai. 
tions,  the  ejectment  not  having  been- brought  within  ^' 
twenty  years  after  the  lessor's  title  accrued.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  it 
was  also  determined  that  the  plaintiff  was  barred  by 
the  statute  of  limitations. 

'  'John  Atkyns,  the  plaintiff  in  this  cause,  having  died 
without  issiiCi  the  .person  who  was  next  in  remainder 
under  the  will  of  Sir  Robert  Atkyns,  brought  an  eject- 
ment for  the  recovery  of  the  same  premises :  and  the 
validity  of  this  recovery  having  been  again  discussed  in 
the  Court  of  King's  Bench  in  Mich.  18  Geo.  III.  Mr. 
Justice  Aston  delivered  the  opinion  of  himself,  Mr. 
Justice  Willes,  and  Mr.  Justice  Ashurst,  (Lord  Mans- 
field being  absent)  that  the .  recovery  was  void,  be- 
cause James  Eaxle  was  not  a  good  tenant  to  the 
pradpe^  and  judgment  was  therefore  given  for  the 
plaintiff.  The  arguments  which,  were  made  on  that  cowper'iiL* 
occasion  are  very  accurately  reported  by  Mr.  Co  wper ;  *^* 
but  as  they  are  the  very  same  which  had  been  used 
on  the  former  hearing,  it  is  unnecessary  to  state  them. 

53.  It  has  been  stated,  that  where  lands  are  let  for  ^^not. 
years,  the  lessor  may  transfer  the  immediate  estate  of 
freehold  in  possession  by  grant ;  and  though  a  tenant 
to  the  pracipe  is  never  made  by  grant,  yet  it  may 
sometimes  happen,  that  the  conveyance  of  an  estate 
can  only  operate  by  way  of  grant,  in  which  case  it 
wiU  be  construed  in  that  manner. 

54.  A  good  tenant  to  the  pracipe  may  be  made  by  Bnpm  md  p 
bargain  and  sale  enroUedi  and  the  bargainee  may  ap-  m^Tc^t.           \ 


pear  and  iroueb  before  entry,  or  befoit  the  bugkui 
K^;j,  and  «ae  is  enroUed.  provided  it  be  enroUed  Within 
nmgi^       SIX  months^   as  prescribed  by  the  statute*     Fw 

although  the  frediold  does  not  pass  from  the  bargainor 
until  the  enrolment,  yet  as  soon  as  that  is  done,  the 
freehold  is  considered  as  having  passed  from  the  bar* 
gainor  at  the  timen^n  the  bargain  andaafe  mui  exe- 
cuted, by  relation.  And  as  common  recoverieci  are 
Uofit^fkf  much  favoured  by  the  courts  of  law,  a  bargam  and 
Si  32^        8ale  to  make  a  tenant  to  the  p^acipewiH  not  be  ^emed 

void  on  account  of  any  trifling  mistake  or  inaecuraey. 
^^       55.  A  tenant  to  the  j^iec^  may  also  be  made  hy 
lease  and  release ;  and  the  reservation  of  a  p^per^ 
BMker  t.        com  in  the  bargain  and  sale  for  a  year  is  a  sufficient 
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u  lu*   '   '  Considetatito  to  raise  a  use  in  the  bargainee,  so  as  to 
make  the  release  valid,  for  the  purpose  of  supporting 
a  common  recovery. 
A  recofor         56.  By  the  statute  14  Geo.  11.  c.  20.  %  5.  reciting 
^ilfu!^    ^^  i^  1^  frequently  happened^  that  the  Steeds  fer 
^^j^^^^J^  making  the  tenants  to  the  writs  of  entry,  or  other 
to  tht  prodpe ;  writs  for  commou  recoveries,  had  been  lost,  it  is  en- 
acted, that  every  common  recovery  then  suflbred,  or 
thereafter  to  be  suffered,  should,  after  the  expiration 
of  20  years  from  the  time  of  the  suffering  thereof,  be 
deemed  good  and  valid  to  all  intents  and  purposes,  if 
it  appear  upon  the  &ce  of  such  recovery  that  there 
was  a  tenant  to  the  writ,  and  if  the  persons  joining  i& 
such  recovery  had  a  sufficient  estate  and  power  to 
suffer  the  same,  notwithstandmg  the  deed  or  deeds, 
for  making  the  tenant  to  such  writ,  cdiould  be  lost  or 
not  appear. 
AKcoroy         57.  Altbougfa  iu  general  a  common  recovery  is  not 
tS^/tmat  valid  without  a  tenant  to  the  pradpe,  yet  in  some 
10  wTonSr*  <5ases  a  common  recovery  may  operate  by  estoppel, 
o^*^^7.       though  there  be  no  tenant  to  the  pradpe  ;  but  this  » 
only  where  the  person  who  suffers  the  common  re- 
covery is  tenant  in  fee  simple;  for  &e  isaud  of  a 
tenant  in  tail  cs^nnot  be  bound  by  estoppd,  aa  tii^y  d^ 


not  claim  from  their  immediate  ancestor^  but  from  the 
first  purchaser^  perfannam  dani.  ^ 
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the  Writ.  very 

Section  1. 

Iw  describing  the  mamier  of  suffering  a  common  re- 

covery^  it  has  been  said,  that  when  the  tenant  to  the  i  im.  101.1. 

prtecipe  appears  in  court  to  answer  the  demandant's 

writ,  he,  instead  of  defending  the  title  to  the  land^ 

vouches,  that  is,  calls  on  another  person,  who  is  sup* 

posed  to  have  warranted  the  title  to  him  at  the  time 

of  the  original  purchase,  and  prays  that  the  same  per* 

son  be  called  in  to  defend  the  title  which  he  warranted, 

or  otherwise  to  give  lands  of  equal  value  to  those 

which  he  shall  lose  by  the  defect  of  his  warranty. 

2.  In  all  real  actions  the  demandant  has  a  right  to  rifpt,  is. 
counterplead  the  voucher ;  that  is,  to  show  in  his  re* 
plication  that  the  tenant  ought  not  to  be  allowed  such 
a  voucher ;  and  the  vouchee  may  also  counterplead  the 
warranty,  by  showing  that  he  was  not  obliged  to 
warrant  the  lands  to  the  tenant  But  when  a  person 
is  vouched  to  warranty,  and  enters  of  his  own  accord 
into  the  warranty,  the  law  presumes  that  he  parted 
with  his  possession  with  warranty,  and  comes  in  now 
to  warrant  the  same  possession,  otherwise  he  would 
not  enter  into  the  warranty,  but  would  counterplead  it. 
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for  he  may  demand  the  lien  ;  and  if  the  tenant  shows 
a  lien,  he  may  counterplead  it.  But  if  he  enters  into 
the  warranty  without  demanding  a  lien,  no  person  can 
afterwards  aver  that  there  was  no  warranty ;  for  when 
the  vouchee,  by  entering  into  the  warranty,  binds 
himself  to  render  in  value,  in  case  the  demandant  re- 
covers, the  cause  of  warranty  is  not  examinable  either 
by  a  privy  or  a  stranger,  because  the  law  will  presume 
that  the  vouchee  was  compellable  to  enter  into  the 
warranty,  otherwise  he  would  never  run  such  a  risk. 

1  imt.  265. ».  3.  When  the  vouchee  has  entered  into  the  warranty, 
he  comes  in  loco  tenentisj  ^nd  in  judgment  of  law,  is 
tenant  to  the  demandant;  and  then  the  demandant 
counts  against  him  as  he  did  before  against  the  tenant; 
and  the  vouchee  may  plead  all  those  pleas  which  the 
tenant  might  have  pleaded,  and  also  any  pleas  which 
may  arise  after  he  has  entered  into  the  warranty. 

jenk.c«iit.  4.  Thus,  if  a  pracipe  quod  reddat  is  brought  against 

A.,  who  vouches  B.,  who  enters  into  warranty,  and 
afterwards  the  demandant  releases  all  his  right  to  A. ; 
there,  although  A.  cannot  plead  this  release,  because 
from  the  time  when  B.  entered  into  the  warranty  A. 
was  not  before  the  Court,  yet  B.  may  plead  this  re- 
lease, or  may  plead  a  release  to  himself  froni  the  de- 
mandant. 

3  Rep.  2!).  A.        5.  The  dcmaudaut  may  release  to  the  vouchee, 

although  the  vouchee  has  nothing  in  the  land;  for 
when  the  vouchee  enters  into  the  warranty,  he  be- 
comes tenant  to  the  demandant,  and  niay  render  the 
land  to  him  on  account  of  the  privity  which  is  be- 
tween them.    And  if  a  fine  be  levied  by  a  vouchee  to 

lit.  35.  c.  5.  a  demandant,  or  by  a  demandant  to  a  vouchee,  it  will 
be  good,  because  t|ie  vouchee  is  supposed  to  have  the 
freehold. 

vouchiDg  in         6.  If  the  vouchee  is  present  in  court,  he  immediately 

la^t^  ^^     enters  into  the  warranty ;  in  which  case?  the  entry  in 

the  record  is  thus :  ''And  the  said  William,  in  his 
proper  person,  cometh  and  defendeth  his  right,  ifhen. 
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&c.  and  thereupon  voucheth  to  warranty  Roger  Bla- 
grave,  Esq.  who  is  present  here  in  court,  in  his  proper 
person,  and  freely  warranteth  to  him  the  tenements 
aforesaid." 

7.  It  frequently  happens,  that  neither  the  tenant  nor 
the  person  vouched  can  conveniently  appear  personally 
in  court,  in  which  case  they  make  warrants  of  attorney 
to  some  other  person  to  appear  in  their  stead.  The 
warrant  of  attorney  of  the  tenant  to  the  precipe  is  thus : 
"  A.  B.  puts  in  his  place  C.  D.  and  E.  F!,  his  attor- 
neys, jointly  and  severally,  against  J.  B.,  to  gain  or 
lose  in  a  plea  of  land,"  &c.  And  if  the  person  who 
comes  in  as  vouchee  makes  a  warrant  of  attorney,  it  is 
thus  :  "  J.  K.,  whom  A.  B.  voucheth  to  warranty ^ 
putteth  in  his  place  L.  M.  and  N.  O.,  his  attorneys, 
jointly  and  severally,  against  J.  B.,  to  gain  or  lose  in 
a  plea  of  land,"  &c. 

8.  These  warrants  of  attorney  must  be  acknow- 
ledged either  before  a  judge,  who  is  to  sign  them,  or 
before  the  justices  of  assize  where  the  lands  lie;  or 
else  before  commissioners  appointed  by  a  writ  of 
dedimus  potestatem  de  attomato  fadetido  ;  who  must  cer- 
tify the  names  of  the  persons  whom  the  tenant  and 
vouchee  appoint  for  their  attorneys,  under  their  hands 
and  seals. 

9.  This  writ  of  dedimus  potestatem  is  not  founded  on  fsu.  n.  b.  v. 
the  statute  of  Carlisle,  which  only  extends  to  persons 
intending  to  acknowledge  fines,  but  is  a  writ  provided 

by  th^  common  law,  to  enable  persons  sued  in  real 
actions,  who  cannot  appear  personally  in  court,  to  ap- 
point attorneys  in  their  stead  ;  and  where  a  common 
recovery  is  suffered  in  this  manner,  the  warrant  of  at- 
torney is  the  foundation  of  the  recovery,  all  the  subse- 
quent proceedings  being,  in  fact,  mere  matters  of  form. 

10.  If  a  tenant  or  vouchee,  who  has  appointed  an  wymitT. 
attoTuey  for  the  purpose  of  suffering  a  recovery,  dies     ^"^ 
before  such  attorney  has  actually  appeared  for  him*, 

the  recovery  will  be  void  :  because  the  death  of  sucfi 

VOL.  V.  z 


BaldeRm  V. 
Fttttcr,  iafn. 


Infriic.  11 


938  JUk^XXVh    Recwtni.    Ch.  m.\ll^ld, 

tenant  or  vouchee  is  a  determinatipn  of  the  ^arnmt 
of  attorney ;  and  that  circumstance  may  be  averred, 
|t  not  being  contrary  to  the  record. 

1 1 .  If  the  warrant  of  attorney  appears  to  have  been 
given  after  judgment,  the  recovery  will  be  void ;  for 
the  writ  of  dedimm  potestatem  de  attprnato  faciendo  re- 
cites, that  the  writ  of  entry  is  pending,  which  is  not 
the  case  after  judgment ;  and  the  appearance  of  the 
attorney  before  the  warrant  was  made  was  without 
authority/and  therefore  void. 

12.  Th(s  acknowledgment  of  a  warrant  pf  attorney 
paay  be  void,  and,  of  consequence,  the  recovery  suf- 
fered pursuant  to  such  warrant,  on  account  of  any 
legal  disability  in  the  person  who  acknowledges  it ; 
and  such  disability  may  be  averred ;  in  which  it  dif- 
fers from  tjie  acknowledgment  of  a  fine  before  com- 
missioners appointed  by  a  writ  of  dedimus  potestatem : 
for  the  acknowledgment  of  a  fine  is  the  assent  of  the 
ps^rty  to  the  accommodation  of  the  suit,  by  which  it 
is  absqlutely  completed,  and  the  entry  of  the  concord 
is  the  same  as  entering  up  judgment ;  but  the  acknow- 
ledgment of  a  warrant  of  attorney  to  suffer  a  recovery, 
is  nothing  more  than  a  judicial  mode  of  appointing 
pother  person  to  appear  in  court  for  the  tenant  or 
vouchee,  and  is  no  part  of  the  record ;  hence  [these 
two  acts  are  attended  with  very  difierent  conse- 
quences. 

13.  By  the  statute  23  Eliz.  c.  3.  §5.  it  is  enacted, 
fhaf  every  person  who  shall  take  the  knowledge  of 
any  varrant  of  attorney,  of  any  t;enant  or  vouchee, 
for  suffering  of  any  common  recovery,  shall,  with  the 
certificate  of  the  warrant  of  attorney,  certify  also  the 
day  and  year  whereon  the  same  was  acknowledged. 
And  that  no  person  who  takes  any  such  knowledge 
of  any  warrant  for  any  recovery,  shall  be  bound  to 

1  Taunt.  418; '  Certify  such  warrant,  except  it  be  within  one  year 
next  after  the  said  knowledge  taken;  and  that  no 
plerk  or  o^c^r  shall  receive  any  writ  of  entry  where- 
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lipon  any  common  recovery  was  thereaftjsr  to  pass, 
unless  the  day  of  the  knowledge  of  the  warrant  ap-  . 
peared  in  or  by  such  certificate. 

14.  It  has  been  lately  held  by  the  Court  of  Com*  Jennings  v. 

VemcMi  ^  Una- 

mon  Pleas,  that  where  there  are  several  vouchees,  &Pui/3(?i. 
they  must  all  join  in  one  warrant  of  attorney;  for 
though  all  the  vouchees  should  appoint  the  same  at- 
torney, yet  if  there  are  several  warrants  of  attorney, 
and  several  captions,  the  recovery  will  not  be  allowed 
to  pass. 

16.  By  a  rule  of  court  made  in  Hil.  14  Geo,  III.  Ru^i  of  court 

!•!  «•  ii  •  t*     t*    1       t        '•■peering  wtr- 

for  the  more  effectual  and  certain  proof  of  the  due  nnu  of  auor- 
acknowledgment  of  warrants  of  attorney  taken  from  ^^'   . 
the  tenants  or  vouchees  in  common  recoveries,  by 
virtue  of  any  writ  of  dedimus  potestatem,  it  is  ordered 
by  tiie  Court,  *'  that  no  common  recovery,  wherein 
the  tenant  or  tenanti^,  vouchee  or  vouchees,  or  any 
of  them,  shall  appear  and  defend  by  attorney,  shall 
be  arraigned  at  the  bar,  unless  an  affidavit  or  affidavits 
in  writing,  on  parchment,  shall  be  made  and  annexed 
to  a  copy  of  the  pracipe,  and  warrant  or  warrants  of 
attorpey,  acknowledged  by  such  tenant  or  tenants, 
vouchee  or  vouchees,  by  virtue  of  any  writ  or  writs  of 
dedimus  potestatem ;  in  which  affidavit  or  affidavits,  the 
person  or  persons  making  the  same,  shall  swear  that 
he  or  they  knew  the  party  or  parties  acknowledging 
such  warrant  or  warrants  of  attorney ;  that  the  same 
was  or  were  duly  signed  and  acknowledged  upon  the> 
day  and  year,  or  several  days  and  years,  mentioned 
in  the  caption  or  several  captions  thereof;  that  the» 
party  or  parties  acknowledging,  and  also  the  com- 
missioners taking  the  same,  were  all  of  full  age  and 
competent  understanding ;  that  the  femes  covert  (if 
any)  were  solely  and  separately  examined,  apart  from 
their  husbands,  and  freely  and  voluntarily  consented 
to  acknowledge  the  same ;  that  all  the  said  parties 
knew  the  same  warrant  or  warrants  of  attorney  was* 
or  were  intended  for  suffering  a  common  recovery  to 
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pass  his,  her,  or  their  estate  or  estates ;  and  further, 
that  the  razure  or  razures,  interlineation  or  interlinea- 
tions (if  any)  in  the  body  or  caption  of  snch  original 
warrant  or  warrants  of  attorney,  was  or  were  made 
before  the  said  parties  or  any  of  them  signed  the  said 
warrant  or  warrants,  and  before  the  commissioners 
signed  the  said  caption  or  captions :  which  affidavit 
or  affidavits  (together  with  the  said  copy  of  the  pre-^ 
cipe^  and  warrant  or  warrants  of  attorney, .  whereunto 
the  same  shall  be  annexed,)  shall  be  filed  in  the  office 
of  enrolment  of  writs  for  fines  and  recoveries.    And  it 
is  ordered,  that  all  and  every  such  affidavit  or  affidavits 
as  aforesaid,  shall  be  made  by  some  attorney  or  at- 
torneys of  the  courts  of  Westminster-hall,  or  of  the 
sessions  in  Wales,  or  of  tiie  counties  palatine  of  Ches- 
ter, Lancaster,  or  Durham ;  and  shall  be  sworn  before 
a  person  duly  authorized  to  take  affidavits  in  this 
court,  except  where  the  party  or  parties  respectively, 
at  the  time  of  their  acknowledging  such  warrant  or 
warrants  of  attorney,  shall  be  in  that  part  of  Great 
Britain  called  Scotland,  or  injreland,  or  in  some  other 
parts  beyond  the  seas.    And  in  case  the  said  party 
or  parties  shall  be  in  Scotland,  then  the  said  affidavit 
or  affidavits  shall  be  made  by  one  of  the  clerks  of  his 
Majesty's  signet,  and  sworn  before  one  of  the  judges, 
or  other  person  duly  authorized  to  take  affidavits  or 
depositions  in  the  Court  of  Session,  or  Court  of  Ex- 
chequer, in  that  part  of  the  United  Kingdom. .  But  if 
the  said  party  or  parties  shall  be  in  Irel^d,  or  in  any 
other  parts  beyond  the  seas,  then  the  said  affidavit  or 
affidavits  shall  be  made  by  one  of  the  commissioners 
who  hath  taken  the  acknowledgment  of  such  warrant 
or  warrants  of  attorney,  and  shall  be  sworn  either  be* 
fore  some  person  duly  authorized  to  take  affidavits  in 
this  court,  or  before  some  magistrate  of  the  place 
where  such  acknowledgment  shall  be  taken,  having 
authority  to  administer  an  oath,  and  in  the  presence 
of  a  public  notary,  which  notary  shall  also  certify  in 
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writing,  under  his  hand  and  seal,  as  well  the  due 
administering  of  the  said  oath,  as  also  the  name,  sig-^ 
nature,  and  office  of  the  magistrate  administering  the 


same/' 


16.  By  a  rule  of  court  made  in  Mich.  29  Geo.  III. 
it  is  ordered,  that  no  common  recovery  be  suffered  to 
pass,  unless  the  taking  of  the  warrants  of  attorney 
be  before  one  of  the  Justices  or  Barons  of  his  Majesty's 
courts  of  record  at  Westminster,  or  one  of  the  Ser- 
jeants at  Law,  unless  an  affidavit  be  made  and  filed, 
stating  that  the  commissioners  taking  the  same  are 
either  barristers  of  five  years'  standing,  or  solicitors  or  &  pate 
attorneys  of  some  of  the  courts  in  Westminster-hall,  bi^,  ii.'275/ 
the  Judges  of  the  Court  of  Session  or  Exchequer,  or 
advocates  or  clerks  of  the  signet  of  five  years*  stand- 
ing, in  Scotland. 

17.  By  a  rule  of  court  made  in  Trin.  30  Geo.  III.  i  H.Bbck.R{ 
it  is  ordered,  that  from  and  after  the  first  day  of^ 
Mich,  term  then  next  ensuing,  in  every  common  re- 
covery wherein  the  tenant  or  tenants,  or  the  vouchee 

or  vouchees,  warrant  or  warrants  of  attorney  shall  be 
taken  under  z  dedimus  potestatem,  there  shall  be  written 
on  every  copy  of  the  praecipe^'  and  of  such  warrant  of 
attorney  having  such  affidavit  or  affidavits  as  is  or  are 
required  by  the  rule  of  this  court  made  in  Hil.  14  Geo. 
III.  thereto  annexed,  the  allocatur  of  the  Lord  Chief 
Justice,  or  some  one  other  of  the  Justices  of  this 
Court,  in  the  same  or  like  manner  as  allocaturs  are  now 
written  on  fines  taken  hy  dedimus  potest atem ;  and  the 
copy  of  the  pracipe  and  warrant  or  warrants  of  attor- 
ney with  the  allocatur  thereon,  shall  be  filed  as  di- 
rected by  the  said  rule ;  and  that  at  the  time  of  sign- 
ing such  allocatur f  the  writ  of  entry  for  such  common 
recovery  shall  be  produced  before  the  judge  signing 
such  allocatur f  who  may  mark  such  writ  with  his  title, 
name,  or  initials  thereon ;  and  such  writ  shall  also 
be  produced  at  the  time  of  the  arraignment  of  such 
recovery. 
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writoffum.        18.  If  the  person  whom  the  tenant  vouches  be  not 

SSSSadum!^'*  in  court,  then  a  writ  of  sumtnoneas  ad  warrantizahdm 

issues,  to  compel  the  vouchee  to  appear  in  court,  said 

warrant  the  land. 

Booth,  43.  19.  In  adversary  suits,  if  upon  a  writ  of  summdms 

1 'Stfuioi.fr.   ad  tvarrantizandum,  the  sheriff  returned  the  vouchee 

summoned,  and  the  vouchee  made  default,  a  c(q>ias 

ad  valentiam  issued  for  the  tenant.     But  if  the  sheriff 

returned  nihil  upon  the  summons,  an  alias  and  Kplurm 

issued,  and  then  a  sequatur  sub  sua  periculo ;  and  if  the 

vouchee  still  made  default,  judgment  was  given  for 

the  demandant;  but  no  judgment  was  given  for  the 

tenant,  because  it  appeared  that  the  vouchee  had  not 

assets. 

20.  Where  the.vouchee,  who  comes  in  upon  a  writ 
of  sumtnoneas,  appears' by  attorney,  the  warrant  ought 
to  bear  date  after  the  teste  of  the  writ  of  summoneas. 
But  still  the  omission  Of  this  circuiiistance  will  not 
invalidate  a  recovery. 
Wynne  T.  21.  In  a  writ  of  error  to  reverse  a  common  reco- 

T\Raym. ifi.    vcry,  thc  crror  insisted  on  was,  that  the  warrant  of 

1  SUA  214 

1  ur.  130.  attorney  of  the  vouchee  bore  date  before  the  writ  of 
sumnwneas;  to  which  it  was  answered,  that  the  vouchee 
might  appear  in  person  without  any  writ  of  summons, 
and  therefore  that  the  recovery  was  good,  and  the 
process  void. 

The  Court  said,  that  a  common  recovery  being  a 
common  assurance,  they  would  intend  another  war- 
rant of  attorney,  made  in  due  time. 

22.  By  the  common  law,  a  writ  of  summoneas  ad 
warrantizandum  had  nine  returns.  By  the  statute 
16  Cha.  II.  c.  16.  §  10.  the  returns  were  abridged  to 
five;  and  now,  by  the  statute  24  Geo.  II.  c.  48.  §8. 
they  are  reduced  to  four  inclusive :  as  if  the  writ  of 
entry  is  returnable  on  the  morrow  of  All  Souls,  then 
the  writ  of  summoneas  must  be  returnable  fVom  the 
day  of  St.  Martin  in  fifteen  days,  being  the  fourth  and 
last  return  of  Michaelmas  term.    And  if  thew  arc 
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three  vouchers,  the  writ  of  summons  for  the  second 
vouchee  is  to  be  returnable  four  returns,  both  inclu- 
sive, from  the  return  of  the  sununons  of  the  first 
vouchee :  and  writs  of  summons  are  tested  four  days 
inclusive  from  the  writ  of  entry. 

23.  The  Court  of  Common  Pleas  will  not  enlarge 
the  return  of  a  writ  of  summons,  so  as  to  make  a  term 
intervene  between  the  teste  and  the  return. 

24.  Thus  where  a  motion  was  made  in  Easter  term 

18  Geo.  III.  that  the  writ  of  summons  in  five  reco-  Bamarfv. 
veries  might  be  tested  in  the  Michaelmas  term  pre-  2  Bkck.  h^o. 
ceding,  ^d  be  made  returnable  in  that  Easter  term.  ''''' 
instead  of  the  usual  course  authorized  by  the  statute 
24  Geo.  IL  c.  48,  which  is,  that  it  should  be  tested 
the  fourth  day  inclusive  from  the  return  of  the  writ  of 
entry^  and  be  returnable  the  fourth  return  after  the 
return  of  the  writ  of  entry ;  in  consequence  of  which, 
writs  of  summons  must  be  returnable  either  in  the 
same  term  in  which  they  were  tested,  or  at  furthest, 
in  the  very  next  term.     The  occasion  of  this  applica- 
tion was,  that  Earl  Cowper,  the  vouchee,  had  acknow- 
ledged the  warrants  of  attorney  to  appear  to  the 
summons,  before  commissioners  appointed  by  dedimu^ 
(which  recited  the  summons  as  returnable  in  the  pre- 
ceding Hilary  term)  at  Florence,  on  the  13th  of  Decein- 
ber,  1777,  but  they  did  not  arrive  in  England  till  after 
the  end  of  Hilary  term ;  and  as  the  return  is  usually  of 
the  same  term  wherein  the  recovery  is  in  fact  arraigned 
at  bar,  and  the  teste  must  precede  the  actual  acknow- 
ledgment of  the  warrant  of  attorney  by  the  vouchee, 
this  proceeding  could  not  be  made  regular,  without 
suing  out  a  writ  of  summons  with  a  much  longer  re- 
turn than  the  course  of  practice  will  at  present  allow. 
The  like  inconvenience  must  occur  whenever  the 
vouchee  dwells  in  any  distant  country,  as  the  East  oi 
West  Indies ;  but  that  objection  had  been  used  to  be 
cared  in  a  very  unwarrantable  manner,  by  altering  the 
date  of  the  caption  dStbi  it  arrived  in  Eligland,  fio  as  td 
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suit  the  term  in  which  the  recovery  was  arraigned,  till 
the  late  rule  of  the  court  in  Hilary  term,  14  Geo.  IIL 
(which  directs,  inter  alia,  an  affidavit  to  be  made  of 
the  true  time  of  taking  the  caption)  put  a  stop  to  this, 
among  other  gross  irregularities  in  the  practice  of 
suffering  recoveries. 

The  Court  conceived  that  they  had  not  power  to 
make  such  a  rule,  or  at  least  that  as  they  could  not 
foresee  all  its  consequences,  it  would  be  highly  impru- 
dent to  authorize  such  a  proceeding  by  a  previous 
direction  from  the  Bench;  but  intimated  that  no 
blame  should  fall  on  the  officer  who  should  make  out 
the  process  as  prayed  for,  but  the  same  to  be  at  the 
hazard  of  the  parties,  and  without  prejudice  to  any 
future  question  that  might  arise  on  the  validity  of  such 
recoveries. 

25.  A  motion  similar  to  this  one  was  made  in  Mich. 
19  Geo.  III.,  and  received  the  same  denial  from  the 
Court.  The  facts  were,  that  the  dedimus  was  tested 
the  26th  February  1777,  and  recited  a  writ  of  sum- 
mons returnable  the  first  day  of  Easter  term  1777;  so 
that  properly  the  summons  should  have  been  retum- 
able,^and  the  recovery  had,  in  Hilary  1778,  which 
the  distance  rendered  impossible.  Therefore,  on  ap- 
plication to  the  Master  of  the  Rolls,  he  ordered  the 
cursitor  to  make  out  a  writ  of  entry  returnable  in 
Michaelmas  term  1777;  upon  which  the  officer  made 
out  a  writ  of  summons  returnable  in  the  next  Hilary 
term,  of  which  term  the  tenant's  appearance  was  en- 
tered ;  and  then  they  imparled  from  Hilary  to  Easter, 
from  Easter  to  Trinity,  and  from  Trinity  to  Michael- 
mas, when  the  recovery  was  arraigned.  And  if  the 
vouchee  was  then  living,  it  was  apprehended  that  the 
recovery  would  be  valid ;  but  if  he  was  dead,  it  would 
be  erroneous. 

20.  In  consequence  of  the  default  made  by  the 
person  who  is  last  vouched  in  a  common  recovery, 
and  his  depaifture  ia  despite  of  the  courti  judgment 
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is  given  that  the  demandant  shall  recover  seisin  of 
the  lands  in  question,  and  that  the  tenant  shall  re- 
cover against  the  vouchee  lands  of  equal  value  to 
those  warranted  by  him,  and  now  lost  by  his  default : 
and  as  soon  as  judgment  is  given,  the  recovery  be- 
comes binding  on  all  the  parties  to  it,  and  their  heirs. 

27.  The  entry  of  the  judgment  upon  the  record  is 
thus — ''  Therefore  it  is  considered  that  the  aforesaid 
W.  G.  do  recover  his  seisin  against  the  said  W.  L.  of 
the  tenements  aforesaid,  with  the  appurtenances ;  and 
that  the  said  W.  L.  have  of  the  lands  of  the  aforesaid 
W.  G.  to  the  value,"  &c. 

28.  In  every  common  recovery  the  demsuidant  ac-  i  um.  9.  h. 
quires  by  the  judgment  the  fee  simple  of  the  lands 
recovered,  although  the  word  heirs  be  not  mentioned ; 
because  the  writ  being  brought  for  the  absolute  pro- 
perty of  the  lands,  if  judgment  is  obtained,  it  must  be 

for  so  much  as  was  demanded  in  the  writ ;  and  in  all 
adversary  suits,  every  recoveror  recovered  a  fee  simple. 

29.  If  judgment  be  given  in  a  common  recovery  Bunoo-t case, 
before  the  return  of  the  writ  of  entry,  or  where  the  "**'®'2' 
vouchee  is  summoned,  before  the  return  of  the  writ 

of  summoneas,  it  is  void ;  because  the  court  has  no 
power  to  proceed  until  the  return  of  the  writ  of  entry, 
and  the  appearance  of  the  vouchee :  for  the  parties 
are  not  supposed  to  appear  until  the  return  of  that 
process,  which  issues  for  the  sole  purpose  of  bringing 
them  into  court. 

30.  In  every  species  of  action  the  death  of  either 
of  the  contending  parties  puts  an  end  to  the  suit ;  and 
therefore,  in  a  common  recovery,  if  either  the  de- 
mandant, the  tenant,  or  any  of  the  vouchees,  die  be* 
fore  judgment  is  given,  the  recovery  is  void. 

31.  Judgments  however  are  not  always  considered  itreiatMto 
as  having  been  given  on  the  day  on  which  they  are  p'*5"Ji 
pronounced,  but  have  frequently  a  relation  to  the  ]J',^   ^j  ^ 
first  or  some  other  day  of  the  term  in  which  they  are  ^^»  ^9. 
given.    And  if  all  the  parties  are  living  on  the  day 
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to  which  the  judgment  relates,  the  recovery  will  be 
good;  for  the  judges  take  no  notice  of  the  day  on 
\vhich  the  recovery  was  passed  in  court. 

Tit.  35.  c.  2.  32.  It  has  i)een  stated,  that  all  judgments  relate  to 
the  first  day  of  the  term.  But  in  the  case  of  a  com- 
mon recovery,  if  the  writ  of  entiy  is  returnable  on  the 
second  or  any  other  return  day  of  the  term,  the  judg- 
ment will  then  relate  to  that  return  day,  and  not  to 

Seiwjn  V.        the  first  day  of  the  term ;  for  the  courts  will  not  con- 

2^A\z\.  sider  the  judgment  to  have  been  given  prior  to  the 
return  of  the  writ  of  entry.  And  where  the  term,  by 
the  proceedings  in  it,  suffers  a  division,  as  where  any 
process  issues  during  the  continuance  of  the  term, 
then  the  judgment  relates  to  the  essoign  day  of  the 
return  of  that  process,  and  not  to  the  first  day  of 
the  term. 

33.  It  follows,  that  when  the  vouchee  in  a  common 
recovery  appears  in  person  at  the  return  day  of  the 
writ  of  entry,  there  the  judgment  relates  to  the  return 
day  of  the  writ  of  entiry,  and  is  considered  in  law  as 
having  been  given  oh  that  day.  But  if  the  vouchee 
appears  upon  a  writ  of  summoneas  ad  warrantizandum, 
there  the  judgment  relates  to  the  day  of  the  return 
of  that  writ.  And  if  the  parties  arie  alive  at  any  time 
of  the  return  day,  the  recovery  will  be  good ;  for  the 
law  makes  no  fractions  of  a  day,  but  every  act  of 
record  is  supposed  to  be  done  on  the  first  instant  of 
the  day. 

?*S?!^oQ**^*  34.  Edward  Shelley  suffered  a  common  recovery, 
in  which  he  was  vouched  by  attorney  on  the  9th  of 
October,  which  was  then  the  first  day  of  Michaelmas 
term,  and  died  before  six  in  the  morning  of  that 
day :  the  recovery  was  passed  the  same  day  about 
ten  o'clock. 

It  was  adjudged,  that  the  death  of  Edward  Shelley 
did  not  invalidate  the  recovery,  for  the  writ  of  entry 
was  returnable  on  the  octave  of  St.  Michael,  and  the 
judgment  had  relation  td  that  day,  whicH  wal  the 
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said  9th  day  of  dctbber,  on  which  day  the  vouchee 
was  alive ;  aiid  the  law  makes  no  fractions  of  a  day. 

35.  If  a  watrant  of  attorney  bears  date  after  the- 
returii  day  of  the  writ  of  etitry;  on  which  k  recovety 
is  suffered,  the  recovery  will  be  toid;  because  the 
judgment  relates  back  to  the  return  day  of  the  writ 
of  entry, 

36.  A  writ  of  ^ntry  was  returnable  on  the  octave  BoidewirT. 
of  St.  Michael,  Which  was  the  9th  of  October;  the  Dyer.Wo. 
writ  of  dedimus  potestatem  de  attornato  faciendo  bore 

date  the  11th  of  October,  and  the  mittimus  thereof 
bore  date  the  30th  of  October. 

It  was  adjudged,  that  the  recovery  was  erroneous ; 
because  the;  judgment,  on  whatever  day  of  the  tenri 
it  was  given,  related  back  to  the  return  day  of  the 
writ  of  entry,  which  was  the  first  day  of  the  term ; 
so  that  the  warrant  of  attorney  was  made  after  the 
time  when  the  judgment  was  supposed  to  be  given. 

37.  If  a  vouchee  in  a  common  recovery,  who  conies 
in  upon  a  writ  of  siimmoneas,  and  appears  by  attorney, 
dies  before  the  return  of  the  writ  of  summaneas,  the 
recovery  is  void ;  because  the  judgment  could  not 
possibly  have  been  given  in  such  recovery  until  the* 
vouchee  had  appeared  in  court  and  made  default;  and 
as  the  vouchee  could  not  appear  until  the  return  of 
that  process  which  issued  for  the  sole  purpose  of 
bringing  him  into  court,  it  follows  that  judgment 
must  have  been  given  after  the  death  of  the  vouchee, 
which  was  a  determination  of  the  warrant  of  attorney. 
And  these  facts,  being  collateral  to  the  record,  may 
be  assigned  for  error. 

38.  Thus  in  a  writ  of  error  to  reverse  a  common  wyimen 
recovery,  it  appeared  by  the  record  that  a  writ  of  |  ^'r,  35. 
entry  sur  disseisin  en  le  post  was  brought  by  Sir  Watkin 
Williams  Wynn,  returnable  quinden.  Pasch.  13  Geo.  II. 
against  William  Thomas,  who  appeared  in  person  and 
vouched  James  Apperley  and  Alithea  his  wife ;  where- 
upon a  writ  of  sufimMcas  ad  warrmUxan^M  was 


348  TUkXXKVl.    Recovery.    CA.  iii.  ^38. 

awarded,  returnable  in  crastmo  AscemimU  Domini 
(which  was  on  the  16th  of  May,)  on  which  dioiy  the 
said  James  Apperley  and  Alithea  his  wife  appeared 
by  Josiah  Hodgson  their  attorney,  and  entered  into 
warranty,  and  vouched  over  the  common  vouchee, 
who  made  default,  whereupon  judgment  was  given, 
and  a  writ  of  seisin  awarded ;  and  the  sheriff  returned 
that  he  had  delivered  seisin.  The  error  assigned  was, 
that  Alithea  died  before  judgment  was  given  in  the 
said  recovery,  and  for  this  the  plaintiff  in  error  prayed 
that  the  recovery  might  be  reversed.  Issue  was  joined 
that  Alithea  did  not  die  before  judgment.  A  special 
verdict  was  found,  that  Alithea  died  on  the  10th  day  of 
May,  six  days  before  the  return  of  the  writ  of  surnnuh 
neas  ad  warrantizandum ;  but  whether  she  died  before 
Mss.  note. '  judgment  or  not,  the  jurors  left  to  the  opinion  of  th6 
Court.  This  case  was  argued  on  behalf  of  the  plaintiff  m 
error  by  Mr.  Clive,  who  made  two  points :  First,  That 
the  death  of  Alithea  Apperley,  vouchee  and  tenant  in 
tail,  as  found  by  the  special  verdict,  made  the  judgment 
in  the  common  recovery  erroneous.  Secondly,  That 
upon  the  whole  record,  and  the  continuances  as  entered, 
the  judgment  appeared  to  be  given,  and  the  recovery 
pajssed,  after  tli^  death  of  the  vouchee,  and  could  not 
be  made  good  by  relation,  as  a  judgment  of  recovery 
in  her  lifetime.  In  support  of  these  positions  he 
argued  that  recoveries  were  erroneobs  where  the 
vouchee  or  other  necessary  party  did  not  appear, 
either  in  person  or  by  attorney;  for  without  an  ap- 
pearance there  could  be  no  warranty;  no  vouching 
over  the  common  vouchee,  and  consequentiiy  no  judg- 
ment. In  this,  case  Alithea  the  vouchee  did  Mi  ap- 
pear in  person ;  the  first  consideration  liierefbre  was, 
whether  the  appearance  of  Josiah  Hodgson,  her 
attorney,  was  a  proper  appearance  or  not.  And,  with 
regard  to  that  matter,  taking  the  facts  simply  as  they 
appear  on  the  record,  the  vouchee  neither  appeared  in 
person  nor  by  attorney,  for  the  death  of  the  vouchee. 
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before  the  time  when  the  attorney  actually  appeared, 
was  a  determination  of  the  warrant  of  attorney.  In 
the  case  of  Wynne  v.  Lloyd  the  error  assigned  was.  Ante,  §  21. 
that  there  was  no  warrant  of  attorney  at  the  time  of 
appearance,  for  it  appeared  the  teste  of  the  warrant 
of  attorney  was  after  appearance :  the  Court  in  eflfect 
agreed,  that  an  appearance,  without  a  warrant  of 
attorney,  was  error,  even  in  the  case  of  a  i4rson  of 
full  age ;  but  they  made  the  recovery  good  by  an 
intendment,  that  the  vouchee  came  in  gratis  before  ' 
the  writ  of  summons,  and  made  a  new  warrant  of 
attorney  in  due  time ;  which  showed  there  must  be  a 
warrant  of  attorney  whenever  the  vouchee  appeared 
by  attorney.  If  a  tenant  in  tail  within  age  is  vouched  Darcj  7.  i<ck- 
in  a  common  recovery,  and  appears  by  attorney,  it  Si*.  *'* 
may  be  assigned  for  error ;  for  such  an  appearance  SiitSircro  ' 
is  void.  If  warrants  of  attorney  were  not  duly  filed,  ^^  ^^* 
it  was  error  sufficient  to  reverse  or  arrest  a  judgment 
after  verdict,  before  the  statutes  32  Hen.  VIII.  c.  30. 
and  18  Eliz.  c.  14. ;  and  since  these  statutes,  it  is  still 
error,  except  after  verdict ;  for  the  statute  4  &  5  Ann, 
c.  16.  which  extends  these  statutes  of  jeofails  to  judg- 
m^its  by  default,  &c.  (which  is  the  present  case)  has 
a  saviqg,  so  as  there  be  an  original  writ  or  bill  and 
w^urrants  of  attorney  duly  filed,  according  to  the  law, 
as  is  now  used.  If  the  want  of  form  in  filing  them 
was  error,  want  of  authority  in  the  attorney,  by  reason 
of  the  determination  of  his  warrant,  was  much  more 
.  erroneous.  Therefore,  if  a  vouchee  must  appear  in  per- 
son, or  by  attorney ,  beforejudgment  can  be  given;  and 
where  the  appearance  is  by  attorney,  if  such  attorney 
must  have  a  proper  warrant  or  authority  to  appear, 
and  the  want  of  such  warrant  is  error,  it  is  equally 
certain  that  the  death  of  the  vouchee  before  appear* 
ance  is  a  countermand  or  determination  of  the  warrant 
of  attorney ;  for  a  warrant  of  attorney  to  appear  or  con- 
fess judgment  is  a  naked  authority,  not  coupled  with 
any  interest,  and  no  more  than  an  instrument,  enabling 
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the  at|;pn3iey  to  do  s^i  act  whicli  the  priaqpal  himsdf 
might  have  done  ia  per^op.  An^  ap  lti§  absurd  to  say 
that  a  man  can  acknowledge  a  judgmefit  or  appear  m 
a  court  of  justice  after  he  is  des^d,  so  i(;  is  as  unreason- 
able to  admit  that  another  person  should  be  capable 
of  representing  him  on  such  occasions.  Tl^e  personal 
capacity  of  the  princ  ipal»  and  the  der^v^tirf;  authority  of 
the  attorney,  are  founded  on  the  same  principle,  napiely » 
|;he  life  of  the  party  ;  and  therefore  they  mu^t  bpth 
1  insu  52. 6.  pnd  at  his  death.  If  a  man  gives  a  yarrant  of  at- 
siuTs?.    '     tomey  to  confess  judgment,  and  dies  before  the  judg* 

ment  is  confessed^  the  death  is  a  countermand.    If  a 

tenant  or  vouchee  died  before  judgiqent,  aiid  judg- 

.  ment  had  afterwards  been  entered,  it  would  be  erro'^ 

loiutietiT.       neous.    Thus,  wherp  a  writ  of  erro^  w^  brought  to 

Dciiny,2BB!at,  y^yg^sg  ^  judgn^cut  iu  C.  B.  the  errpr  assigned  was, 

that  judgfnent  was  givpn  agai9st  a  dead  person,  the 
defendant  dying  after  the  day  of  Nisi  ^prius,  and  be- 
fore the  day  in  Bank :  and  the  Court  were  all  of  opi- 
nion, that  the  judgment  being  given  against  a  defen- 
dant who  was  dead,  it  was  errpnepus,  and  must  be 
reversed.  That  case  was  before  the  statute  17  Gar-  H- 
c,  8.  which  provides  a  remedy  where  either  party  dies 
after  a  verdict,  and  before  judgment,  and  gives  a 
power  to  enter  up  judgment  within  two  terms  after 
the  verdict.  The  case  was  the  same  at  conunon  law 
before  the  statute  17  Car.  II.  c.  8^ :  but  by  the  statute 
p  &  9  Will.  III.  c.  11,  §  6.  it  is  provided,  that  if  a 
plaintiff  or  defendant  dies  sU^ter  an  interlocutory,  aad 
before  a  final  judgment,  the  action  shall  not  abate, 
but  the  plaintiff  may,  notwithstanding,  prot^d  to 
a  final  judgment.  These  statutes  show  what  the 
common  law  was,  and  how  a  judgment  against  a  dead 
1  Rou.  Ab.       person  was  to  be  considered.    If  a  tenant  in  a  teal 

action  dies  pending  the  writ,  and  judgment  is  after- 
wards given,  it  is  error,  because  given  agaiqst  a  dead 
person.  Thus  the  common  law  stands  with  iregard  to 
plaintiff  of  defendants  dying  before  judgment  in  real 


and  personal  actions ;  and  there  is  no  act  of  parliament 
which  alters  the  common  law  in  this  case.  The  pre- 
sent action  is  a  real  action  ;  it  is  a  writ  of  entry  upon 
a  disseisin ;  and  Alithea  Apperley  the  vouchee,  after 
appearance  and  entering  into  the  warranty  (admitting 
that  to  be  the  case,)  was  the  tenant  in  law ;  and  her 
death  before  judgment  was  the  same  as  if  any  othei; 
tenant  had  died,  in  case  an  action  had  been  only  be^ 
tween  demandant  and  tenant,  without  any  vouchee^ 
Every  vouchee  may  take  advantage  of  any  error,  be- 
tween the  other  parties :  the  spcond  vouchee  may 
assign  error  between  the  tenant  and  the  first  vouchee. 
The  reason  is  because  the  judgments  are  several  and 
distinct ;  for  in  every  common  recovery  there  are  seve-, 
ral judgments,  and  several  recoveries  are  included; 
and  it  ought  to  appear  that  all  of  them  are  regular  and 
against  proper  parties,  and  that  all  ^he  parties  are  ber 
fore  the  Court.  Littleton  says,  if  in  a  pracipe  quo4  S  49 
reddat  \he  tenant  vouches,  and  the  voucliee  en^iers  intq 
a  warranty,  if  afterwards  the  demandant  releases  to 
the  vouchee,  it  is  good :  fox  the  vouchee,  after  he  hatlj 
entered  into  the  warranty,  is  tenant  in  law  to  the  de-? 
mandant.  So  in  1  Inst.  265  b.  it  is  said,  that  when 
the  vouchee  enters  into  the  warranty,  he  becomes 
tenant  to  the  demandant,  and  may  render  the  land  tq 
him  in  respect  of  the  privity  between  them.  These 
authorities  show  that  the  same  regularity,  even  in  pro- 
cess, is  required .  to  bring  in  the  vouchee  upon  a 
voucher,  as  is  requisite  to  bring  in  the  tenant  at  first ; 
and  that  the  vouchee,  after  he  hath  agreed  and  entered 
into  the  warranty,  is  considered  in  this  action  as  actual 
tenant  of  the  freehold :  and  it  has  been  shown,  that 
if  the  tenant  dies  before  judgment,,  it  is  error,  and  the 
law  is  the  same  if  the  vouchee  dies  before  judgment. 
It  follows,  that  as  the  verdict  finds  the  vouchee  died  pig«t,  i9€, 
upon  the  10th  of  May,  which  by  the  record  appears 
to  be  prior  in  time  to  any  appearance  of  the  vouchee; 
(for  that  was  not  until  the  16th  Qf  May,)  and  no  judg^ 
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ment  was  or  could  be  given  till  after  appearance,  that 
therefore  it  was  an  erroneous  judgment,  being  given 
after  the  death  of  the  vouchee. 

With  respect  to  the  second  point,  two  objections 
were  made  by  the  counsel  for  the  defendant;  first, 
that  the  assignment  of  error  and  finding  the  special 
verdict,  was  against  the  record ;  and  secondly,  tiiat 
the  judgment  had  relation  back  to  the  first  day  of 
the  term,  on  which  day  the  vouchee  was  alive.  The 
argument  respecting  the  first  of  diese  objections,  will 
be  stated  in  the  last  chapter  of  this  work. 

As  to  the  second  objection,  it  was  true  that  the 
term  to  many  purposes  was  considered  as  but  one 
day,  and  that  a  judgment  given  the  last  day  of  the 
term  related  back  to  the  first  day :  but  this  rule  was 
only  applicable  to  cases  between  plaintiffs  and  de- 
fendants, where  there  wus  no  continuance  entered 
from  one  day  to  another  in  the  same  term,  no  firaction 
of  the  term  by  any  thing  appearing  on  the  record, 
nor  no  injury  to  any  third  person ;  as  it  is  one  entire 
transaction  on  the  record  of  that  term,  it  is  all  con* 
sidered  as  done  on  the  first  day  of  the  term.  But 
this  judgment  differs  materially  from  the  ordinary 
course  of  judgments,  to  which  the  rule  of  relation 
is  generally  applied:  tUe  record  shows  that  the  term 
cannot,  on  this  occasion,  be  considered  as  one  day, 
for  the  continuance  from  one  day  to  another  shows 
that  different  facts  were  done  on  different  days  in  the 
ssune  term.  On  these  days  of  continuance  the  parties 
might  have  shown  any  matter  to  the  court;  they 
might  have  shown  on  the  morrow  of  the  Ascension 
that  Alithea  was  dead,  that  she  died  on  the  10th  of 
May,  and  then  the  recovery  would  not  have  passed. 
These  continuances,  therefore,  take  away  all  presump- 
tion  and  possibility  that  the  judgment  was  given  on 
the  first  day  of  the  term,  for  such  a  presumption 
would  be  directly  contraiy  to  the  record;  and  it 
would  be  an  extraordinary  doctrine  to  say,  that  no 
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averment  shall  be  admitted  against  a  record,  and  yet 
that  the  court  shall  be  at  liberty  to  presume  a  matter 
against  a  record;  viz.  when  the  record  says  z.placitum 
was  pending  on  the  16th  day  of  May,  that  the  court 
should  presume  the  judgment  was  given  long  before 
that  period.    The  relation  or  fiction  of  law,  in  the 
ordinary  course  of  judgments,  is  not  against  the  re- 
cord ;  and  that  is  the  reason  why  the  court  should 
not  consider  this  judgment  as  given  the  first  day  of 
term,  stabitur  prasumptio  donee  probetur  in  contrarium  ; 
and  here  is  the  highest  evidence  to  the  contrary,  the 
record  itself.    In  Shelley's  case,   the  recovery  was 
held  to  be  good,  because  he  was  alive  on  the  day  on 
which  judgment  was  given,  though  he  died  before  the 
court  sat,  because  the  court  would  not  allow  a  fraction 
of  a  day ;  but  if  he  had  died  the  day  before  judgment 
was  given,  it  would  have  been  void ;  for  although  the 
court  would  not  allow  a  fraction  of  a  day,  yet  it  would 
allow  a  fraction  of  a  term .    All  the  court  did  in 
Shelley's  case,  was  extending  the  relation  to  the  first 
instant  of  the  day,  in  support  of  a  j  udgment  given  on 
that  day.    A  judgment  shall  have  relation  to  the  first 
day  of  the  term,  as  if  it  was  given  on  that  very  day, 
unless  there  is  a  memorandum  to  the  contrary  on  the 
record,  as  where  there  is  a  continuance  of  the  cause 
until  another  day  in  the  same  term,  and  the  present 
cause  was  continued  until  another  day  in  the  same 
term.    In  all  cases  of  judgments  by  default,  they  do  Bub.  35. 
not  relate  back  to  the  essoin  day,  which  is  the  first 
day  of  term,  but  to  the  quarto  die  post;  for  the  Court 
takes  notice  judicially,  that  the  party  was  not  de- 
mandable  before  that  day,  and  consequently,  could 
not  till  then  be  guilty  of  a  default :  he  might  have 
appeared  the  first  day  of  term,  if  he  pleased,  and  then 
the  judgment  would  have  been  given  on  the  first  day 
of  term.     So  here  the  vouchee  might  have  come  in 
gratis  before  the  morrow  of  the  Ascension,  but  she  did 
not ;  there  was  no  appearance  until  that  time,  andj  as 

VOL.   V.  s  A 
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the  judgment  could  not  have  been  giren  i^itil  that 
day,  it  cannot  relate  back  to  a  prior  day,  so  as  to  pre- 
judice a  third  person.  These  reasons  and  cases  show» 
that  judgments  do  not  universally,  and  in  all  cases, 
relate  to  the  first  day  of  term,  and  particularly  that 
the  judgement  in  the  present  case  cannot  have  such  a 
relation,  because  ^the  record  shows  it  is  impossible 
that  it  should* 

This  case  was  several  times  solemnly  argued  at  the 

bar  of  the  King's  Bench;  and  Lord  Chief  Justice  Lee, 

for  himself  and  the  other  Judges,  gave  judgment.  And 

in  summing  up  the  arguments,  he  reduced  them  to 

these  three  principal  points:  i.  That  it  was  insisted 

on  for  the  defendant  in  error,  that  a  recovery  was  a 

common  assurance ;  and  as  the  vouchee  had  done  all 

he  could  (if  he  had  lived)  to  perfect  it,  the  Court  would 

give  it  an  equitable  construction,  and  not  suffer  it  to 

*be  reversed  for  so  small  a  faulty  if  it  should  be  deemed 

one.    II.  That  the  recovery  should  be  deemed  perfect 

from  the  first  day  of  the  term  wherein  it  was  passed, 

and  then  the  vouchee  was  alive.     And  though  the 

judgment  was  actually  given  after  his  death,. yet  that 

shoyld  have  relation  to  the  first  day  of  term,  as  in  the 

case  of  many  other  judgments*     iii.    That  as  the 

vouchee  appeared  by  attorney  at  the  return  of  the 

summons,  and  that  appearance  wai^  entered  on  recordi 

this  was  an  error  in  fact  against  the  record,  which 

would  not  be  allowed. 

_  0  *  _ 

To  these  three  objections  to  the  writ  of  error,  the 
^Court  gave  th^Se  answers :  that  as  to  the  first,  the  re-* 
covery  being  a  common  assurance,  ought  and  should 
be  supported  as  far  as  the  law  would  allow  of;  but 
that  they  could  give  it  no  equitable  constructions 
which  create  absurdities,  as  it  would  apparently  be  if 
they  should  suffer  judgment  to  be  entered  agaiost  a 
dead  person. 

To  the  second,  that  it  was  very  true  in  many  cases, 
w^ere' judgments  were  entered  in  the  vacationi  they 
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fihould  have  relation  to  the  first  day  of  the  preceding 
term,  but  that  was  never  the  case  where  continuances 
were  entered  on  record :  for,  whenever  there  are  con- 
tinuances entered  from  time  to  time  (as  in  the  case  of 
a  tecovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  last  continuance  or  rest ;  and  here 
the  time  of  the  last  continuance  or  rest  was  the  return 
of  the  writ  of  summons ;  for  then  the  demandant  ita-i 
paries,  and  judgment  was  not,  nor  could  not  be  given^ 
till  he  came  again. 

.  To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  record,  and 
therefore  the  plaintiff  was  not  estopped  from  assignyig, 
it  for  error.    The  recovelry  was  therefore  reversed. 

39.  In  another  case,  where  a  writ  of  error  was  sheepthanki 
brought  from  the  Court  of  Common  Pleas  to  reverse  i'bi^io. 
a  common  recovery,  and  the  error  assigned  was,  the 
death  of  the  vouchee  before  judgment ;  the  defendants 
pleaded  in  nulio  est  erratum,  which  confesses  the  error 
assigned  to  be  true.  Lord  Mansfield  said,  it  was  plain 
that  j  udgment  could  not  be  given  against  a  man  after 
he  was  dead.  That  there  could  have  been  no  judg- 
ment agaiiist  the  tenant  to  the  pracipe  in  a  common 
recovery,  without  a  judgment  over  in  value  against 
the  vouchee ;  they  were  all  entered  at  the  same  time, 
and  were  part  of  the  same  proceeding.  The  recovery 
was  unanimously  reversed ;  and  it  was  said  that  the 
case  of  Wynne  and  Wynne  was  an  authority  in  point. 

40.  If  a  writ  of  sufHmoneas  be  returnable  on  a  Sun-  Bdt  cannot  ro- 
day,  and  the  vouchee  dies  on  that  day,  the  recovery  iy.  °  *  '"' 
is  void,  because  Sunday  being  a  dies  nan  juridicus, 
judgment  could  not  possibly  have  been  given  till  the 
Monday  following ;  consequently  the  judgment  must 

have  been  given  after  the  death  of  the  vouchee. 

41.  Thus,  where  a  writ  of  error  was  brought  in  the  swunr. 
Court  of  King's  Bench  from  the  Court  of  Common  3  b^' 1595, 
Pleast  to  reverse  a  common  recovery,  and  the  .error  \^^f^ 


\ 
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assigned  by  consent  was,  "  that  the  day  of  the  return 
of  the  writ  of  summons  was  on  Sunday,  the  13th  of 
May  1760,  on  which  said  13th  of  May  Edward  Swann, 
the  vouchee  in  the  common  recovery,  died/^  Two 
questions  arose  on  this  case.  i.  Whether  the  judg- 
ment could  relate  to  the  essoin  day  of  the  term,  or  to 
any  day  prior  to  the  13th  of  May,  the  essoin  day  of 
the  return,  ii.  Whether,  by  law,  a  valid  judgment 
could  possibly  be  given  on  the  day  of  the  return,  being 
Sunday  ? 

Lord  Mansfield  delivered  the  resolution  of  the  Court, 
that  the  recovery  was  bad,  because  no  judgment  could, 
in  this  case,  be  supposed  to  be  given  before  the  death 
of  the  vouchee.  That  this  judgment  could  not  relate 
to  the  first  day  of  the  term,  because  it  could  not  be 
given  before  the  return  of  the  writ  of  summons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  essoin  day  of  the  writ  of  sum- 
mons, which  was  upon  Sunday ;  and  as  the  courts  do 
not  sit  on  a  Sunday,  judgment  could  not  possibly  have 
been  given  until  the  Monday,  when  the  vouchee  was 
dead.  , 

Ca^Sa"  ^"''  ^^  reverse  this  judgment  a  writ  of  error  was  brought 
in  the  House  of  Lords,  and,  on  behalf  of  the  plaintiff 
it  was  insisted,  that  Edward  Swann  the  younger,  being 
alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return  day  of  the  writ 
of  summons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Pleas  must  necessarily  relate,  must  be 
alive  when  the  j  udgment  was  given  against  liim,  and 
therefore  the  recovery  was  good.  That  this  position 
follows  from  the  reasons  and  authorities  of  legal  rela- 
tions of  judgment,  viz.  that  the  term  be  considered  in 
law  asone  day.  Judgments  in  general  relate  to,  or,  in 
law,  are  supposed  to  be  given,  and  receive  a  construc- 
tion as  if  they  had  been  given,  on  the  first  day  of  the 
term,  and  that  is  the  essoin  day.  But  in  particular 
cases,  where  the  term,  by  the  proceedings  in  it,  suflfers 
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a  division,  as  in  the  present  case  by  the  summons  to 
warranty,  the  judgment  relates  to  the  essoin  day  of  that 
return ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  Swann  the  younger  was  alive.  It  is, 
however,  objected,  i.  That  the  essoin  day  was  Sun- 
day, on  which  day  the  Court  never  sits,  and  so  cannot 
be  supposed  to  have  given  judgment  on  that  day. 
II.  That  the  Court  never  did  sit  on  a  Sunday,  nor 
could  it  sit  on  that  day,  because  forbid  by  several 
canons  which  were  adopted  by  the  common  law.  To 
the  first  objection  it  was  answered,  that  courts  for- 
merly commenced  all  law-business  on  the  essoin  days, 
which  were  Sundays  or  festivds,  and  so  might  pro- 
nounce judgment  on  those  days.  The  authorities  in 
the  books  are  many  and  uniform,  that  the  judgments 
given  in  term-time  all  bear  relation  to  that  day,  whe- 
ther a  festival  or  not;  and  the  reason  is  the  same 
where  the  process  is  returnable  in  the  middle  of  term, 
before  the  relation  to  the  essoin  day  of  that  return- 
That  the  entry,  in  the  present  case,  which  says,  at 
which  day  comes  here  as  well  the  said  Thomas  in  his  proper 
person ,  as  the  said  George  by  John  Glasse  his  attorney; 
and  the  said  Edward  being  summoned,  S^c.  likewise  comes, 
Sgc.  and  qflerwards  departs  in  contempt  of  the  Court,  was 
also  an  estoppel  to  say,  that  the  judgment  was  not 
given  on  that  day,  or  that  it  was  given  on  any  day 
before,  or  even  after  that  day.  As  to  the  other  objec- 
tion, it  was  said,  that  the  very  canons  prohibiting, 
were  evidence  of  the  fact  of  sitting  on  a  Sunday;  and 
it  was  further  proved  by  the  returns  of  the  writs,  all 
which  were  formerly  on  festivals;  and  in  the  year 
1763,  nine  returns  out  of  seventeen  were  on  a  Sunday, 
as  appears  by  the  almanack  of  that  year.  That  it 
would  be  strange  for  the  King,  by  his  writ,  to  order 
the  parties  to  appear  on  a  day  on  which  no  Court  was 
or  could  be  held,  if  they  were  not  to  sit  on  that  day. 
Besides,  the  many  cases  of  testing  and  returns  of  writ, 
adjourning  terms^  casting  or  warranting  essoins^  &c,^ 
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all  which  were  equally  objects  of  the  canon  law,  proVfe 
the  fact  of  courts  actually  sitting  on  Sundays.  Aslo 
the  canons,  they  could  only  have  the  same  force  as  m 
other  cases,  when  adopted ;  viz.  to  subject  to  spiritud 
censures,  but  not  to  invalidate  the  act ;  like  to  the 
canons  against  holding  fairs  on  a  Sunday,  which  was 
also  prohibited  by  statute,  under  temporal  penalties; 
but  the  contract  was  binding,  till  at  last,  by  another 
statute,  the  contract  was  made  invalid.  But  as  no  act 
extended  in  words  to  the  present  subject,  therefore  it 
was  not  against  the  common  law  for  the  Court  to  sit 
and  pronounce  judgment  on  that  day ;  or  by  construc- 
tion or  intendment  of  law,  the  judgment,  as  given  in 
this  case,  as  the  entry  imported,  the  Court  niust  in- 
tend that  it  was  given  on  that  day.  If  the  canon  had 
been  adopted,  i.  e.  incorporated  into  our  law,  and  if, 
in  after  times,  the  legislature  had  thought  it  necessary 
to  forbid  judgments  having  relation  to  the  essoin  days, 
they  would  then  have  changed  the  return  of  the  writs; 
for  it  is  now  necessary  to  take  out  the  writs  return- 
able on  the  general  return  days,  and  the  greatest  part 
of  these  are  Sundays ;  and  as  they  must  be  considered 
as  common  days  of  return,  and  as  the  judgments  ne- 
cessarily relate  to  these  days  and  no  other,  if  Sundays 
are  to  be  for  this  purpose  taken  as  dies  7wn  Juridici, 
then  most  of  the  judgments  given  in  term  must  neces- 
sarily be  bad,  as  bearing  relation  to  that  illegal  day ; 
and  thus  the  return  days  would  remain  as  so  many 
snares  for  error.  But  it  may  be  presumed,  the  legis- 
lature did  not  thus  consider  it ;  and  thought  the  re- 
turns and  relations  of  law  might  still  remainji  though 
they  knew  that  the  courts,  in  decency,  only  sat  on 
Mondays;  and  that  the  legal  relation  to  Sunday  of  the 
judgrtient  given  on  Monday,  could  be  no  violation  of 
the  Sabbath,  and  would  still  preserve  private  rights. 
.  For  the  profanation  of  the  Sabbath  was  the  only  object 
of  the  legislature,  but  it  never  intended  to  interfere 
with  private  rights. 
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On  the  other  side,  it  Was  feaid^  that  a  common  re-^' 
eovery,  though  now  become  a  usual  mode  of  convey- 
ance, must  necessarily  be  attended  with  all  the  cere- 
monies  and  solemnities  of  an  actual  suit  at  law  \  and  if 
those  are  wanting,  the  conveyance  by  recovery  is  as 
defective  as  a  will  devising  lands,  to  which  there  are 
only  two  subscribing  witnesses.  That  as  the  recovery 
pursues  the  forms  of  a  real  action,  it  is  of  absolute  ne- 
cessity that  the  vouchee,  against  whom  the  judgment 
is  obtained,  should  be  livings  on^  the  day  when  such 
judgment  is  given  by  the  Court,  for  otherwise  such 
judgment  is  erroneous.  That  though,  in  all  cases,  the 
judgment  shall  relate  as  far  back  as  can  be  permitted 
by  the  facts  appealing  on'  the  record,  yet  no  fictitious 
relation  shall  presume  what  is  in  itself  impossible.  In 
the  present  case,  the  writ  of  summons  being  return- 
able on  Sunday  the  13th  of  May,  the  judgment  in  the 
recovery  was  not,  nor  could  be  given  till  Monday  the 
14  th  of  May;  for  though  many  nominal  return  days 
of  writs  were  very  anciently  fixed  on  Sundays,  yet 
both  by  law  and  practice;  courts  of  justice  cani^bt  noW 
sit  upon  a  Sunday,  but  the  business  appointed  for  that 
day  is,  and  always  must  be,  dispatched  upon  the 
Monday  immediately  following.  As  therefore  the 
vouchee  died  upon  Sunday  the  13th,  the  day  pre- 
ceding the  judgment,  the  judgment  was  given  against 
a  person  not  in  esse,  and,  consequently,  was  totally 
erroneous.  That  it  was  not  sufficient  to  say  the 
Vouchee  had  done  every  act  necessary  to  be  done  by 
him,  that  he  had  executed  the  deed  to  make  a  tenant 
to  the  pracipe,  had  acknowledged  the  warrant  6f  at- 
torney, and  had  thereby  completed,  in  substance, 
every  thing  requisite  to  this  particular  inode  of  con- 
veyance ;  for  no  warrant  would  empower  an  attorney 
to  appear  in  the  name  of  another,  after  the  death  of  his 
^incipal.  The  vouchee,  it  was  acknowledged,  in- 
tended to  perfect  this  conveyance,  but  died  before  he 
"Qould  ace6mpHsh4t;  andvrhethet  he  died  a  day  or  & 
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month  too  early,  was  quite  immaterial.  Every  act 
done  by  him  might  have  been  done  in  the  month  of 
September,  previous  to  a  recovery  intended  to  be  suf- 
fered in  Michaelmas  term ;  and  yet  it  would  not  be 
contended,  that  if  such  a  vouchee  had  died  in  October, 
the  recovery  could  h^ve  been  perfected  in  the  subse- 
quent term.  It  was  th^-efore  hoped,  that  the  judg- 
ment of  the  Court  of  King's  Bench,  reversing  the 
judgment  in  the  recovery,  would  be  affirmed. 

After  hearing  counsel  on  this  writ  of  error,  the 
Judges  were  directed  to  deliver  their  opinions  upon 
the  following  question,  viz.  "  Whether  the  recovery  is 
good,  or  erroneous,  the  return  day  of  the  writ  of  sum- 
mons being  on  Sunday,  the  13th  of  May,  on  which 
day  Edward  Swann  the  younger  died?"  And  the 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  having 
conferred  with  the  rest  of  the  judges  present,  ac- 
quainted the  House,  "that  they  all  agreed  in  their 
opinion,  that  the  recovery  was  erroneous."  Where- 
upon, it  was  ordered  and  adjudged,  that  the  judgment 
of  the  Court  of  King's  Bench  should  be  affirmed. 

42.  When  the  demandant  has  obtained  judgment  in 
a  common  recovery  against  the  tenant,  and  the  tenant 
against  the  vouchee,  the  Court  awards  a  writ  of  habere 
facias  seisimm,  in  the  same  manner  as  upon  a  judg- 
ment in  an  adversary  action,  to  the  sheriflF  of  the 
county  in  which  the  lands  lie,  directing  him  to  put  the 
recoveror  m  possession  of  the  lands  which  he  has  re- 
covered ;  and  when  this  writ  is  returned,  the  recovery 
IS  complete  and  executed. 
tra««.373.  43.  The  writ  of  seisin  should  bear  teste  the  fourth 
day  mclusive  after  the  return  of  the  writ  of  entry,  or 
last  writ  of  summons,  when  the  vouchee  comes  in  by 
summons :  and  there  should  be  fifteen  days  between 
the  teste  and  the  return  of  the  writ  of  seisin. 

44.  It  is  said  in  the  case  of  Goodright  v.  Rigby, 
that  the  day  named  in  the  return  of  the  writ  of  seisin 
IS  immateml,  it  not  being  necessary  to  name  any  par- 
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ticular  day,  for  the  return  would  be  good  without  it ; 
all  that  was  necessary  was,  that  seisin  should  be  de- 
livered after  the  judgment,  and  before  the  return  of  the 
writ,  and  that  the  proceedings  should  all  be  in  the 
same  term. 

45.  A  judgment  in  a  common  recovery  has  no  man-  w.  joqcs  lo. 
ner  of  operation,  nor  does  it  alter  the  nature  of  the  ?  v5SJ.r.^55. 
estate,  until  it  appears  to  have  been  regularly  exe- 
cuted by  the  return  of  the  writ  of  seisin ;  and  as  al- 
most all  common  recoveries  are  now  suffered  to  uses, 

the  recoverors  do  not  acquire  any  seisin,  and  conse- 
quently no  use  can  arise  until  the  recovery  is  exe- 
cuted ;  that  is,  until  the  writ  of  seisin  is  returned,  for  5  Tem.  r. 
it  is  now  never  in  fact  executed.  *^** 

46.  If  a  common  recovery  be  suffered  of  lands  let  sheiiy's  cue, 
on  leases  for  years,  the  recoverors  have  not  the  re-  *  ^^^'  ^^^'  *' 
version  presently  by  the  judgment,  but  it  must  be 
executed. 

47.  By  the  statute  7  Hen.  VIII.  c.  4.  all  recoverors  i  iwt.  104.?% 
in  common  recoveries  are  allowed  the  same  remedies 
against  lessees  for  lives,  and  years,  by  distress,  avowry^ 

and  action  of  debt,  for  rents  and  services  which  be- 
come due  after  the  recovery,  to  which  the  persons 
against  whom  the  recovery  was  had  were  entitled. 

48.  If  a  person  suffers  a  recovery  and  dies  before  May  be  had 

1  •^••••«i  •  Maimt  the  heir* 

the  wnt  of  seism  is  issued,  the  recoveror  may  have 
execution  against  his  heir.' 

49.  Thus  in  Sheiiy's  case,  it  was  unanimously  re-  1  R«p-  ^* 
solved,  that  although  Edward  Shelly  died  on  the  very 

day  on  which  the  recovery  passed,  and  consequently 
before  the  writ  of  seisin  could  have  been  issued,  yet 
that  execution  might  be  sued  against  his  heir  *• 

50.  The  awarding  of  a  writ  of  seisin,  its  execution,  Mmt  appear 
and  return  by  the  sheriff,  must  appear  upon  record :  "^**'  "*^^ 


^  In  thi«ciUB6  Lord  Coke  states  the  writ  of  seinn  to  have  been  awarded 
umnediately  after  the  judgment;  and  the  record  prefixed  seems  to  war- 
rantsuch  statement. 
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ftnd  if  tlie  executioh  of  a  recovery  be  not  found  in  k 

special  verdict,  it  cannot  be  presumed  by  the  Court. 

WtthtmY.  51.  Thus  in  ejectment  the  jury  found  a  special  ver- 

Rep.  48.         diet,  that  Henry  YII.  granted  the  manor  of  Withers- 

6B^p«rL    j^^j^  ^^  Thomas  Earl  of  Derby,  to  hold  to  him  and  the 

heirs  male  of  his  body ;  that  Thomas  Earl  of  Derby, 
grandson  to  the  said  Thomas,  suffered  a  recovery  of 
the  said  manor,  and  afterwards  entered  into  the  said 
manor,  and  was  seised  thereof;  but  no  writ  of  execu- 
tion or  entry  of  the  recoverors  appeared  upon  the 
special  verdict  in  which  thi§  recovery  was  found :  and 
the  Court  of  King's  Bench  was  of  opinion,  that  as 
execution  was  not  found,  it  could  not  be  presumed, 
and  therefore  that  the  recovery  was  not  good.  A 
writ  of  error  was  brought  in  the  House  of  Lords  :  and 
it  was  argued,  that  this  judgment  was  erroneous,  and 
that  a  writ  of  execution,  though  not  expressly  found, 
ought  to  have  been  presumed,  [for  the  following  rea- 
sons :  First,  from  the  exemplification  of  the  recovery 
itself,  as  found ;  its  antiquity  of  above  230  years ;  its 
l)eing  entered  upon  the  rolls ;  the  dignity  and  quality 
of  the  parties  to  it ;  and  a  fresh  entry  of  Earl  Thomas, 
expressly  found  to  have  been  made  after  such  recovery* 
Secondly,  from  the  impossibility  of  any  other  proof  of 
actual  execution,  as  it  was  well  known,  that  amongst 
the  rolls  of  the  recoveries  of  that  and  the  preceding 
reigns,  the  award  of  the  writ  of  execution  is  not  en- 
tered or  indorsed  upon  one  in  twenty  of  them,  as  has 
been  usual  of  late  years ;  and  upon  search  in  the 
proper  offices  where  the  writs  of  execution  of  reco- 
veries suffered  in  those  early  times  ought  to  be  filed, 
not  one  of  such  ancient  writs  is  to  be  met  with. 
Thirdly,  because  had  any  objection  been  made  at  the 
time  of  the  trial  of  the  recovery  on  this  account,  the 
Court  would  and  ought  to  have  directed  the  jury  to 
find  the  execution  of  it  from  the  exemplification  itself, 
and  the  possession  pf  the  4^f<pndant  and  \^^  ancestors^ 
agreeable  to  it.    And  if  so,  it  is  difficult  to  qp»  a  m-^ 
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soQ  why  tiie  cotirts  of  law  should  not  draw  the  same 
legal  conclusions,  and  make  the  like  legal  implication 
from  facts  themselves,  which  they  would  direct  a  jury 
upon  their  oaths  to  do«  Fourthly,  from  the  fatal  con- 
sequences which  might  attend'  this  judgment:  for  if 
this  doctrine  should  be  established,  that  the  judges 
ought  not  to  presume  execution  at  this  distance  of 
time,  it  might  shake  the  titles  of  great  part  of  the  pro- 
perty of  this  kingdom,  which  probably  may  depend  on 
the  validity  of  ancient  recoveries,  suffered  before  the 
statute  34Hen.Vni. ;  for  if  a  jury  should  think  pro- 
per to  insist  upon  evidence  to  support  such  ancient 
recoveries,  which,  for  the  reasons  above,  appears  im- 
possible to  be  laid  before  them,  as  no  attaint  or  other 
remedy  against  them  would  lie  in  such  case,  all  pro- 
perty might  be  subjected  to  an  arbitrary  and  perhaps 
corrupt  determination  of  a  jury,  without  any  redress 
whatever*  On  the  oth^f  side  it  was  contended,  that 
the  judgment  of  the  King^s  Bench  should  be  affirmed, 
because  it  did  not  appear  that  any  writ  of  seisin  was 
ever  awarded  upon  the  common  recovery  sufiered  by 
Earl  Thomas,  or  that  the  same  was  ever  carried  into 
execution  by  writ  of  seisin,  or  otherwise ;  for,  until  a 
writ  of  seisin  is  awarded,  executed,  and  returned, 
(all  which  must  appear  upon  record,  and  cannot  be 
presumed)  it  is  not  a  perfect  recovery,  and  operates 
nothing ;  and  no  new  estate  is  gained  to  the  recoveror, 
nor  any  use  raised  thereby,  nor  is  the  former  estate 
altered  or  changed.  And  it  was  so  determined  upon 
a  question  on  this  very  recovery,  so  long  ago  as  in  the 
reign  of  King  James  I.  And,  as  in  the  present  case,  sir  w.  Jooet, 
no  new  Estate  was  gained  to  the  recoveror,  no  new  *^' 
use  raised,  nor  the  old  estate  changed  or  altered  by 
this  recovery.  Earl  Thomas  still  continued  tenant  in 
tail.  After  hearing  counsel  in  this  cause,  the  foU 
lowing  questions  were  proposed  by  the  House  to  the 
Judges: 
Firsts  Whether  sufficient  matter  wa»  Ibund  in  the 
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special  verdict,  whereupon  the  common  recovery  of 
5  Hen.  VIIL  can  be  adjudged  or  taken  to  be  a  com* 
plete  valid  recovery  ?  And  secondly^  if  not,  whether, 
by  law,  a  venire  facias  de  novo  ought  to  be  awarded  in 
this  case  ?  The  Lord  Chief  Justice  of  the  Common 
Pleas  delivered  the  unanimous  opinion  of  the  Judges, 
that  there  was  not  sufficient  matter  found  in  the  said 
special  verdict,  and  that  a  venire  facias  de  novo  ougbt 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  was  affirmed.* 

52.  By  the  statute  23  Eliz.  c.  3.  §  1.  it  is  enacted, 
that  every  original  writ  of  entry  in  the  post,  or  other 
writ,  whereupon  any  common  recovery  shall  be  suf- 
fered, the  writs  of  sumnumeas  ad  warrantizandum,  the 
returns  of  the  said  originals  and  writs  of  summondsu  ad 
warrantizandum,  and  every  warrant  of  attorney,  as 
well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  request  or  elec- 
tion of  any  pef  son,  be  enrolled  in  rolls  of  parchment ; 
and  that  the  enrolment  of  the  same,  or  of  any  part 
thereof,  shall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purposes,  for  so  much  of  any  of 
them  so  enrolled,  as  the  same  being  extant  j&xid  re- 
maining were  or  ought  by  law  to  be. 

63.  The  proper  evidence  of  a  recoyery  is  the  exem- 
plification of  it;  but  there  are. many  exemplifications 
of  recoveries  suffered  between  the  commencement  of 
the  reign  of  Queen  Anne  and  that  of  King  George  II., 
whereof  no  entries  upon  the  rolls  in  the  Treasury  of 
the  Court  of  Common  Pleas,  nor  any  writ  of  entry, 
summons,  or  seisin,  can  be  found.  Mr.  Pigot  having, 
in  the  course  of  his  practice,  discovered  repeated  in- 


**  In  a  modem  case,  Lord  Kenyon  says  of  this  determination:— 
*^  Lord  Derby's  case  has  always  been  considered  as  a  strange  case; 
and  the  Judges  of  succeeding  times  have  been  astonished  that  no  ap- 
plication was  made  to  the  Court  of  Common  Pleas  to  rectify  the  de- 
fect in  that  recovery  according  t6  the  naual  practice  of  the  Court.'' 
5  Tena  Rep,  179. 
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stances  of  this  neglect,  procured  the  following  statute 
to  be  passed,  in  order  to  prevent  the  inconveniences 
which  might  arise,  in  making  out  titles  to  lands,  from 
omissions  of  this  kind. 

54.  14  Geo.  II.  c.  20.  §  4.  "  Whereas  by  the  de- 
fault or  neglect  of  persons  employed  in  suffering  com- 
mon recoveries,  it  has  happened,  and  may  happen, 
that  such  recoveries  are  not  entered  on  record,  where- 
by purchasers  for  a  valuable  consideration  may  be 
defeated  of  their  just  rights :  for  remedy  thereof,  be 
it  further  enacted  by  the  authority  aforesaid,  that 
where  any  person  or  persons  hstlh  or  have  purchased, 
or  shall  purchase,  for  a  valuable  consideration,  any 
estate  or  estates,  in  lands,  tenements,  or  heredita- 
ments, whereof  a  recovery  or  recoveries  is,  are,  or 
were  necessary  to  be  suffered  in  order  to  complete 
the  title,  such  person  and  persons,  and  all  claiming 
under  him,  her,  or  them,  having  been  in  possession 
of  the  purchased  estate  or  estates  from  the  time  of 
such  purchase,  shall  and  may,  after  the  end  of  twenty 
years  from  the  time  of  such  purchase,  produce  in  evi- 
dence the  deed  or  deeds  making  a  tenant  to  the  writ 
or  writs  of  entry,  or  other  writs  for  suffering  a  com- 
mon recovery  or  common  recoveries,  and  declaring 
the  uses  of  a  recovery  or  recoveries,  and  the  deed  or 
deeds  so  produced  (the  execution  thereof  being  duly 
proved)  shall,  in  all  courts  of  law  and  equity,  be 
deemed  and  taken  as  a  good  and  sufficient  evidence 
for  such  purchaser  and  purchasers,  and  those  claiming 
under  him,  her,  or  them,  that  such  recovery  or  reco- 
veries was  or  were  duly  suffered  and  perfected,  ac- 
cording to  the  purport  of  such  deed  or  deeds,  in  case 
no  record  can  be  found  of  such  recovery  or  recoveries, 
or  the  same  shall  appear  not  to  be  regularly  entered 
on  record :  Provided  always,  that  the  person  or  per- 
sons making  such  deed  or  deeds  as  aforesaid,  and  de- 
claring the  uses  of  a  common  recovery  or  recoveries, 
had  a  sufficient  estate  and  gower  to  make  a  tenant  to 


^ 
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such  writ  or  writs  as  aforesaid,  and  to  suffer  such 
common  recovery  or  recoveries." 


CHAP;  IV. 

• _ 

In  what  Courts,  and  of  what  Things  a  Recovery  may  k 

suffered. 


1.  Cmurt  ofCofmtum  Pleas. 

8«  Of  the  Counties  of  Lancaster 

and.  Durham. 
3.  Of  the  County  and  City  qf 

Chester. 

5.  Of  Great  Sessions  of  Wales. 

6.  (^Hustings  in  London. 
J.  (jlfAn^eTit  Demesne. 


8.  Ciwyhdld  Courts. 

9«  Of  what  things  a  Recoverf 

may  be  suffered. 
\l.  Rents. 
13.  Advowsons. 

15.  Tithes,  S^o.  . 

16.  But  not  of  a  Fishery. 
17*  By  tvhat  DeseriptUm. 


Of  the  counties 
of  Lancuur 
tnd  Uurham. 


Section  1. 

« 

Court  of  Com.  A  co&tMdK  fecov^ry  can  in  general  only  be  suffered 
»««««•      in  the  Court  of  Common  Pleai  at  Westminster,  be- 
cause a  real  action  cannot  be  commenced  or  prose- 
cuted in  any  other  court. 

•  2.  Common  recoveries  may,  howdrer,  be  suffered 
of  lands  lying  in  the  counties  palatine  of  Lancaster  and 
Durham,  in  the  respective  courts  of  thosi^  counties, 
and  not  in  the  Court  of  Common  Pleas  at  Westminster 
because  the  King's  ordinary  writs  do  not  run  in  those 
counties. 

3.  The  county  of  Chester  having  been  palatine  ever 
since  the  Conquest,  has  always  had  courts  of  its  own 
for  the  cognizance  of  pleas  in  all  real  actions,  and  com- 
mon recoveries  have  been  suffered  in  thosfe  .courts. 

By  the  stat.  34  &  35  Hen.  YIIL  c.  26.  ^  6.  the 
Chief  Justice  of  Chester  is  authorized  to  hold  sessions 
twice  in  a  year,  in  the  shires  of  Denbigh,  Flint<,  and 
Montgomery ;  and  by  ^  40.  of  the  same  statute  it  is 
enacted,  that  every  person  suing  a  writ  of  entry  in 
the  post  for  any  recovery,  shall  pay  such  fines  for  the 
same  as  is  used  in  the  King's  Chancery. 

4.  B^  the  statute  43  i^liz.  c.  15.  ^  4.  it  is  recited, 


Of  the  county 
and  dty  of 
Chester, 


/TUkXXXYl.    Becavenf.    a/ir.  §6— 11.  991. 

that  the  mayor  of  the  city  of  Chester  had  been  time 
eut  of  inind  accustomed,  in  all  common  recoreries 
suffered  before  him,  to  award  writs  of  dedimus  poteita* 
tern,  and  to  receive  warrants  of  attorney  from  the 
tenants  or  vouchees  in  such  Recoveries. 

6.  By  the  statute  34  &  35  Hen.  VIII.  c.  36.  §  40.  9f  ^f*'L^"- 
it  is  enacted,  that  common  recoveries  may  be  suffered 
at  the  courts  of  great  sessions  in  Wales,  in  like  manner 
and  form  as  in  the  Court  of  Common  Pleas  in  England. 

6.  By  the  custom  of  London  common  recoveries  ofHuttinjffin 
mAy  be  .suffered,  upon  writs  of  right,  of  land  lying  3  Re^ '57. 6. 
within  the  precincts  of  the  city  of  London,  in  the  court  ^|*"'*  ^"''* 
of  hustings.  ; 

.    7.  A  recovery  may  be  suffered  of  lands  held  in  an-  ofantitmde- 
tient  demesne,  in  the  courts  of  those  manors  whereof  ^^^' 
such  lands  are  held«    And  by  the  statute  59  Geo.  III. 
c.  80.  persons  suffering  recoveries  in  such  courts  may  . 
vouch  by  attorney. 

8.  By  the  custom  of  several  manors  in  which  there  copyhoia 

courts* 

are  copyholds,  a  recovery  may  be  suffered  in  the  copy* 
hold  or  customary  court  of  such  manor,  of  the  copy-* 
holds  held  thereof;  of  which  an  account  will  be  given  Tit.  37.  c.  2. 
in  the  next  title. 

9.  A  common  recovery  may  be  suffered  of  every  of  what  things 

^  .         .  .a  recovery  may 

kind  of  real  property,  whereof  a  writ  of  covenant  may  besuffwed* 
be  brought,  for  the  purpose  of  levying  a  fine ;  as  of 
an  honour,  barony,  manor,  castle,  messuage,  land, 
meadow,  pasture,  underwood,  heath,  moor,  &c. ;  and 
in  general  a  common  recovery  may  be  suffered  of  any 
thing  whereof  a  writ  of  entry  ^r  disseisin,  or  any  other 
writ  of  entry,  will  lie. 

10.  A  common  recovery  may  be  suffered  of  an  un- 
divided part,  as  well  as  of  the  whole.    And  where  a 
person  who  was  seised  of  a  third  part  of  a  manor,  cro.  Car.  lio. 
suffered  a  recovery  of  a  moiety  of  the  manor,  it  was 

Jield  good  for  a  third  part. 

1 1 .  A  common  recovery  may  be  suffered  of  a  rent*  lupts. 
charge  issuing  out  of  lands.    And  therefore  if  one  Pi(ot|  97. 
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Yideinfrs,  grants  a  rent  to  A.  in  tail ,  remainder  to  B.,  a  com- 
TumerT.  ™^^  recovery  may  be  suffered  of  it.  But  of  an  an- 
Turner,  1  Bia  nuity  charged  on  personal  estate,  a  common  recovery 

cannot  be  suffered. 
Advowsons.  12.  It  was  determined  in  Dormer's  case,   that  a 

Ante,  c.  2.  «•         »       #• 

RecoT.  97.       common  recovery  might  be  suffered  of  an  adyowson 

in  gross,  upon  a  writ  of  entry.  Mr.  Pigot  says,  this 
must  be  understood  of  an  advowson  appendant  to  a 
manor ;  but  could  not  be  of  an  advowson  in  gross, 
since  the  parson  has  the  freehold ;  and  that  therefore 
it  ought  not  to  be  by  writ  of  entry  eh  le  post,  but  by 
writ  of  right  of  advowson. 

13.  A  common  recovery  may  however  be  suffered  of 
an  advowson  in  gross,  and  a  small  quantity  of  land, 
on  a  writ  of  entry  mr  disseisin. 

Bayiey  V.  14.  Thus  whcrc  thc  Validity  of  a  common  recoverj% 

2  Witt.  R.  116.'  which  had  been  suffered  of  an  advowson  in  gross,  and 

one  acre  of  land,  upon  a  writ  of  entry  sur  disseisin, 
was  questioned,  as  to  the  advowson.  Upon  searching 
for  precpdents,  sii^teen  v^ere  found  where  recoveries 
of  advowsons.lri  gross  and  a  little  land  had  beenr  suf- 
fered, upon  writs  of  entry  sur  disseisin  ;  and  no  case 
found  wher,e  sucli  a  recover jf  was  ^ve;r  held  bad.. 

The  Court  pefused  to  hear  any  argument  against 
the  recovery ;  but  said,  that  if  ^this.  were  res  intSgra, 
perhaps  it  might  not  be  right ;  yet  quod  fieri  mm  debuit 
factum  valet.  And  gave  judgment  that  the  recovery 
was  good. 

Tithes,  &c.  15.  In  consequence  of  the  statute  32  Hen.  VHI.  c.  7. 

which  has  been  already  stated,  a  common  recovery 
may  now  be  suffered  of  every  kind  of  ecclesiastical 

^xTfVT^    ^^  spiritual  profits,  which  are  in  tne  hands  of  lay  per- 
sons; as  of  tithes,  oblations,  portions,  pensions,  &c* 

feSe"t&^*  16.  It  is  said  by  Pigot,  that  a  common  recovery 

Pigot,  96.       cannot  be  suffered  of  a  fishery,  common  of  pasture, 

WeitSymb.  .  ,  '     •■  >  •' 

77.  b.  ^  3.        estovers,  services  to  be  done ;  nor  of  a  quarry,  a  mine, 
^  *    '       or  a  market ;  because  these  things  are  not  in  demesne, 
but  in  profit  only. 


*, 
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17.  With  respect  to*  the  descriptions  which  are ^y ''*"*<*•• 
necessary  to  be  used  of  those  things  whereof  a  com- 
mon recovery  is  suffered^  they  should  be  the  same  as 

in  a  p7*acipe  quod  reddat^  in  an  adversary  suit.  But 
as  recoveries  have  been  long  considered  as  comipon 
aissurances,  and  conveyances  by  consent,  great  indul« 
gence  has  been  shown  to  them  by,  the  judges. 

18.  Thus  where  a  person  who  was  seised  of  a  manor  Thinnev. 
and  of  two  closes  reputed  part  of  the  manor»  suffered  {v^t^si. 
a  common  recovery  of  the  manor  with  the  appurte*  ^  ^'''  ^^• 
nances ;  and  whether  the  recovery  was  a  bar  as  to  the 

two  closes  was  the  question.  It  was  resolved  by  all 
the  Court  that  the  lands  reputed  parcel  of  the  manor 
should  pass ;  because  it  appeared  by  the  deed  of  uses 
to  have  been  the  intent  of  the  parties  that  they  should 
pass ;  and  because  the  constant  practice  and  received 
opinion,  since  Sir  Moyle  Finch's  case,  had  been^  that  rtt.35.c.  \b. 
lands  reputed  parcel  should  pass. 

19.  A  person  being  seised  in  tail,  among  other  land^^  Baker  t. 
of  two  marshes,  called  Knightsswick  and  Sbuthwick,  \wu    ' 
lying  in  an  island  called  Gamby,  in  the  parish  of  North'* 
fleet,  suffered  a  recovery,  in  which  South  Benfleet  and 
many  other  parishes  were  named,  and  also  Camby, 

but  the  parish  of  North  Benfleet  was  omitted.  And 
the  question  was,  whether  the  lands  in  North  Benfleet 
passed  or  not.  The  Court  agreed,  that  the  town  and 
parish  being  omitted,  though  Camby  was  a  lieu  cannu, 
yet  being  in  a  town,  the  recovery  did  not'  extend  to  it. 
That  a  recovery  in  a  town,  parish,  or  hamlet,  is  good ; 
and  perhaps  in  a  place  known  out  of  a  town,  parish,  or 
hamlet ;  but  to  admit  a  recovery  of  lands  in  a  place 
known  in  a  town,  would  be  absurd,  for  there  is  no 
town  in  which  there  are  not  twenty  places  known. 

This  case  was  denied  to  be  law  by  Lorjl  Chief  Jus-  2  Mod.  -in. 
tiee  North,  who  said  that  it  had  been  long  disputed 
whethcir  a  fine  of  lands  in  Ueu  connu  was  good,  but  that 
in  the  titne  of  King  James  I.  the  law  was  settled  ui 
that  point  that  it  was  good ;  and  for.thc  same  reason  a 

yot.  v.  SB 
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Lef«rT. 
Hosier, 
2  Mod.  47. 
S.  C.  bf  the 
name  of  iooM 
T.  Watt, 
1  Med.  206. 


AdfiaoBV. 

1  Mod.  850. 

2  Vent.  31. 
PreeiD.24U 


Xiile  XXXYl.    Recdvcry.    Ch.vi.  §20,21. 

'  reeoYety  vmvAA  be;  good,;  fee  Jliejr  wer^  both  amicable 
siiite,^  and  coramon  asaunmces,  and  as  they,  grew  more 
itt  practice,  the  judges  haw  eiEtended  them  &rther. 

20.  Sir  Samuel  Jonea  being  tenant  in  /tail  ef  lands 
in  Shrewsbury  and  Cotton»>  which  w,ere  within  the 
liberties  of  Shrewabury,  auffo^  a  ccHni^on  recovery 
of  all  his  lands  lyoig  withia  «the .  liberties  qf .  Shrews- 
bury;  and  the  question  ^vus^  whether.,  the  lands  in 

^Cotton,  whi<A  was  a  4istinct^^,  though  Mriihin  the 
liberties/sboUld  pass.    Ifcwas  adjudged^  that  as  the 
jory  had  found  Cotton  to  be  a  vill  within  the  liberties 
of  Shrewsbury,  the  laada  ia^Gotton  shoyld  pass  by 
the  recovery  b  .         .        .... 

'21.  bi  ejectment  ci  special  v^erdict  was  ^fi^und^  that 
there  %as  a  parish  of  Rippon,  and.  a  vill  <of .  Bippon, 
but  the  latter  was  not  co^^c^tep^ive  with  th^  former : 

'  thfat'a  person  who  was  tenant  in.  tail-  of:  lands  in  the 
parish^  but  out  of  the  viH,  ^bargained  und  sold* all  bis 

f  lands  lying  in  tibe  parish  iof.  Rippon^  with  a.  covenant 
to  levy 'a  filled  afid.sufieir;at  recovery,  to  ^  uiies  of  the 
deedt  that  a^c^mmcHi  recovery  was  accoidingly  suf- 
fk'ed  of  one' huMdred  acres;  of  la^.lyitgiin  Rippon : 
that  the  tenint  in  tail  faad^n^ianda^in  ;thQ  vHl.of  Rip* 
p<m;and  that  the  mtention  pf  ^ the:  parties  iWiis»  that 
all  the  lands  in  the  parish  of  Rijpipoiat^otti^  pa9s*  It 
was  argued^  that^  tiie  comm#a  law  knows  no,  sych 
division  of  the  kingdom  as. fpaiishes,.,]|u,|  pi^y  the 
division  of  vills ;  and  therefore  where,  a^  plao^is  named 
in  a  record,  and  mo  moK  said,  it  4S}  always  intended 
a  vill;  consequently  1^ that  tjhe  iiecoFery»  ^  it  passed 
any  lands  at^-:  all,  could  only;.pasei  .those. in  the  viH. 
But  the  CJourtt  wene  oC:  opinion,  that  the  recovery 
should  extend  tOfth^^landsiin  the^acish  .of  Rippon: 
1st;  Because  ^oftherwiae  the  racovei^. would  be  void,^  it 
being  ibundthitt  the  tentfet  in.tail  had jio  l9nd^  in  the 
vitt'of  .Rippon;  :2dly .  Because  it  plainly  «pp^u«d  to 
be  die  intention  of  the  parties  that  this  should  \»  In* 
tended  the  parish  '>f  Rjppon,  not  because  the  jury 
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had'  ibund  it,  (for  the  judges  fiaid  th^y  wotild  pay  no 
attentioh  to  that;)  but  b^ecaiise  it '  appeared  •  by  the 
bargain  and  dsfle  to 'be  the  intention  of  the  parties 
that  tte  reeovery-  shodld  extend  to  all  the  lands  in  the 
parish  of  Rippon,  'and  not  be  confined  to  the  lands  in 
the  vill  of  Rippcm ;  for  tk«  bai^in  and  sale  and  re-^ 
covery  >^re  to  be  considered  as  one  assurance.  And 
althbtil^h  a  place' spoken  of  simply  is  in  law  intended 
a  vHlr  Dtnd  if^Mft^'  premmftk^  dime  probetmr  in  con-- 
trarmki  yet  here  w^  sufficient  proof  of  the  intention 
of  the  parties. 

"  &2.  In  a  writ  of  error  tiKftd  a  judgment  on  mre  M«ieyn 
fadas  in  the  Conrt  of  King's  B^ich  in  Iretand,  brought  c!mper,346. 
to  reverse  four  common  recoveries  in  the  Court  of 
Cmiimon 'Pleas  there,  two  of  lands  in ithe  county  of 
Litnferick/  stnd  two  of  lands  in  Ae  city  of  Limerick, 
Mr.  Buller  for  the  plaintiff  in  «rror  objected,  that  the 
several  de&oriptions  in  all  the  font  recoveries  were 
bad.  *Ther^  were  fourteen'  parcels  in  each  recovery ; 
ttrfd  tb^  principal  Ofbjeetions  to them-were :  i.  As  to  the 
ptemfee^  in  the  county,  bec«use  some  were  demanded 
thu9,  ^  all- those  the  M8de#-tewny  and  lands  of,  &c. 
containing  by  estimation^^a  many  acres,"  without  set- 
tidl^  out  thd-  i^aiity  «f  the  lands  ;  that  a  recovery 
codld'feiot  be  sUffbred  ot*  a  town,  i^nd  tiiat  so  many  acres 
by  estimation  Wais  uncerttun.  ii.  That  o^ers  were 
<fes;6ribed  thus,  ''  «1I  that  p«t  of^the  towh  and  lands, 
&c.  now  t>r  late  in  the  tenure  Of- A.  B.,"  which  was 
vague  and  uh<^rtain.  i¥i.  That  two  patens  w6re  de- 
sciibed'  '^  ^'  6ont&ining^  a  plough-land,'^  which  was . 
also  vague^emd  unoertain.  In  respect  of  the  premises 
in  th^  t\ifs  h^'dbjected,%hak  they  we're  <all  demanded 
by)%hlf  description  ttf  ^  metouage  or>  tenement/'  which 
was  tmcertaiuif  and  also  as -being  said  to  be  *'  now  or 
lafe  in  the  ^nure,''  &c;  He  insisted  tiia^  a  recovery 
hto  dd  efl^^  until  execution,  therefore  the  description 
of  the  premises  should  be  so-  certain  that  the  idieriff 
may  know  how  to  execute  it,  and*  if  bad  in  ejectment, 

3  B  8 
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a  fortiori  in  a  pracipe.  Mr.  AUeyne,  for  the  defettd'anf 
iu  error,  said,  he  should  consider,  i.  What  degree  of 
precision  was  required  by  the  register  to  the  de-^^ 
scription  of  lands  demanded  in  a  precipe  quod  reddiU. 
u.  What  indulgence  was  to  be  given  to  a  common  re- 
covery, as  a  conveyance  and  common  assurance. 
III.  Whether  from  the  locality  of  these  particular 
lands,  the  descriptions  were  not  sufficient,  i.  It  was 
a  general  rule,  that  the  form  of  the  register  must  be 
followed  ;  but  there  were  cases  tiiat  admitted  of  a  de- 
viation from  it.  The  general  principle  upon  which 
all  forms  were  founded  and  upheld,  was,  that  the  de- 
fendant might  know  what  he  was  to  defend ;  and 
therefore  whenever  the  term  used,  either  in  respect  of 
1  Roi.  Rep.  the  quantity  or  the  quality,  was  sufficiently  certain 
and  notorious  to  answer  that  purpose,  it  would  be 
good,  though  not  particularly  named  in  the  register. 
II.  Great  favour  was  to  be  shown  to  common  recoveries, 
because  they  were  now  a  species  of  conveyance  and 
common  assurance  of  land.  They  were  not  like  the 
cases  cited,  most  of  which  were  cases  in  ejectment, 
which  are  adversary  suits,  and  where  the  objec- 
tions arose  in  consequence  of  some  essential  defect, 
which  was  fataL  But  a  common  recovery  was  in  the 
nature  of  an  amicable  suit,  which  admitted  of  a  greater 
latitude ;  and  any  description  that  would  be  good  in  a 
5  Rep.  40.  deed  would  be  good  in  a  common  recovery,  iii.  With 
Poph.  22.  regard  to  the  local  situation  of  lands  in  Ireland^  it  bad 
always  been  understood  that  the  Judges  of  Ireland  knew 
the  description  of  lands  in  that  country  better  thsm  the 
Judges  here, -and  therefore  credit  ougjit  to  be  given  to 
their  knowledge.  It  was  expressly  held  in  2  Roll. 
Rep.  166.  1  Stra.  7L  and  1  Burr.  623;  which  last 
case  in  principle  answered  all  the  objections  that  had 
been  made.  Another  argument  arose  upon  the  sta- 
tutes of  jeofails,  which  was,  that,  being  after  verdict, 
tliey  w^re  now  too  lat^.  As  to  the  objections  made 
to  the  ps(i*ticular  descriptions  of  these  lands — i.  The 
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word  "  town*'  in  Ireland  did  not  mean;  as  it  does 
here,  houses  inhabited^  but  was  merely  a  technical 
description  of  a  particular  district,  and  is  notorious 
there.  11.  With  respect  to  the  uncertainty  of  "  so' 
many  acres  by  estimation/'  it  was  sufficient  if  the 
general  boundary  was  known ;  it  was  not  necessary 
that  the  precise  measure  should  be  accurately  ^nd- 
exactly  ascertained:  and  as  to  the  term  ''land/'  in 
legal  acceptation  it.  always  meant  arable,  iii.  The 
term  *' messuage  or  tenement"  does  not  stand  alone, 
but  is  acfcompanied  with  other  words  descriptive  of 
its  situation,  which  render  it  sufficiently  certain  for 
the  Sheriff  to  deliver  possession ;  besides,  it  was  the 
same  description  that  was  used  in  the  deed  of  settle- 
ment by  which  the  estate  was  entailed ;  therefore^ 
even  if  the  descriptions  were  more  doubtful,  the  Court 
would  make  such  a  construction  as  would  support  2  Mod.  233. 
them. 

Lord  Mansfield. — The  consequences  of  those  objec- 
tions are  so  great ;  they  are  so  void  of  the  least  glim- 
mering of  reason  and  common  sense ;  and  it  would  be 
attended  with  such  vast  inconveniences  to  the  public 
in  many  cases,  without  a  possibility  of  doing  good  in 
any,  if  in  common  recoveries,  which  are  a  species  of 
conveyance  and  common  assurance,  such  nice  excep- 
tions were  to  prevail ;  that  the  strictest  proof  of  their 
being  founded  in  law  is  necessary  to  induce  the  Court 
to  overturn  a  recovery  on  such  grounds.  By  the 
settled  law  of  the  land,  men  by  deeds  may  fetter  their 
estates ;  but  tenant  in  tail  when  of  age  may  unfetter 
them,  observing  a  certain  form.  In  this' case  there 
can  be  no  doubt  of  the  meaning  of  the  tenant  in  tail, 
or  his  power  to  unfetter  the  estate.  The  only  ques- 
tion id,  whether  he  has  done  it  agreeable  to  the  proper 
form ;  that  is',  whether  he  has  described  the  premises 
with  sufficient  certainty.  Now  the  description  which 
he  has  used,  is  the  identical  description  in  the  deed 
which  created  the  fettering;-  and  the  objection  which 
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ifi  made,  is  notsomtK^  that  that'ClescriptiQAi&  uncer* 
tain ;  as  thattiix  or  seren  hundred  yeai9  ag^^  inffta  ad? 
verse  action, '  there  Waa  a  .doubt  :wbptbef  such  an 
objectioit  would  not  bare  laih ;  and  tberofor^i  the;,  de- 
fendant would  make  the  ^me  objection  (^94:^1^  the 
same  doubt  now.  'But  acommdq/reeQT^ry^  j)s  tnvt  ax^ 
adverse  action.  It  is  said  4bat  ^'  allcthat  iffiBBmg^  or 
tenement  ^ith  tiie  appurtenances,  f^ijttiaite  jyaftbo  Jawg 
between  the  two  abbey*gates^iiQw  or  late  in  OQCuqifttioQ 
of  J .  C .'  his  under-tc^naintB  or  assigns,  in  tlie  ijQuntjy:  fd 
the  city  of  limerick,''  i»  too  vague  aiid  UQQeir|aiQ# :  9ut 
one  must  look  with  a  mieroacopiQ  ey^  to.dJ£Qow,,jthftt 
a  messuage  or  tenement^  &c.  isso  uiie^aiafitd€«c;rtp- 
tion,  asthat  the  sheiiff,  or  any  ^^tlier  per^9ii»  could  ^lot 
know  how  to  find  the  premises  by  it;  and  /th^^l^r 
tion  can  only  he  made  by  a  person  who  pores  ^vevthe 
syllablm  of  ^e  words.  . .      .* 

The  objections  are  of  two  sorts,  and*!  have  no  doubt 
as  to  either.*  *  i.  That  the  premises  in  the  cpuQty  ate 
demanded  thus :  ^^  all  those-  the  :^o^</e,<(m7a^  w^^Undf^ 
containing  by  estimati<»fi  &€.  ;^  whieb^  it  •  ins^  axgi)fNl  is 
uncertain,  both  itt-respeetolquaUtyiaDd  <il<ai^;^ky.  ^ 
to  that,  it  was  admitted  that  ^Vctf^/^'>ls;B;>goi^ 
scription  in  Englaiid^  /'  ThoH,'  vf^  determinijbd  to  &e 
a  good  descriptidi^*4n  ^CottiAgham/v^sKing,  4  Burr. 
623. i  and  *'  land,''  meaner  <iria6le  tend,,  TI»o  ip:?ctj9}>r 
jection  is,  that  the  pf^msea  in:  the  city  ar^  peeprihed 
thus  V  ^'  all  liiat  mess^lSage  es  tee^mi^i'.^th.  a  garden 
or  meadow  thereto  b€l<mg^, .  situate^  Ac.  aad  now  or 
late  in  the  occupation  of,  &o."  whicb^'if  h^  been- con- 
tended, would  be  a  bad  descriptiion  ifi  ejacfiaeiit;. 
There  ai'e  many  cftses  in  ejeetment  which  have  g^n^ 
very  i^x' indeed ;  and  th^elbire  the  dootiw  of  ^o^e 
cases  oi(gbt  not  to  be  extended.  A$  to  thel.fsauthprity 
in  3  Wils.  38.,  which  would  hayegrie^  T^eigh^  om  w- 
count  of  Its  beiitg  sq  Tectat,.the  judges. in  l^ft  lause 
decided  u^nst^thdrowji:privateoeimc^  apd  inclina- 
tion,  because  they  held  themselves  boimd  by/antfao- 
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inty.      But  tbare  the  words  were  only  messuage  or 
tatemejit,  without  any  other  deich^dion.    H«re  there 
are  oth^r  words,  "  with  thia  appurt^avoesattd  a  gat- 
den,  &!c.';  "which  ikovs  that  "mesauag&or  tenement" 
aittwo'irordifortfaeisaanettiuDg,  and  tfaulaoth  mean 
a  dwellli^-honae;     Baittbis  is  not  any  fundamental 
ground  of  dcttirminaibion  in  the  present  owe. ,  ^^Htat  I 
ground  my  Dpinuiu' upon  is;  the  principles  laid  down 
in  Dormer's  case,  6  Co.  40.  b.  reported  also  iaPopban, 
23. ;  and  the  distinctitm  the  Court  there  take,  between 
adverse  actions  And  common  recoveries,  which  at  that 
time  were  become  a  common  iissurance  and  convey- 
ance of  lands,  &c.  and  which  the  Court  say,  "  being 
also  made  by  assent  between  the  parties,  shall  and 
always  have  had  a  different  eoEposition  from  what  is 
given  to  a  recovery  by  pretence  of  title,  or  to  the  pro- 
ceedii^  in  any  other  i^  action,  to  which  they  are 
not  to  be  compaied;   therefore,  a  common  recovery 
maybe  suffered  of  an  advowson,  common  in  gross, 
waiTAi,  ind  the  lit£e;-'and  the  intent  of  the  parties 
shall  be  observed."    Now  the  objection  in  this  case  is 
an  ob)ectk>n  to  the  "very  same  description  as  is  used 
by  the  ancestor  in  the  deed  «lHch  created  the  entail. 
The  sole  object  of  the  recovery  is  to  unfetter  the  pre- 
mis^S'so  entAiledf  and  therefore  I- will.not  depart  from  ' 
this  aiicitently,eBtabliiBhe4  prkieiple  to  do  such  cruel 
injustice,  both  agai*sHhe  intention  of  the  parties,  and 
against  public  convenience.    9fot  onepreoedent  .has 
been  bit6d  where  sueh  a^  objection  has  been  held  good 
in  the  cftse  of  a  common  recovery. .   3nt  a  case  of  a 
fine  has  been  cited  where  it  was  allowed;  and  fri — 
Uience  it  has'  been  argued  by  analogy,  that,  it  is  b 
in  a  common  Tecovery;  but  that  ailment  does  i 
h<^d:    His  Lord^p  (h^  cited  the  .case  $f  Addi«<Hi 
Otway,  and  said,  this  decision  i&  an  instance  of  lib 
dity  that  woitld  not  faavn  been  adopted  or  followed 
an  adv««e  pradjie.     So  in  many  other  mstaooea; 
ad  advoWson>-  fot  which  no  advers^MtiMi  wiU  jie^  1 
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a  common  recovery  will :  therefore,  «s  the  distinction 
between  amicable  and  adverse  suits. exists— aa  the  in- 
conveniences of  avoiding  the  recovery  would  be  great 
-^-as  no  precedent  in.  point  is  produced,  and  there  is 
no  possibility  of  doubt  about  the  intent  of  the  parties 
—I  am  clearly  of  opinion,  that  the  judgment  of  the 
Court  of  King's  Bench  in  Ireland  ought  to  be  aJ&med. 
cfThe  other  Judges  concurred,  and  the  judgment  was 
, affirmed. 
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CHAP.  V. 
Parties.  t0  a  Recovery^ 
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.  1.  Who  may  suffer  a  Recovery,  , 
^;  AHens.       .     ■    ^  ■    - 

3*  Married  Women. 

6..  Who  are  disabled  from  suf- 

feftng  a  Recovery. 
6.  The  King. 


7>  Pfirtons  <^Ha^ed. 

8.  Infani$. 

IS.  jSscaptkm^Inftmt  TrusSm. 
20.  Idiots  and  Lunatics. 
92.  Tenants  for  Life. 
S5.'  Whomajf.take  bjf  Reanmy. 


Section  1. 

WhomayiufferA  coMMOK  recovery  having,  from  its  origin,  b^n 

considered  as  a  common  assurance  or  conveyance,  by 
which  lands  were  transferred  from  one  person  to  ano- 
ther; and  the  de&ult  and  admission  of  judgment  by 
^  the  tenant  and  vouchee  being  as  much  their  voluntary 
act  as  if  they  httd  conveyed  the  land  by  feoffment  and 
livery,  or  any  other  act  in  pais;  it  was  hdd,  that  all 
*  those  whom  the  law  enabled,  in  other  instances,  to  dis- 
pose of  their  property,  and  who  are  of  full  age  and 
sufficient  understanding,  should  have  power  'to  >»bffer 
a  common  recovery, 

AiieiM.  .  <  2.  An  alien  may  suffer  a  common  recovery;  ibr/as 
^*'^*  *  '  has  been  already  stated,  he  has  the  freehold,  <8ndi»a 
good  tenant  to  the  pruscipe  until  office  £»und. 

MwTied  3.  Although  a  writ  of  entry  might  always  have  b«sn 

-brought  against  a  husband  and  wife;  yet  it  was  fi»^- 


women* 
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merly  much  doubted  whether  a  married  woman  could  4  Vm.  Ab. 
be  vouched  with  her  husband,  because  she  ought  to 
be  privately  exammed,  and  the  Court  of  Common 
Pleas  had  no  warrant  to  examine  her,  and  a  married 
woman  could  not  be  examined  without  a  writ.^    It  is 
iiowever  said,  in  Mary  Portingtons  case,  that  the  ioRep.43 «. 
usage  bad  always  been,  upon  a  common  recovery 
against  husband  and  wife,  to  examine  the  wife,  and  to 
^rant  a  dedimus  potestatem  to  take  her  acknowledgment 
upon  .examination^  as  in  the  case  of  a  fine* 
,    Pigpt  says,  the  .^mniMtion^itf^  married  woman  Recov.66. 
was  whoUy^  disused :  this  is  however  a  mistake ;  for  ^^^' 
now,  whenever  a  husband  and  wife  appear  in  the 
Court  of  Common  Pleas,  to  suffer  a  common  reco- 
very^ the .  wife  is  always  privately  examined  by  the 
Serjeants  at  the  bar,  as  to  her  consent. 
.    4.  Where  a  warrant  of  attorney  to  vouch  iii  a  reco- 
very is  acknowledged  before  commissioners  appointed 
by  virrit  of  dedimus  paUstatem  de  attarnatofadmdo,  by  a 
husbmid  and  wife,  the  commissioners  are  positively 
rdirected  by  a  rule  of  court,  which  has  been  already  Ante,  c  3. 
stated,  to  examine  the  wife  separately  and  apart  from 
the  husband,  as  to  her  free  and  voluntary  consent  to 
such  recovery.    And  it  is  now  settled  that  a  married 
woman  is  as  fully  bound  by  her  voucher  in  a  common 
recovery,  as  by  a  fine,  and  for  the  same  reason,. 
.  S.  In  enumerating  the  persons  vdio  are  disabled  whoandt». 
from  suffering  recoveries,  we  shall  begin  with  those  f^^^.'"^* 
whose  disabflities^arise  from  the' rules  of  the  common  ^^"~* 
law ;  and  then  proceed  to  those  whose  disability  is 
created  by  act  of  parliament. 

6.  The  King  cannot  suffer  a  common  recovery ;  for  The  King. 
if  he  does,  he  must  either  be  tenant  or  vouchee;  and  piim,  74. 
in  both  casein  the  demandant  must  count  against  him, 
which  the  law  does  not  allow. 

7.  It  is  said  in  Jenkins,  251.,  that  if  tenant  in* tail,  Penomat. 


the  remainder  in  fee,  is  attainted  of  treason,  a  common  ^'^^' 
recovery,  in  wjuch  he  is  tenant  or  vouchee,  doe&  not 
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bar  the  remainder ;  for  the  estatetail'vestsr  in  the  King 
without  office^  If  he  dies^  and  the  heirof  kis.body.  is 
vouched,  this^  also  is  no  bar.to  tfae.fieaMLinder;  fof  the 
estate  tail  did  not  descend  uponihim^  but  was  ^seated 
in  the  King  before/ without  office,  i  >  ^  •  ..    u  - 

8.  Ihfaiits  ate  not  capable  of  suf&rifig  common  re- 
coveries, OB  account  of  their,  want  of  understanding:; 
although  3f  an  in&nt  is  permitted  to  aufier  a»  common 
recovery  in  person,  he  ni'uibt,  a^  in^  ^  case  of  a  £ne, 
and  for  the  sanle  i^^ason,  reverse  it  dunngfliisia^cy, 
which  must  be  tried  by  inspection  of  tbe.  judges, 
o^rwise  the  recovery  will  biad:hisi  fear  ever  aSter; 

9.  TheDe  are,  iioweven  two  caseiB  in  wbiek  it  iippears 
to  have  been  determined  thai  a  commiln  rec4ver^  suf- 
fered by  an  iniknt,- who  appeased}  in  {tersoa,  iniigbt!be 
reversed.  But,  Ipresutte,  that  t)iesb  zecdn^^  irifere 
avoidiid  dtfriiig  Ibe  ifafiwcy  of.tfae.Koudiee$.;  fot^JDie 
jmnciple;  t|M  kF  i^overy  sulBfened'by:aii^in&^ 

far  siinilaf  td  a  §3^'  that  k^  tafinot  be.  xetessiefl  .ai^r 
the  infi^t  eomes  of  ag6,isiaost.deariy/8tatedJ)y.L(uod 
Cdke  and  I>t^, '  ii^  llie  )plticx&  ^jabore  ci^d;'  Sutfl  'xe- 
cd^fnised^'iba -cade  stibsfequehti  tb  thosi^' "^t  .'iiuai- 
ttoned  r  4n  which  It  wius  *fes0lved,cthat  Si^b'^he'iin  m&bt 
suffered  %  V^^'otery ,  andf  appeeatsfed^in '^exiion;  it  iirfit 
of  error  did  iotfi^H&fter  he  attained  bis  fullagi&r  txA 
it  is  said,  Miat^tbeC^iittdeHVetcMl  th^*<ii|iiiA<te^^ 
;c6i)f($rB)ft^  witk^^e  otiier  jiidgis^  it  being  a  ibdt&r  of 

grtii ^M^ftti  V  f  r-  ? :  •  -w  ,-.    ',. .  ^   : .;;, ;:;: .'  ' 

le.  Buiif  W  itifant  suffers  a*  comitioii  tedoV^/m 
^irhicli  h^'  appears  hf^0:itotii4%  lie  miy  .teVente .%  Jt 
any  tim^  after  he  attains  *  bis  fjuU  ag^;  jte  it  iott^M 
tried  b^  a  jufy  Vh6ther  he  was  an^ixflk^ibr  not  i*ben 
he  appoihted  an  attoniey,        *     ^  ; ...    ..  /,   ., 

11;  Tlkus', wW<e  a  writof  eJrror  wiS  birought'lb tt- 
versc'a  bomtnon  recovery^  andtbe  orfor^a^igsed tWi 
that  one  of  the  v6tichees  was^^  ftmt  coYtii^  abdf  ^der 
age,  and  that  she  appeared  by  ftttionl^^y :,;; I..: . 
:  \  It wta  det6nnified#  that  tbe  recoYfliQr. aboold  belie- 
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versed,  although  the.  woman  had  attained  hf^r  full 
age,  because*  it  might  be  tried^  by^  a  jury  wheilier  the 
warrant  of  attorney  was  made  by  a  person,  .uqd^r  9.g(^ 
or  not. 

12.  It  was  formerly  doubted  whether  a  common  re^  lo  Rtp  43.  a. 

1  1  'i^^v  111*  I*  Cn>«  £Us«  471. 

covery  bound  an  mfant  who  appeared  by  his  guardian;  codb.  lei. 
and  tiie  practice  therefore  was,  when  an  j;n£ptnt  i^r 
tended  to  suffer  a  common  recovery^  that  he  and  h;s 
guardian  should  petition  the  ^ing'  to  grant  letters  uqder 
the  privy  seal  to  the  Judges-  of  the  Court  of  CpQunqn 
Pleas,  directmg  them  to  permit  such  infimt  to  sui^r 
a  common  recovery.    But  it  was  still  in  Uie  discretion  uft  of  urd 
of  the  judges  to  permit  the  infant  xo  suffer,  it  or  not,  J^u^V^B-gvo. 
according  to  the  cbcumstance^  of  the  case ;  ^0)4  if  the 
judges  upon  exannination  found  it  neces6ai:yi  i^  th^J: 
it  would  be  advantageous  to  the  infant  th|Lt  he  sltoiild 
suffer  a  recovery,  they  then  adviittedr  persons^  pf  ktiown 
integrity  and  fortune  to  appear  as  guardiaaa  to.fhe  in^ 
fant,  and  to  join  with  him  in  sufferiag  arecoTery  ^ 
court* 

13.  The  Earl  of  Devon  devised  his  estates  to  his  Blount's «», 
son  theJBarl  of  Newport*  who  was  then  an  infant  Cff  the  Jenk.  ctnc. 
age  of  eighteen.}  and  among  the  po6sessif>n^  pf  the  shr^j.Mack- 
said  earl  was  th^  manor  of  Wansted,  which  ^.h^  l^ft<to  rTem^ei' 
his  son ,  itt  tail,  with  several  repiainders  ^er,    .The  ^  '*•     ^^^ 
Earl  of  Devon  was  greatly  ^n  debt,  and  ^ad  appointed  Heticet  v  ue, 
cert^  honourable,  persons  tabe  guar4if|is  oj^  his.' son,  2Saund.9'4. 
who  found  it  necessary  to  seU  the  said  mjanar  o(  y^saiT 

sted  for  payment  of  the  earl's  debts;  .  They  therefore 
petitioned  the  King  that  he  would  write  to  the  Judges 
of  the  Common  Pleas,  that  a^eommon  r^oyeiyryshould 
be  suffered  of  this  manor,  whidi  his  Majesty  di4.  ^  Aud 
upon  examination  of  the  infant  privately^  and  o/  hH& 
guardians  in  court,  and  oi  the  oircunstancesL  .of;  the 
case,  a  commqn  recoyeiy  was  aci^ordingly.i^uffer^diAio 
wjiichi^e  Earl  of  Newport  and- his  gusprdians /^er^ 
vouclied  in  person. 
'    14.  Pi)  the  other  handi^  the  judges  have  refufie4  to  iui.Ha3nn. 
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permit  an  infant  to  suffer  a  recovery  by  his  guardians, 
where  the  reasons  for  the  application  did  not  appear 
to  them  sufficient. 
Sir  J.  St.  Ai.  15.  Sir  John  St.  Alban,  being  of  the  age  of  nine* 
&jk!&^'  te^D,  his  sister,  who  was  next  in  remainder  to  him, 
and  also  his  heir  at  law,  married  one  of  his  footmen. 
He  petitioned  the  King  for  leave  to  suffer  a  common 
recovery,  who  referred  it  to  the  Judges  of  the  Com- 
mon Pleas,  before  whom  several  precedents  of  reco- 
veries, suffered  by  infants  upon  privy  seals,  were  cited. 
The  Judges  observed,  that  seven  of  the  petitions  were 
by  fathers  upon  the  marriage  of  their  sons,  and  an 
equal  recompense  given;  whereas  here  was  neither 
father  nor  marriage  in  the  case.  They  said  this  case 
had  been  carried  too  far  already,  and  therefore  would 
not  allow  it* 

16^  Common  jrecoveries  suffered  by  privy  seal  are 
now  disused,  and  private  acts  of  parliament  are  uni* 
versally  substituted  in  their  stead. 
Tit.  32.  c.  4.        17;  If  an  infant  is  permitted  to  suffer  a  common^ 
recovery,  he  must  make  a  tenant  to  the  pracipe  by 
feoffment,  and  give  livery  of  seisin  in  person,  by  which 
means  the  feoffment  is  only  voidable;   whereas,  if 
the  infant  appointed  an  attorney  to  give  livery  of 
seisin  for  him,  the  feoffment  would  then  be  absolutely 
void. 
Enception.  18.  Au  infant  trustee  may  join  in  a  common  reco- 

Til.  35!^!"'  Very,  under  the  statute  7  Ann  c.  19.,  if  he  is  directed 

so  to4&  by  the  Court  of  Chancery. 
El  pute  19:  Thus,  where  a  person  who  was  a  trustee,  de- 

3  Adk?559.  visod  all  his  estates  to  his  son,  who  was  then  an  in- 
fant, in  tail,  with  remainders  over;  a  petition  was 
preferred,  that  the  infant  to  whom  the  trust  estate  was 
devised  might  be  ordered  to  convey  by  recovery,  pur* 
suant  to  the  statute  7  Ann  c.  19.  Lord  Hardwicke  at 
first  thought  there  must  be  an  application  for  a  prsry 
seal,  but  the  act  being  general,  ''  that  the  in£uit  shall 
Convey  lands^  as  the  Court,  by  order,  shall  direct;" 


\*  'f 
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bis  Lordship  made  an  order,  that  the  infant  should 
convey  by  a  common  recovery. 

20«  Idiots,  lunatics,  and  generally  all  persons  of  ^^'^  *^  lu- 
weak  understanding,  are  disabled  frotn  suffering  re- 
coveries, as  well  as  from  levying  fines ;  though  if  an 
idiot  or  lunatic  does  suffer  a  common  recovery,  in 
which  he  appears  in  person,  no  averment  can  afters- 
wards  be  madQ  that  he  was  an  idiot  or  lunatic,  for 
the  same  reason  that  such  an  averment  is  ijot  admis- 
sible against  a  fine.  But  if  an  idiot  or  lunatic  is  i">t-  3'*  <^-  ^« 
vouched  by  attorney,  I  presume  such  an  aver^ient 
would  be  admitted,  upon  the  same  principle  that  an 
averment  of  infancy  may  be  made  against  -a  warrant 
of  attorney  acknowledged  by  an  infant  for  the  purpose 
of  suffering  a  common  recovery ;  as  the  fact  of  idiocy 
may  be  tried  by  a  jury  as  well  as  that  of  infancy. » 

21.  Evidence  of  weakness  of  understanding  has  wentwonh*! 
been  admitted  to  invalidate  a  deed  to  make  a  tenant  iT*  *"  '  ^* 
to  the  pracipe  for  suffering  a  common  recovery. 

22.  By  the  common  law,   if  a  praecipe  had  been  TcBuufer 
brought  against  a  tenant  for  life^  and  a  recovery,  suf-  n^,  le. 
fered,  it  would  have  barred  the  persons  in  remainder ;  ^*^  ^*  ^'  *' 
but  this  being  justly  considered  as  a  grievance,  it  is 
enacted  by  the  stat.  32  Hen.  VIII.  c.  31.  that  all 
common  recoveries  suffered  by  tenants  for  life,  with- 
out the  consent  of  the  persons  in  remainder  or  rever- 
sion, shall  be  totally  void. 

23.  If  after  this  act,  a  tenant  for  life  had  made  a  Figot.  w. 
lease  for  years,  and  the  lessee  had  made  a  feoffment, 

and  2i  praecipe  had  been  brought  against  the  'ftoffee, 
and  he  had  vouched  the  tenant  for  life ;  such  a  reco- 
very was  not  within  the  statute,  because  the  tenant 
for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  Eliz.  c.  8.  was  passed, 
reciting  that  several  tenant^  in  tail,  after  possibility, 
and.  other  tenants  for  life  or  lives,  had  suffered  com- 
mon recoveries,  to  the  prejudice  of  thpse  in  remainder 
or  reversion : 
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It  was  therefore  enacted,  •  that  all  such  recoveries 
had  or  prosecuted  by  eovio,  against  any  such  parti- 
cular tenant,  or  against  any  other,  with  voucher  ov^ 
of  sUdb  particular  tMiant,  shall,  a^  against  all  persons 
in  remainder  or  reversion,  be  utterly  v^id  aad  of  no 
loan,  c  7.      effect.    Provided  diat  that  act  shall  hot  extend  to 
recoveries  by  good  title,  or  to  recoveries  by  assent 
and  kgreemeht  of  th»  peraonfr  in  remainder  or  rever- 
sion; so  that  such  assent  appeared  of  record  ijot  any  of 
'  •  hef  Majesty^s  courts! 
wiMinaaT.         24.  lu   couseduen^e  of"  the  last  proviso  in  this 
oo.Kni.562.  statute,  a  tenant  for  life  may  join  with  the  persons  in 
?iS^*? 7* "*'  teruAnAer  or  reversion  in  suffering  a '  common  reco- 
very, without  incurring  a  ^forfeiture. 
vnMmayttke      25.  With  rcspcct  to  the  persons  who  are  capable 
yreoonwy.     ^^  taking  an  estate  by  a  common  recovery,  as  any 
pei^on  may  sue  out  a  writ  of  bntry,  it  follows,*  that 
khj  pers6n  may  be  demandant  in  a  conimon  recovery ; 
and  the  uses  of  a  reoovery  may' also  l)e  declared  to  any 
^    one  'capftlile  of  taking  lands  by  way  of'^anl.  such  as 
"   "      mfatitd,  riiarrie^d  womenv  ^corporations  sole  or  aggre- 
gate, dr  /airy  other  jidi'^ons,  not  <5onsi^Ilre'd  in  law  as 
civilly  dead. 
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*    t  f 


CbM^o^  recoveries  being  j«idiciaf  pro)6eedihgs,  must 
he  carried  on  according  to  4he  estdblisfaed  'fdrms  and 
Solemnities  of  a-  real  action ;  |>ut  as  thby  are  smfiered 
with  the  consent  of  all  parties,  and  considered  as  com* 
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mon  assurances,  the  Court  of  C<:>nmoA  Pleas  bas,  iit 
many  cases,  allowed  them  to  be  amendied ;  on  the 
same  ground  as  that  on  which  fines  are  allowed  to  be  . 
amended.-         '     -  •  ;.  ^ 

2.  A  mistake  inthewjit  of  entjry^  on  wiuch  a  com**  writ  of  entry. 
mon  recovery  was  saflTered,  was,  in  a  modem,  case,  faSiriuPuu! 
allowed  to'  be  amended^  by  iosertjung  50  aeres  instead  '^^* 
of  30,   '  Lord-Ch.  J.  Eyre  doubted  wlietber  the  Court 
had  powei'  to  do  it,  in  coQseqtjenjce  of  the  determina- 
tion  in  L(»rd  Pembroke's-  case ;  but  Mr*  Juatice  Ro6ke  TSt.  35.  c.  7. 
observe^,  that  by  the  stiat  8  Hen.  yi..c.  12.  original 
writs  might  be  amended,  as  to.  Ini^takes  o£  the  clerks* 

3.;"WIveife  air  evident -mistakis  appears/in  th0  names  »•■»€•  or uit 
or  description  of  the  parties^  the  Court  haa  allowed 
it  to  be  amended.   - 

4.  A  common  recovery  was  suffered  in  a  writ  of 'w«^Nor- 
entry  in  the  post  against  ElizabMh  Pind^  aiid  inthe  *^'    "' 
warrant:  of  attorney' she  was  called  Alicia:  the  wbr- 

i:ant  was  allowed  to-be amendQ<jL .^      ... 

5.  A  jpottimdn  f^eovery  was  .f^;Teed  tq  be  suffered,  ctupmanr. 
wherpin  John  Chapman  and  Richari^  EJ.tQp  were  to  itST'  '^"^ 
be  demandants.     By  the  mistake  of  a  clerk,  the  writ 

of  entry  was  sued  -out  in  the  nan^s  of.  Jphuf  Chap- 
man and  John  Eiton.  The  recovery  was  allowed  to 
be  amended. 

6.  A  warrant  of  attorney  was  given,  in  order  to.  i^m. 
sdSer  a  common  recovery,  by.William  Reynolds  and 
Hester  his  wife.    The,  serjeanjt  ^w^ho  topk  %he  warrant 

of  attorney  certified  the  same  to  be  given  by  William 
Reynolds  and  MartM^t  his  iwilie:  and  the  mittimus 
and'  transcript  werelnade  of  a  wacrant  given  by  Mar- 
garet, and  the  recovery  was  ^;itered  accordingly.  •  It 
was  allowed  to  be  amended. 

7;  A  common  recovery  was  suffered  by  R.  Callow  Tfewte  v. 
et  fu^t  without  ipepticming  thef  name  of  the  wife,  ^nd  ^^^'^"^ 
it  WW ldlow«dt6)>e amended.;  .     .    ; 

d.  A  PBOovery  was  allowed  to  be  amended,  by  wayw  v-  cduI. 

'    "  "-*  •  ^  "^    thtfd,  2  Black. 

chaiiging  the  words  Ann,  the  wife  of  Henry  Goodwin/  lup.  1230. 


Lord  V.  B'lKOCi 
Barnest^l. 


Detcription  of 
thooutcf. 


SUdom*  v. 

LaudyPigoty 

171. 
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to  Elizabeth,  in  conformity  to  a  fine  and  deed  to  lead 
the  uses  of  it» 

9.  A  rule  was  made  absolute  to  amend  a  common 
recovery,  by  transposing  the  names  of  the  demandant 
and  tenant,  pursuant  to  the  deed  making  a  tenant  to 
the  pracipe  for  the  recovery.  Biscoe  had  been  de- 
mandant, and  Lord  tenant;  but,  by  the  deed.  Lord 
was  to  be  the  demandant,  and  Biscoe  the  tenant. 

]  0.  In  the  same  manner,  where  a  mistake  appears 
to  have  been  made  in  the  description  of  the  estates  in- 
tended to  be  comprehended  in  a  recovery,  it  has  been 
allowed  to  be  amended. 

1 1  •  A  common  recovery  was  agreed  to  be  suffered 
of  lands  in  Alphampton  and  Magna  Hermney,  in  the 
county  of  Essex;  but  by  mistake  the  same  was  suf- 
fered of  lands  in  Alphampton  and  Lamarsh.  It  was 
ordered  to  be  amended. 

12.  A  common  recovery  was  'agreed  to  be  suffered 
Mttttn,  FSfoc,  ^£  lands  in  New  Church,  Levington,  and  Mersham, 

but  New  Church  was  totally  omitted.  Upon  exa- 
mining the  deed,  to  lead  the  uses,  it  was  ordered  to  be 
amended. 

13.  A  common  recovery  was  agreed  to  be  suffered 
of  two  messuages  and  one  garden  in  London;  but 
being  only  suffered  of  one  messuage,  it  was  allowed  to 
be  amended. 

14.  The  pracqx  and  writ  of  entry  in  a  common 
recovery  were  allowed  to  be  amended,  by  adding  the 
names  of  several  parishes  which  had  been  omitted. 

16.  The  deed  to  lead  the  uses  of  a  recovery,  men- 
tioned *'  all  the  vouchee's  lands  in  Aldeiiham,  orelse- 
a.  154.  ^b^^>  ^^  ^^  county  of  Kent,  in  the  occupation  of 

Robert  Goddard  rented  one  en- 


WhitwtUT. 


Brook  V 
dolph,  PSioCf 
1 72. 1  Ttunt. 
4M. 


JenkinnDT. 
Suplei,  Pnct. 
Rcf .  C.  P. 


HenteU  r. 
Lodgo, 
2  Blaeky  R. 
747. 

:\  wni 

whttieiv.      Robert  Goddard. 

riotticinCi 

:<  Bflt,4r  M.  tire  fSurm  of  the  vouchee  (all  sworn  to  be  intended  to 

&fi5 

.   pass  by  the  recovery),  being  principally  in  the  parish 

of  Aldenham,  but  part  thereof  lay  in  the  parish  of 

J^^  ^'      Mersiliam,  which  was  not  known  to  the  parties  when 

jd.sai         the  recovery  was  suffered.    The  Court,  after  taking 
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a  day  to  consider  of  it,  allowfed  the  Vecovery  to  be 
amended,  by  inserting  the  word  Mershani. 

16.  On  a  motion  to  amend  the  recovery  of  lands,  Wttm  n 
&e.  in  the  town  of '  Kingston-upon-Hull,  by  inserting  aabcs.     * 
the  words,  in  My  tan,  arid  th6  words,  and  county,  thereby 
making  the  description  of  the  lands  to  be  ^^  in  My  ton, 
in  the  town  aiid  county  of  Kingstonmpon-Hull.'*  The 
deed  to  lead  the  uses,  described  the*  parcels  to  be 
situate  *•  in  the  lordship  of  My  ton,  in  the  county  of 
York,  or  in  the  town  and  county  of  Hull,  lately  pur- 
chased of  Thomas  Yates."    And  it  was  proved  by 
affidavit,    that   one  William    Crowle   purchased   of 
Thomas  Yates  the  lands  intended  to  paks,  being  in 
the  tO¥^ship  of  My  ton,  in  the  town  and  county  of 
Kingston-upon-Hull,  and,  in  1728,  settl&d  th^m  silc^ 
cessively  oh  George  and  RicMfd tJ^rowli ift' tafl: ^t^ 
George  died  without  issue,  and  Hichard;  being  tlieii 


tenant  in  tail,  and  having  no  other'laindslii  Kingston** 
upon-HulL  did,  in  1754,  suffer  this  5recovevy.:^  The 


Court  directed  notice  tb  be  giv6i  to^  the?  tenant,  and] 
on  his  consenting,  made  the  rule  absolute^' 

17.  A  recovery,  which  had  been^uffered  hin6  LoRfamid 
years  before,^  was  bV^erfed  to  "be  amende^i  by  putting  BiniM|2i. 
the  word  Trul,  the  naihe  of  a  vill,  iiiEo  l6  proper 
place,  according  to  the  deed  of  uses. '  Trul'hdd  feefen 
by  mistake  put  into  the  recovery  as  an  advov?^sOh,  Ihdt 
as  a  vill  yvrhere  lan^  lay.  It  was  objected  against 'this 
amendment, '  i.  Tkat  die ,  estate  wis  in'  trustees '  at 
the  time  of  the  recovery,  and,  consequently,  tl|e  trus- 
tees not  l>eing  parties,  there  wds  no  gfood  l^jiant  to  the 
pracipe.  ii.  That  the  I'anSU  were  customary  tenure. 
III.  That    the/i^Lriii^s  .w^o  ,s\^  the    recovery 

were  vplunteers.  iv/ That  tte  wife  of  Pulleh/the 
vouchee,  was  d,ead,  anil  a  recovery  could  not  th^n  be 
suffered  to  bar  the  remainders.  The  Court  sftid,  they 
would  not  enter  into  the  question,  whether  in  equity, 
recoveries  of  trust  estates  would  biair  legal  remainders^' 
^r  into  the  other  objections.    Whea  the  recovery,  waa 
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amended,  valaU  quantwn  vakre  potest,  the  intention  of 
the  parties  was  the  foundation  for  the  amendmeat* 
The  transaction  appeared  to  be  fair,  and  without  fiatid 
or  collusion.  The  principle  upon  which  they  went, 
was  the  statute  8  Hen.  VL,  to  amend  the  misprisioD 
of  the  clerk.  A  precipe  was  the  cursitor  s  instruction 
for  an  original  writ;  a  deed  of  uses  was  the  derk's 
instruction  for  a  recovery.  The  precipe  aad  deed 
were. the  things  to  amend  by;  and  Mrs.  PuUen  being 
dead^  an  amendment  was  the  only  remedy  left» 

18.  Where  there  has  been  a  mistake  of  the  clerk  in 
the  words  of  the  judgment,  the  Court  has  ordered  it 
to  be  amended. 

19.  Thus,  there  are  two  instances  where,  upon 
motion  to  ameiid  a  recovery,  by  striking  out  the  words, 
it  is  iu0wiged,  and  inserting  the  words,  it  is  con^Jend, 
liie  Court  hiui  ordered  it  to  be  done ;  because  such  an 
amendment  related  to  the  act  of  the  Court  in  giving 
judgment. 

20.  Amendments  have  also  been  allowed  in  the  writ 
of  seisin,  and  in  the  return  thereof. 

&1 .  Thus,  where  a  writ  of  seisin  was  rightly  directed 
to  the  sheriffs  of  the  city  of  York,  but  not  returned  in 
the  name  of  any  sheriff ;  though  a  *mistaken  return  in 
the  singular,  instead  of  the  plural  number,  was  en- 
dorsed on  the  writ ;  the  prayer  of  seisin  and  return  of 
the  writ  were  ordered  to  be  first  amended,  and  the 
roll  and  exemplification  accordingly. 
*  22.  No  amendment,  however,  is  allowed  in  a  com* 
mon  i^ecovery,  unless  where  there  appears  an  evident 
mistake  or  misprision  of  the  clerk,  or  where  there  is 
something  to  amend  by. 

23,  Thus,  in  the  case  of  Wynne  and  Wynne*  an 
application  was  made  to  the  Court  of  Common  Pleas, 
to  amend  the  teste  and  return  of  the  writ  of  entry;  and  a 
rule  to  show  cause  was  granted*  The  Court,  after  hear^ 
ing  counsel  on  both  sides,  and  consideration,  was  of 
opinion  that  all  amendments^  must  be  consistent  Yith 
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the  rules  of  law,  and  there  must  be  sofnething  to  ameinL 
by.  In  this  case  the  vouchees  by  law  .could  uot  appear 
tt&til  the  return  day  6f  the  writ  of  suininons,  and.  the 
power  of  attorney  given' by  Alithea  to  appear  on  that 
day  was  revoked  by  her  death  in  the  intermediate  time. 
By  the  statute  8  Hen.  YL  original  writs  are  ameadabte,  ^ 
a  wrong  by  misprision  of  the  clerk,  ot  whene  there  is  *  \ 
any  thing  to  amend  by.  Here  wad  no  misprittoii  jof 
the  clerk,  the  writ  was  made  agreeable  to  fak  inetruo^- 
tions,  and  there  was  nothing  to  amend  by ;  the  sonend^ 
pienf  prayed  was  to  amend  in  the  first  instance j  The 
rule  was  discharged. 

24.  Thus,  where  a  motion  was  made  to  amend  a  Actm  t. 
recovery,  by  striking  out  the  city  of  Litchfield,  and  2  Bhok'R. 
inserting  the  county  of  Stafford,  Mdth  other  coose^  ^^^' 
quential  amendments,  wheresoever  the  names  of  tkA 
county  and  sherifi"  occurred,  and  also  by  insetting 
Longden  (the  name  of  a  vill)  after  Abnall,  atiother  Yill 
named  in  the  recovery ;  the  Court  <^erved,  that  it 

was  a  gross  mistake  in  the  attorney  eonCemed,  in 
suing  out  only  one  recovery  instead  of  two ;  and  that 
they  would  willingly  give  the  parties  all  the  assistance 
they  legally  could  to  effect  their  evident  intent,  but  it 
was  beyond  their  power.  In  the  cases  of  amendments 
which  had  been  cited,  the  party  had  no  estate  in  the 
vill  or  county  struck  out ;  therefore,  quoad  koc,  the 
recovery  had  no  operation ;  but  the  present  applica- 
tion was,  to  annul  a  valid  recovery  in  the  city  of 
Litchfield,  which  had  operated  upon  lands  therein  for 
near  forty  years,  and  to  substitute  in  its  stead  a  re«^ 
CO  very  in  the  county  of  Stafford.  The  motion  was 
refused. 

25.  In  a  recovery,  a  farm  called  Thiefside,  other*  PemosT. 
wise  Thievishead,  was  described  to  be  situated  in  iHjnLk.R. 
the  forest  of  Inglewood,  in  the  parishes  of  Heskit  in  ^^' 

the  Forest  and  St.  Mary's,  Carlisle,  or  one  of  theffl, 
in  the  county  of  Cumberland.  It  was  afterWArd* 
discovered  tlutt  the  whole  of  the  said  fiurm  Was  not 

set 
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within  the  parishes  of  Heskit  in  the  Forest  and  St. 
Mary's,  Ca[rli8le,  as  described  in  the  recovery ;  but 
that,  part  of  it  was  in  the  parish  of  Lazonby,  in  the 
8vBeos»i^e.  cottnty  of  Cumberland.  It  was  moved  to  amend 
4^Twi&$.  ^^  recovery,  by  inserting  the  word  "the  parish  of 
wlnSl^' ***  JLatotaby,"  on  an  affidavit  of  the  owners  of  the  lands, 
u!m' ^  ^^  vouchee,  stating  as  above,  and  that  he  meant  to 
include  all  his  estates  in  the  county  of  Cumberland 
in  idle  recovery,  and  that  he  did  not  know,  when  he 
suffured  the  recovery,  that  any  part  of  the  said  farm 
was  ia  the  parish  of  Lalzonby.  The  Court  would  not, 
on  this  affidavit  alone,  grant  leave  to  amend;  but 
upon  reading  the  deed  to  lead  the  uses,  there  was 
found  the  following  clause :  ''And  all  other  the  estates, 
manors^  or  lordships,  mesuages,  lands,  tenements,  and 
hereditaments  whatsoever,  situate,  lying,  and  being 
in  the  county  of  Cumberland."  -  This  was  holden  by 
the  Court  sufficient  to  warrant  an  amendment,  as  it 
appeared  oa  the  face  of  the  deed  itself.  And  the  rule 
fiir  Amendment  was  made  absolute. 
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AliAndanJSntailofaRentCharge.  I  inspect  Tiil^  Deeds. 

Section  I. 

•     •• 

rfTSSLT**  T^^^  variety  of  inconveniences  which  were  produced 
Mtaiei  ttU.     fay .  the  statute  De  doms  conditionalibus,  and  the  im- 

7  df  obtaiMng  a  parliamentary  repeal  of  it. 


fV.     *1 
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imloced  t&e  Judges  to  adopt  every  possible  means  of 
evading  and  invalidating  it ;  but  the  progress  waa 
gradual/ and  it  was  a  long  time  before  it  was'com^ 
pleteiy  effected. 

2.  T9ie  first  rule  which  the  Judges  adopted  on  this 
subject  was,  that  the  issue  in  tail  could  not  avoid  the 
eviction  of  his  ancestor,  provided  he  was  left  a  recom^ 
{>ehse  in  value  for  the  estate  tail  of  whreh  he  was 
evicted*  Thus  it  was  determined  very  soon  after  the  !•  Re?.  37  k 
statute  De  dchisy  that  if  a  tenant  in  tail  was  evicted 

of  bis  estate  tail,  and  recovered  over  in  value ;  such 
recovery  in  value  was  a  good  bar  to  the  estate  tail, 
bebatise  the  issue  had  a  recompense* 

3.  It  was  resolved;  upon  the  s^ine  principle,  tiut  a  vut  n.  as. 
lineal  warranty  with  assets  was  a  goodbartotheiasne  ii^*7i2. 
ih  tail.    However  Lord  Coke  observes,  that  if  a  tenant  1^^393.  ^ 
in  tail  aliened  with  wartanty;  leaving  assets  to  de«  ^^  ^  ^^*  ** 
acebd,.  'and  the  issue  in  tail  aliened  f&e  assiBts  aiid 

died,  the  issue  of  that  issue  should  recover  tiie  estate 
tail ;  beqaiise  the  Kneal  warranty  descended  to  hiin 
without  assets :' 'Which  shoWs  that  the  isbue  in  tail 
could  not  be  barred^  unless  he-had  a  full  recompnse 
in  value. 

4.  The  rule  that  the  issue  in  tail  could  not  avoid 
the  alienation  of  his  ancestor,  provided  he  had  a  re- 
eotopehse  in.  value,  was  still  Cirther  extended^  by  a 
decision  of  the.  Judges  in  44  Edw,  IIL»  by  whieh  it 
ivas  determined,  Uiat  if  a  tenant  in  tail  granted  a  « 
rent^charge,  in  consideration  of  a  release  of  rig^t,  to  , 
a  person  who  had  a  prior  claim  to  the  estate,  such  a 
grant  should  bind  the  issue  in  tail ;  because  it  was 
made;  for  his  benefit;  and  the  estate  tail  descended  to 
him  tks  a  recompense  for  the  grant. 

5.  Thus,  where  a  person  brought  a^  replevin  for  OcuvUa ' 
taking  his  cattle,  the  defendant  avowed,  for  that  one 


Nicholas  was  seised  in  tail  of  the  manor  of  B.,  and  y^Ml2u 
had  issue  John  and  Joan ;  Nicholas  died,  John  being 
then  in  Ireland ;  Joaui.  the  daughter,  entered  .and 
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diod  nmaed,  leaniig  issue  a  son  named  Nicholas,  iriio 

eaterad ;  John,  the  atOk,  having  rotumed  from  Iidaadi 

sued  for  the  land,  but  agreed  to  release  aU  bis  right 

to  the  estate  tail  to  his  nephew  Nicholas,  in  conside* 

ration  of  a  jg^rant  from  Nicholas  of  a  rent  of  201.  per 

§mm,  with  powe#  of  distress.    This  rant  being  sifasi^ 

wards  in  anrfear,  a  distress  and  avovry  were  made  on 

the  lairids  ahasged,  whioh  were  thea  in  the  possessioii 

of  the  issae  of  }f  ichelas.    The  Coart  w$b  of  opinion^ 

HMt  aa  Nitfhojaa,  who  was  tenant  la  tail,  gianted  this 

Mat  in  aonsider^ion  6f  a  release  of  light  from  Jc3m, 

lirho  was  aeaUy  entitled  to  the  estate  taiU  the  grant 

was  good,  and  snffieieak  to  bind  his  issue  ia  tail,  be* 

aadrtrthe  estate  tail  desbended  (o  them  an  ar  recem- 

fnm  tat  this  rent.  * 

6<  in.tha  prooeding  modes  of  barrmg  estates  ttdl, 

•  it  ma^^ba  obserredi  that  the  reeomp^ue  in  value 

vinch  deaeended  to  die  issue  in  tail  was  sreal.    But 

in  Ifi  Bdw;  ly.  a  case  arose,  in  which  dm  Judges  caiv 

riad  this  prineiple  to' a  much  greater  length ;  and  de» 

teanined  that  a  nominal  and  fictitious  ncompense 

dasa^ndittg  to  the  issue  in  tdl,  should  be  an  effeetosl 

bar,  not  only  to  the  issue  in  tail,  but  also  to  the  pes* 

iMNis  entitled  to  the  lemaindera  aad  revesaion*    And 

as  the  validity  of  reeoFeries,  even  at  this  day,  depends 

upon  the  authority  and  principles  laid  down  in  (hat 

ease,  it  will  be  proper  to  state  it  fiilly. 

wcinmi-fe  7.  L  B.  being:  seised  in  fee  of  the  lands  in  questfon, 

i2Bd#. IV.     tfl^^^  them  to  one  Wilham  Smith,  to  hold,  tp  Urn  and 

Year  Book,  H.  j^e  heirs  of  his  body,  by  force  of  which  he  was  seised. 

vu.  13  Ed.  1.  William  Smith  died,  leaving  Humphrey,  his  eldest  sen, 

sll^Ab.  dt.     o^  whom  those  lands  descended^  who  entered,  asd 

^Jl^^;"^     was  seised  perfarmam  doni,    Humphrey  enfeoffed  one 

Tiegos  of  the' said  lands  in  fee,  who  rendered  them  to 

te  said  Huniphrey  and  Jane  his  wife,  and  to  thebeifa 

of  theur  two  bodies,  remainder  in  fee  to  the  said 

Qumphray,  by  foree  of  which  they  were  seised.    Scnne 

time  afterwards,  Jane  died,  on  which  HumphK^y  be^ 


dune  sole  seised  of  theaaid  Iwdi  it  Ufl ;  and  beittg 
tlius  sttted^  ona  Taltarum  brought  a  wht  of  right 
against  Humphrey,  and  counted  of  his  poasessioft 
against  him*  Humphrey  made  defence,  and  vouched 
to  warranty  one  R.  King,  who  entered  into  the  war^ 
ranty,  and  joined  the  mtse  on  the  mere  right ;  after- 
wards R.  King,  the  vouchee,  made  default^  and  de* 
parted  in  contempt  of  the  Court ;  in  consequenee  oS 
whicht  final  judgmrat  was  given,  that  the  demandant 
Taltarum  should  recover  the  lands  iu  questioQ  against 
Humphrey,  and  that  Humphrey  should  recover  lauds 
of  equal  value  of  R,  King,  the  vouchee^  Humphrey 
aftwwards  died,  without  leaving  heirs  of  his  body ; 
and  the  question  was,  whether  Richard,  the  brother  of 
Humphrey,  who  was  heir  in  tail  to  those  lKnds»  should 
be  barred  by  this  recovery  ?  It  was  determined  by 
all  the  Judges*  that  the  estate  tail  was  not  barred  by 
this  recovery,  because  the  tenant  in  tail  was  not  seieed 
of  Ae  estate  tsil  at  the  time  of  the  recovery,  but  of 
another  estate;  and  as  the  recovery  in  value  goes 
according  to  the  esfiite  whereof  the  tenant  was  seised 
at  the  time  of  the  recovery,  and  not  in  recompense  of 
the  estate  be  had  not,  the  issue  in  tail  could  have  no 
reciMnpense  in  this  case,  and  therefore  was  not  baifrad 
by  the  recovery. 

It  is  observable,  that  this  case  was  conducted  with  rigot,  9. 
a  good  deal  of  art ;  for  at  first  stg^t  the  decision  saems 
tQ  be  against  the  validity  of  a  common  recovery  in 
barring  estates  tail,  but,  from  the  arguments  of  the 
Judges,  it  appeared  they  were  all  of  opinion  that  if  die 
tenant  in  tail  had  been  actually  seised  of  the  estate 
tsil  at  the  time  of  the  recovery,  the  recompense  in 
valtte  would  then  have  descended  in  lieu  of  the  estate 
tail,  and  therefore  the  issue  in  tail  would  hare  been 
barred, 

8.  All  the  writers  on  our  law  have  dated  the  sra  of 
eommcm  reooveries  from  this  decision,  althou^  the 
preceding  cases  show,  that,  so  early  as  the  reign  of 
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Sdward  III;  the  Judges  mexe  extremely  well*  inclined 
to  give  tenants  in  tail  every  assigtance*  for  enaUiog 
them  to  unfetter  their  estates. 

9»  It  is  evident,  from  this  case,  that  the  reason  on 
which  the  Judges  grounded  their  original  determina- 
,  tion,  that  a  common  recovery  ^as  a  good  bar  to  an 
estate  tail»  was,  because  the  issue  in  tail  had  a  recom- 
pense in  value,  either  real  or  fictitious,  for  the  estate 
tail  which  was  recovered ;  but  as  several  cases  arose, 
in  which  the  recompense  in  value  could  not  possibly 
extend  to  all  the  estates  which  were  barred,  the 
Judges  have  at  different  times  exerted  theur  ingenuity 
in  inventing  other  reasons  to  support  the  validity  of 

2  Ut.  29.       common  recoveries.  -  Thus,  in  the  ease  of  Hudson  v. 

FfMin.  3«.     b^sqh^  in  Mieh.  23  Car.  II,,  Lord  Chief  Justice  Hale 

is  reported  to  have  said :  **  The  recompense  of  the 
value  is  the  reason  of  the  bar  by  commen  recovmes, 
as  to  the  issue  in  tail,  but  not  the  reason  why  it  bars  as 
to  him  in .  remainder  or  reversion.  But '  Ae  reason  in 
this  case  is,  because  the  reeoveror,  in  supposition  of 
law,  is  in  of  the  estate  tally  and  that  in  judgment  of 
law  has  still  continuance;  as  at  common  law,  the 
donee,  post  prolem  suscUatam,  might  have  aliened  and 
barred  the  donor ;  and  a  commcm  recovery  is,  as  it 
were,  a  conveyance  excepted  out  of  the  statute  De 
domB^  and  the  reeoveror  is  in  of  the  estate  which  the 
donee  had ;  but  the  issue  in  tail  is  barred  to  claim  it, 
in  respect  of  a  supposed  recomp^ise  by  the  recovery/' 
1  stn.  289.  '  10.  In  Mr.  Ratcliffe's  case,  which  was  argued  before 
the  Lords  Delegates,  6  Geo^  I.  Mr.  Baron  Mountague 
observes^  that  the  words  of  Sir  M.  Hale  respeotiag 
recoveries  had  been  cited,  and  4iaid,  *M  never  found 
my  opinion  on  the  dictums  of  reporters,  in  wUoh  they 
are  very  apt  to  mistake  the  words^and  sense  of  the 
Judges  from  whom  they  take  them;  and  so  it  seeing 
to  be  in  that  c{[se.  .  Lord  Hale  is;  there  reported  to 
have  said,  that  the  recompense  in  value  is  not  the 
xoason  why  common  recoic^ries  are  btis^  to  the  i«* 
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mainder-men,  but  beeause  those  are  conveyances  ex^ 

cepted  out  of  the  statute  De  danU.    But  it  is  the  text 

of  litt.  ^  968.  that  if  a  tenant  in  tail  suffered  a  feigned  ' 

recovery,  the  issue  might  falsify  it  in  aformeden.  This 

shows  that  at  common  law  such  recoveries  as  we  now 

make  use  of  to  bar  estates  were  not  known;   and 

therefore  it  would  have  been  ridiculous  in  the  statute 

De  doms  to  have  excepted  recoveries,  since  common 

recoveries  were  not  used ;  and  recoveries  on  good  title 

could  not  be  imagined  to  be  included.    If  issue  was  ^ 

taken  on  the  disseisin  alleged  in  the  writ  of  entry,  and 

fonnd  for  the  demandant,  and  so  the  recovery  on  a 

}>oint  tried,  thift  at  common  law  would  bar  the  issne^ 

there  lying  an  attaint  against  the  jury ;  though  wlm» 

it  was  by  defkult  it  would  not.    But  afterwards  ano-» 

ther  middle  way  was  found  out  and  favoured  by  the 

Judges,  to  prevent  the  inconvenience  of  pevpetuities ; 

and  that  wa^  where  the  tenant  in  tail  appeared  and 

vouched  over,  and  the  vouchee  made  de&ult,  aind  so 

there  was  a  judgment  for  a  recompense  to  one,  wad 

for  the  hskds  demanded  to  the  other.   .This  judg-  SaUusas* 

ment,  though  by  default,  and  without  issue  tried^ 

was  held  4  bar,  on  account  of  the  recompense  in 

value/' 

11.  It  is  extremely  clear,  from  what  has  been  pre*^ 
mised,  that  the  effect  and  validity  of  common  reco« 
veries  cannot  be  supported  by  any  of  the  maxims  or 
principles  of  the  common  law,  but  that  they  are  a 
Jictio  juris,  adopted  for  the  purpose  of  destroying  that 
species  of  perpetuity  which  was  created  by  the  sta- 
tute De  donis;  and  the  numerous  advantages  which, 
arose  from  the  decision  of  the  court  in  12  £dw.  IV. 
was  a  sufficient  justification  of  it.  Besides,  common 
recoiteries  have  now  continued  so  long,  and  their  titi* 
iity  is  so  folly  understood,  that  the  determination  of 
the  Judges  in  Taltarum^s  case,  so  far  from  being  con-  iBiack.it  254. 
sidered  as  an  unwarrantable  stretch  of  their  authority,c  115."''  *^ 
maat  on  the  contrary  be  acknowledged  to  have  been  a  ^^  ^^' 
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meaaure  of  great  puUic' utility,  aod  from  whicb  thw 
country  haa  dorired  infinite  advaatage. 
nieemrybon      12^  But  whatever  woro  the  reasons  on  whicb  tlia 
an  tstate  xmL   ^j^jj^y  ^f  eommon  recovories  were  originally  foundedt 

it  may  now  be  laid  down  as  a  certain  masiim  or  rule 
i>f  law»  which  haa  prevailed  for  several  centuviest  that 
a  common  recovery  is  an  aaaurance  wiiereby  all  te^ 
nanta  in  tail  are  enabled  to  bar  their  estates  tail,  and 
convert  them  intto  estates  in  fee.  And  in  Mary  Per* 
ioR«p.37.5.  tington'a  case,  11  Ja«  I.  it  was  determined,  that  a 
judgment  given  against  t^iant  in  tail,  upon  a  voucher 
and  recompense  in  value,  would  bind  the  estate  tail, 
notwithstanding  the  statute  Ik  dom  canditumalibuii 
whether  the  recovery  was  upon  good  title  or  not.  And 
that  the  judgment  given  in  such  a  cam  for  the  twsnt 
in  tail  to  have  in  value,  would  bind  the  estate  tail»  id^ 
though  no  recompense  was  had*  * 

13.  A  common  recovery  is  a  good  bar  to  the  isaue 

in  tail,  though  th6  tenant  in  tail  dies  be&re  the  |*eeo« 

very  is  executed. 

ABu,'fr3.         14,  Thus,  in  Shelly^s  case,  'whne  a  tenant  in  tail 

%^35!^'  '  sufiered  a  common  recovery,  ai^  died  ea  the  same 

^  ^'  day,  before  the  Court  had  awarded  a  writ  of  hakn 

facias  seUinamj  it  being  doubted  whether  executioa 

might  be  sued  agbinat  the  issue  in  tail,  the  majority 

of  the  Judges  Were  of  opinion  that  it  nlight  i  fdr  thA 

right  of  the  estii^te  tail  was  bound  by  the  judgment, 


an     t^mmmm^* 


*  The  fcliowaig  paange  sbonv  kow  s^tmgly  tke  Judges  hfsn  «hrajf 
fuppoited  coBwoci  itcormea.  "  At  the  Parliament  held  io  tbi  w^d 
the  late  Queen  Elizabeth,  in  the  great  case  between  J.  Vernon  and  Sir 
Edward  Herbert,  which  was  argued  by  learned  counsel  before  Ae  Lords 
in  Parliament;  there  Hoord,  an  utter  barrister  of  counsel,  with  Vernon 
(who  was  baned  by  a  common  recorery)  raebly,  and  with  gieat  fil  wOl, 
iimiglied  H^aipst  common  leeotsries,  net  knowing  tlie  leMeo  «ad  ifim* 
tbtion  of  them;  who  wae  with  gre%t  gravity  andrsome  shaxipiwipit^ 
by  Sir  James  Dyer,  the  Chief  Justice  of  the  Common  Pleasy  who  said 
he  was  not  worthy  to  be  of  the  profession  of  the  law,  who  durst  speak 
against  common  recoveries,  Which  were  the  sinews  of  assurances  of  fai- 

hfedt«iicfl6;  and  £ralided  njpmi  gveotiettoe  ind  ajBthenty.''^  10  Bep»49.a. 
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and  not  by  the  execution.  Bnt  if  a  recovery  be  had 
against  a  tenant  in  tail  upon  a  false  judgment,  who 
dies  before  execution,  in  a  scire  facias  against  thie  issue 
in  tsftl,  he  may  aroid  it. 

15.  An  erroneous  recovery,  sui&red  by  a  tenant  in  JS!!?!^^*'' 
tail  will  bar  his  issue,  as  long  as  it  continues  in  force,    lo  —  W.«! 

16.  It  1ms  been  stated^  that  where  a  tenant  in  tail  xit.  2.  e.  2. 
covenants  to  stand  seised  to  the  use  of  hiaiself  for  life, 
remainder  to  his  eldest  son  in  tail,  it  is  absolutely  MicIuUt. 
void,  and  does  not  alter  the  estate*    And  it  was  held,  com.  Rtp. 
that  after  such  a  covenant,  the  tenant  in  tail  joiight  8iu^.6i9. 


suffer  a  common  recovery  to  other  uses,  which  would 
be  good« 

17.  it  has  been  stated,  that  by  the  stat.  14  Eiiz.  Ame,  cs. 
e.  8.  recoveries  suffered  by  tenants  for  life  are  made 

void.  But  there  is  a  proviso  in  that  act,  declaring 
that  it  shall  not  extend  to  reoonseries  by  assent  and 
agraement  of  the  persons  in  remainder  or  reversioa ; 
so  that  such  assent  appeared  of  record  in  any  of  her 
Majesty's  Oourls. 

18.  A.  bmng  tenant  ibr  hfe,  with  remainder  to  her  son  lenniagi'  cue, 
in  tafl,  a  pradpe  was  brought  i^inst  A.,  who  vouched  * 

the  son,  who  touched  over  the  common  vouchee,  by       '^ 
wiiich  means  a  common  recovery  was  suffered.    All 
the  Judges  were  of  opinion  that  the  recovery  was 
good,  and  within  the  proviso  in  the  statute  14  Eltz« 
e.  8. 

19.  If  a  pracipe  is  brought  against  a  t^iant  in  tail 
and  his  wife,  where  the  husband  is  sole  seised,  and  his 
wife  has  nothing,  and  they  both  vouch  over  in  t&e 
aanal  manner,  it  will  bar  the  estate  tail. 

20.  Thus,  where  John  Trevilian,  being  tenant  in  EmT.SoMr, 
tail,  suffered  a  common  recovery,  in  which  he  and  hia  ^^  Ab! 
wife  vouched  over  the  common  vouchee.    It  was.  ob*  ^^^^ 
jected,  that  the  recovery  was  not  effectual  to  bar  the 

estate  tail,  because  the  wife  was  named  in  the  pnecipe 
as  joint  traant  with  her  husband,  and  appeared  and 
vottohed  as  joint  tenant;  and  the  vouchee  entered  into 
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Ijhe 'wirranty,  admitting  that  he  ought  tb  wadrantto 
tiiem,  /whereby  he  also  admitted  that  die  -wife  had  an 
estate  in  the  tenancy »  and  had  cause  to  Youch ;  and  as 
she  ought  to  have  the  recompense  in  Yalne  by  con* 
elusion^  there  was  tiierefore  no  reason  vhy  the  issue 

>  in  tail  should  be  barred ;  for  the  reason  that  an  estate 
tail  18  allowed  to  be  barred  by  a  common  recoveify  is 
on  account  of  the  recompenisein  value,  whioh  is,  or 
by  possibility  may  be  rendered;'  and  if  the  Wife  was 

'  entitled  to  the  recompense  in  value,  and  not  the  imt 
xntaii,  thdn  there  Yras  no  reason  why  the  issue  should  • 
be  barred.  But  the  Judges  were  unammously  of  opi^ 
nion,  that  in  this  case  the  estate  tail  was  baned ;  for 
it  was  expressly  found  by  the  ?^r4ict,  that  the  .wife 
had  nothing  in  the  tenements  at  the  time  of  the  reeo^ 
very,  but»that  the  husband  was  sole  seised  in  teil  ;.aBd 
as  he  alone  lost  the  tenancy,  the  reconpCiMe  should 
goi  to  him,  and  .should  be  of  the  like  «8tate  with  tfafit 
he. had  lost  . 

21.  It  was  formerly  held,  that  whevera  phtiip$  was 
btmigbft  againat  a  tenant  ,for  liih  and  the  :vetaudnder- 
man,  such  a.  rQcnvery  would  not  biurthe  estate  t^S. 


LMchT.coie,      e2.  Thus*  wiobere .  a  person  wa^  tenant  foir.  life,  witb 

Cro  El  fi70 

2  RoU'i  Abr.*  remainder  to  his  eldest  son  in.  tail,  and'  a  prwiptvm 
3^Rep.  6. 6.  brought  .  against  the  •  father  and  son  jomtly»  who 
vouched  over  the.conunon  vouchee,  it  was  held  by 
three  Judges  against  one,  that  the  estate  tail  of  the 
Sim  wias  not  baoried  by  the  recoviery ;  for  the  laifds 
rtdoYCced  in  value  must  go  in  the  same  manner  in 
which  the.  estate  that  was  lost  would  have  g(me; 
whereas,  in  the  present  case,  there  being  a  joist 
.pf'iecipe  brought  against  the  tenant  for  life  and  the 
petson  in  remainder,  they  must  be  supposed  to  be 
joint  tenants, . and  the  j udgment  niust  be  acc<Nrdiaglj ; 
that  as  the  reason  why  a  recovery  bars  an  est&te  tail  is 
on  account  of  the  recovery  in  value,  and  as  it  cannot 
be  averred  that  the  lands  recovered  in  valine  shall  go 
in  any  other  manner  than  tha^  wiiii^; ie  stated.in  the 


».     :c 
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record,  it  follows,  that  the  issue  in  tail  can  have  no 
recompense. 

2d;  Mr.  Pigot  observes,  that  these  reasons  savour  Pt.  37. 
of  a  wonderful  subtihy ;  and  although  no  man  would 
veaifure  to  suffer  a  recovery  in  this  manner,  yet  if  a 
question  of  this  kind  were  now  agitated,  these  dis- 
tinctions would  not  be  so  easily  admitted,  since  the 
courts  of  law  adopt  every  mode  of  supporting  commMi 
recoveries,  as  assurances  generally  used  for  the  con*- 
veyances  of  estates.  And  in  the  following  case  the 
Court  of  King^s  Bench  was  of  opinion,  that  a  recovery 
of  thiB  kind  would  bar  an  estate  tail. 

24,  A  tenant  in  tail  and  the  person  in  remlainder  p^ge  w.  hi^. 
joined  in  making  a  tenant  to  tYiepracipe,  who  vouched  TJ^^^'*^" 
them  jimitly,  and  they  in  the  same  manner  vouched  |^*^^f" 
over  the  common  vouchee.  It  was  objectiedv  that  as  Hoit.eu. 
the  voucher  was  joint,  the  recovery  in  value  must  be 
joint,  and  so  the  t^ant  in  tail  and  the  person  in  re*  * 
mainder  must  recover  moieties  in  value ;  whereas  the 
"whole  was  recovered  against  the  tenant  in  tail,  and 
consequently,  to  bind  the  issue,  he  ought  to  recover 
in  value  the  whole ;  so  that  the  recovery  in  value  not 
being  proportionable  to  the  loss,  it  was  void.  Lord 
Chief  Justice  Holt  delivered  the  opinion  of  the  Court. 
As  to  the  validity  of  the  recovery  in  barring  the  estate 
tail^  be  observed,  that  if  a  prtedpe  was  brought  against 
a  tenant  in  tail  in  possession,  and  a  stranger  in  an  ad- 
versary action,  and  a  recovery  was  had,  it  would  be 
good;  for  when  a  prtecipe  was  brought  against  several 
persons,  it  was  not  necessary  that  they  all  should  be 
tenants  of  the  freehold  >  for  if  any  one  of  them  had  the 
freehold,  it  would  be  sufficient.  And  if  the  bringing 
a  pracipe  against  a  tenant  in  tail  and  a  stranger  would 
not  vitiate  a  recovery,  neither  would  a  joint  voucher; 
for  when  the  vouchee  comes  in  and  enters  into  the 
warranty,  he  is  as  much  tenant  in  law  to  the  writ,  as 
if  the  pracipe  had  been  originally  brought  against 
;  and  so  the  case  of  a  stranger  being  voucbecl 
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jointly  with  the  person  who  is  seised  of  the  estate, 
did  not  differ  from  the  case  of  a  stranger  being  made 
tenant  to  the  writ  jointly  with  the  person  whd  had  the 
freehold.    If  a  tenant  in  tail  conveyed  the  frediold  to 
a  third  person,  against  whom  a  pracipe  was  brought, 
and  he  vouched  a  stranger^  who  vouched  the  tenant  iii 
tail,  and  the  tenant  in  tail  entered  into  the  warAnty, 
and  vouched  over  the  common  vouchee ;  this  would 
be  a  good  recovery ;  for  iA  an  adversary  action,  if  the 
tenant  to  the  pracipe  vouched  a  stranger  who  never 
had  any  estate  in  the  land,  there  was  no  remedy  for  it ; 
the  demandant  could  not  counterplead  the  voucher, 
until  the  statute  of  Wfestminst.  1.  c.  40.,  which  was 
productive  of  great  inconvenience ;  for  when  a  pnaxft 
was  brought  against  the  tenant  of  the  land,  he  might 
vouch  a  stranger,  and  that  stranger  might  vouch 
another  stranger,  and  so  on  in  infinitum;  and  therefore 
the  statute  gave  the  counterplea,  that  neither  the 
vouchee,  nor  any  of  his  ancestors  were  ever  seised  of 
the  lands  in  question,  by  which  they  might  have  ear 
feoffed  the  tenant  or  his  ancestors ;  but  with  this  ex* 
ception,  unless  the  warrantor  were  present,  and  would 
gratis  enter  into  the  warranty.   If  a  stranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  arid  l 
release  to  him  by  the  demandant  after  he  has  entered 
into  the  warranty  is  good,  and  the  vouchee  may  pIlAd 
it  after  the  last  continuance ;  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himself.    Nor  is  it  mate- 
rial  whether  there' was  any  real  warranty  between  the 
tenant  and  the  vouchee,  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  same  as  if  there  really  had 
been  a  warranty.    The  principal  difficulty  in  the  case 
was,  because  the  recovery  in  value  was  not  propor- 
tionable to  the  loss,  for  by  the  joint  voucher,  the  reco* 
very  in  value  must  be  joint,  whereas  the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  in  possession, 
the  other  in  remainder ;  and  this  would  be  a  great 
Ejection,  if  the  case  were  considered  upon  the  foot  of 
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the  estoppeU  for  the  tenant  in  tail  will  be  estopped 
during  his  life  from  claiming  more  than  a  moiety  of 
the  recompense  in  value,  but  after  his  death  the  issue 
in  tail  will  not  be  estopped,  but  may  say  that  the 
tenant  in  tail  in  remainder  had  no  estate  in  possession 
'  in  the  land,  so  the  recompense  in  yalue  wiU  go  to  him 
only^  And  there  is  no  difference  between  this  case 
and  that  of  Eare  v.  Snow,  in  Plowden,  614,  where  the  Ante,  i  20. 
husband  was  tenant  in  tail  of  lands,  and  a  pracijm 
being  brought  against  him  and  his  wife,  they  vouched 
over  the  common  vouchee,  and  the  recovery  was  held^ 
to  be  good ;  though  it  was  objected  that  tilie  recom'^ 
pense  in  value,  which  was  the  cause  of  the  bar,  should, 
if  the  wife  survived,  go  to  her,  and  therefore  the  issue 
in  tail  was  not  barred.  But  it  was  held,  that  the 
issue  in  tail  should  not  be  bound  by  any  estoppel 
which  his  father  admitted,  by  joining  in  the  voucher 
inrith  his  wife»  but  might  say  that  his  father  was  sole 
tenant  in  tail,  and  the  wife  had  lost  nothing ;  and  he 
being  the  person  who  had  lost  the  whole,  should  have 
the  whole  recompense. 

There  was  a  case  in  Trin.  1657,  Rot.  179  or  180, 
between  Murrell  and  Osbom  (of  which  his  Lordship 
said  he  had  a  report  in  the  hand- writing  of  Lord  Chief 
Justice  Bridgman)  where,  in  a  formedon,  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  a  pracipe 
against  the  grantee  of  tenant  in  tail,  in  which  the 
tenant  in  tail  and  a  stranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee ;  and  it  was 
resolved  that  the  recovery  was  good.  And  there  was 
also  a  case  23  Hen.  VIII.  Brooke's  Ab«  tit.  Recoveries 
in  Value,  27,  where  a  woman  was  tenant  in  tail,  and  a 
pracipe  being  brought  against  her  and  her  husband, 
they  vouched  over  the  common  vouchee ;  and  the  re* 
covery  was  held  good,  though  the  husband  survived, 
because  the  recompense  went  in  the  same  manner  as 
the  labd  recovered  would  have  gone.  This  case  WM 
liill  ja.poitit^  for  the  husband  was  as  much  a  atrangw 
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*  to  the  wife  8  Restate  tail  as  feoiy  other  perton ;  and  so  ui 
Bare  and  Snow  was  the  wife  to  the  husband ;  the  only 
difference  being,  that  in  the  case  in  Brooke,  the  husband 
must  hare  been  naiped,  whereas  in  that  of  Eare  and 
Show,  the  wife  need  not.    His  Lordship  concluded 
Doe  ▼.  Nciaon,  ^ith  citing:  the  case  in  1  Inst.  376.  a.  and  &.,  where  it 
FMRi«'fopb     is  laid  down,  that  if  the  heir  at  common  law  and  the 
^^  heir  in  boroligh  english  are  j  ointly  vouched,  and  Tooch 

over  the  common  vouchee,  the  heir  in  borough  english 
will  have  the  whole  recompense  in  value,  because  it 
is  he  who  sustains  the  loss ;  and  so  of  heirs  in  gavel- 
kind. Judgment  was  given  that  the  recovery  baned 
the  estate  tail. 
1  iiMi.  185.  •.  26.  Where  two  persons  are  seised  as  joint  tenants 
fot  life,  with  a  remainder  in  tsdl  to  one  of  them,  the 
person  who  has  the  remainder  in  tail  may  emSesr  a 
common  recovery,  which  will  bar  his  moiety  of  the 
estate  for  life,  and  also  a  moiety  of  his  estate  tail; 
for  the  recovery  severs  the  jointure. 
MtniDitof  ^  26.  Thus,  where  a  gift  was  made  to  Lionel  Morris 
cite, 3  Rep.  1.  and  Ann  Miles,  of  the  manor,  of  M.,  to  hold  to  the 
said  Lionel  and  Ann,  and  to  the  heirs  of  the  body  of 
the  said  Lionel,  remainder  over.  A  writ  of  entry  was 
brought  against  the  said  Lionel,  who  vouched  over 
the  common  vouchee,  and  judgment  was  given,  and 
execution  had,  according  to  the  usual  form  of  com<» 
mon  recoveries.  It  was  unanimously  resolved,  that 
although  Ann  Miles  was  jointly  seised  with  the  said 
Lionel  for  her  life,  so  that  as  well  Lionel  as  the  vouchee 
might  have  abated  the  writ ;  yet  when  the  vouchee, 
without  demand  of  any  lien,  entered  generally  into 
the  warranty,  and  thereby  admitted  the  writ  good, 
and  Lionel  recovered  in  value  against  the  vouchee, 
who  entered,  according  to  the  estate  of  the  person 
yrho  vouched ;  therefore,  as  to  one  moiety,  the  reeo« 
very  was  a  good  bar  to  the  estate  tail,  and  to  the^re^ 
iftainder  over,  because  the  jointure  was  severed;  hut 
as  to  .the  other  moietyi  whereof  Ann  Miles  ^was  te* 
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nant  for  life,  the  recovery  was  no  bar  either  to  the 
estate  tail  which  Lionel  had»  expectant  on  the  estate 
for  life  of  Ann  Miles,  or  to  the  remainder,  because  for 
this  nuHCty  Lionel  was  not  tenant  to  the  pracipe. 

27.  It  has  been  stated  in  a  former  title,  that  hus-  rit.i8.c.]. 
band  and  wife  being  considered,  in  law,  as  one  per* 

son,  if  an  estate  be  limited  to  them  and  the  heirs  of 
their  bodiesj  or  to  them  and  their  heirs,  they  do  not 
take  by  moieties,  but  are  seised  of  one  entire  estate, 
and  the  husband  alone  takes  nothing ;  not  the  whole 
estate,  because  the  wife  has  a  joint  estate  with  him 
in  possession ;  nor  an  undivided  moiety  of  the  estate, 
because  there  are  no  moieties  between  husband  and 
wife :  so  that  if  the  husband  alone  suffers  a  common 
recov^y  of  an  estate  of  this  kind,  it  will  be  no  bar 
either  to  a  moiety,  or  to  the  whole. 

28.  Thus,  where  lands  were  rendered  by  fine  to  owenT.Mor. 
husband  and  wife  for  life,  and  to  the  heirs  of  the  «"*-3^*- 
body  of  the  husband.    A  pracipe  was  brought  s^ainst 

the  husband,  who  suffered  a  common  recovery,  with 
voucher  over  of  the  common  vouchee,  the  wife  being 
then  alive.  It  was  resolved,  that  this  recovery,  suf«* 
fered  by  the  husband  only,  should  not  bind  the 
remainders^  because  there  are  no  moieties  between 
husband  and  wife,  and  the  husband  has  no  power  to 
sever  the  joint  tenancy,  or  to  dispose  of  the  land, 
during  the  life  of  the  wife,  he  not  being  seised  by 
force  of  the  entail;  and  although  the  husband  sur- 
vived the  wife,  yet  that  was  not  material,  because  the 
law  considered  the  case  as  it  was  at  the  time  of  the 
recovery. 

29.  So,  where  it  was  found  that  the  grandfather  aitiMio  ▼. 

Vranklin 

covenanted  to  stand  seised  to  the  use  of  himself  and  2Saik.568. 
his  wife  for  their  lives,  with  remainder  to  the  heirs 
male  of  the  said  grandfather,  on  the  body  of  the  said 
wife  begotten,  remainder  over;  the  grandfather  suf- 
fered a  common  recovery  and  died,  his  wife  having 
survived  himt  To  support  this  recovery  it  was  con- 
VOL  v^  «  n 
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tended,  that  the  case  of  Owen  v.  Morgan  was  not 
law;  for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  praecipe  for  the  whole. 
Pemberton  contra,  that  case  was  never  questioned ; 
the  wife's  estate  hinders  the  entail  from  executing  in 
the  baron ;  so  that  it  is  only  a  kind  of  contingent 
estate  after  the  death  of  the  wife ;  and  the  estate  tail 
cannot  be  tacked  to  the  estate  for  life  of  the  husband, 
during  the  life  of  the  wife,  because  during  her  life 
there  is  an  intervening  estate*    It  was  therefore  ad- 
judged, that  the  recovery  was  void. 
With  au  Re-        30.  A  common  recovery  duly  suffered  is  not  only  a 
Sbe  Revenioo.  good  bar  to  au  cstatc  tail,  but  is  also  a  bar  to  all  re- 
mainders, and  to  the  reversion  dependent  on  such 
estate  tail ;  and  also  to  all  charges  and  incumbrances 
created  by  the  persons  in  remainder  and  reversion. 
ca^i'i««ei        31.  Thus,  where  William  Capel,  being  tenant  in 
^    *      tail,  remainder  in  tail  to  Richard   Capel,   Richard 
Capel  granted  a  rent-charge  of  60/.  per  annum  to  his 
son;  afterwards  William  Capel  levied  a  fine  of  his 
estate  tail  to  two  persons,  against  whom  a  pmcqx 
was  brought,  who  vouched  William  Capel,  and  he 
vouched  over  the  common  vouchee,  by  which  means 
a  recovery  was  suffered  of  the  lands.    William  Capel 
died  without  issue,  and  the  question  was.  Whether 
this  rent-charge,  granted  by  the  remainder-man,  was 
barred  by  the  recovery  ?    It  was  resolved  by  all  the 
Judges^  in  the  Exchequer  Chamber,  that  this  rentr 
charge  was  well  barred,  and  that  a  common  recovery, 
duly  suffered  by  a  tenant  in  tail,  should  not  only  bind 
the  remainder,  and  all  leases,  charges,  and  incum- 
brances granted  or  made  by  the  person  in  remainder, 
but  also  the  reversion,  and  all  leases,  charges,  and  in« 
cumbrances  granted  or  made  by  the  person  in  rever- 
sion ;  and  that  there  was  no  difference  between  a  re-^ 
version  and  a  remainder,  e.^pectant  upon  an  estate  tail, 
in  that  respect. 
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32.  So  where  A.  was  tenant  in  tail,  remainder  to  <^>»>i»i^> 
B*  in  fee.     B.  granted  his  remainder  to  a  stran^r 

for  life,  with  remainder  to  the  Queen  in  fee,  upon 
condition.  A.  the  tenant  in  tail  suffered  a  common 
recovery ;  and  the  question  was,  Whether  the  reco- 
very barred  the  estate  for  life,  and  the  remainder  upon 
condition  to  the  Queen  ?  It  was  resolved,  that  the 
recovery  not  only  barred  the  estate  tail  of  A.,  but  also 
the  estate  for  life  in  remainder ;  and  that  the  remain- 
der in  fee  limited  to  the  Queen  was  void. 

33.  Rowland  Morley  being  seised  in  fee,  made  a  Hiiten?.Ben*> 
feoffment  to  the  use  of  himself,  and  the  heirs  male  of  2LT.iB8.8ir 
his  body,  remainder  in  tail  to  several  other  persons,  ^•^•*'^* 
with  a  proviso,  that  if  Rowland  and  Edward  his  son 

and  Lady  Elizabeth  Morley  should  happen  to  die, 
and  there  should  be  no  issue  male  of  Rowland,  that 
then  Ann  Morley  should  have  a  rent-charge  out  of 
those  lands  of  200/.  a  year,  until  she  received  the 
sum  of  2000/.  Edward  Morley,  the  last  issue  male 
of  Rowland  Morley,  made  a  lease  for  1000  years, 
and  afterwards  levied  a  fine  and  suffered  a  recovery, 
and  died  without  issue.  The  question  was.  Whether 
the  rent-charge  of  200/.  a  year,  limited  to  Ann  Mor- 
ley, was  barred  by  this  recovery?  It  was  argued, 
that  the  rent-charge  was  only  a  contingent  use,  which 
was  not  in  esse  when  the  recovery  was  suffered :  so 
that  the  recompense  in  value  could  never  extend  to 
it,  djid  therefore  that  it  ought  not  to  be  barred.  As 
to  Capel's  case,  it  was  observed,  that  the  rent  was 
barred,  because  it  issued  out  of  the  remainder  in  tail, . 
which  was  barred  by  the  recovery.  But  it  was  re- 
solved, that  the  rent-charge  was  barred  by  the  reco- 
very, because  all  the  estates  charged  with  the  rent 
were  barred ;  and  that  Capel's  case  ruled  the  present 
case ;  for  in  that  case  all  the  objections  were  made 
which  arose  in  the  present  case.  And  Sir  Matthew 
Hale  observed,  that  about  the  9  Eliz.  it  was  doubted 
whether,  if  a  remainder  for  years  were  liniited  aftw 

3  D  9 
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an  estate  tail,  it  could  be  barred  by  a  recovery  suf- 
fered of  the  estate  tail ;  because  the  lease  for  years 
being  only  a  chattel,  no  recompense  in  value  could  go 
to  it ;  but  it  was  now  universally  allowed,  that  such  a 
lease  was  barred  by  a  recovery. 
IBM. 111.  34.  If  lands  be  given  in  tail,  determinable  on  the 
donor's  payment  of  1,000/.  with  a  remainder  over; 
and  before  the  day  of  payment  the  tenant  in  tail  suf? 
fers  a  common  recovery;  the  right  of  the  donor  to 
the  1,000/.  and  also  the  remainder  over,  will  be  well 
barred, 
lit.  ^649.  35.  If  a  tenant  in  tail  is  disseised,  and  releases  to 

I  Rep.  135 A.    the  disseisor,  the  estate  tail  is  in  abeyance;  yet  the 
tenant  in  tail  may  suffer  a  common  recovery ;  which 
will  bar  the  estate  tail,  the  remainders,  and  the  re- 
version. 
HnUitv.  36.  If  a  tenant  in  tail  levies  a  fine  with  proclama- 

iRdi!'R.223.  tions,  and  afterwards  suffers  a  common  recovery;' 
StfwnT'Le-  ^t^^^^K^  ^^  estate  tail  was  destroyed  by  the  fine, 
▼fr,iiifiB,c.8.  yet  stiU  the  recovery  will  bar  the  remainders  and 
reversion  depending  on  the  estate  tail.    The  reason 
laibt  i  45,     usually  given  for  this  determination  is,  that  when  the 
tenant  in  tail  is  vouched,  and  comes  in  upon  the 
voucher,  he  come^  in  of  all  the  estates  that  were  ever 
in  him ;  and  as  the  estate  tail  was  once  in  him,  it  is 
2BdLAb.394.  therefore  barred.    Serjeant  Roll  says,  the  reason  of 
the  determination  is,  because  a  common  recovery  is 
a  common  assurance.    It  has  also  been  said  that  the 
tenant  in  tail,  after  levying  a  fine,  has  still  a  scintiUa 
juris  in  him,  which  enables  him  to  bar  the  remainders. 
37.  In  the  case  of  a  tenant  in  tail  levying  a  fine, 
and  then  dying,  leaving  issue ;  it  is  generally  under- 
stood that  such  issue  can,  by  suffering  a  common  re- 
covery, bar  the  remainders  and  reversion  depending 
on  the  estate  tail.     No  case  of  this  kind  has  however, 
I  believe,  ever  been  judicially  determined';  but  it  is 
9  Atk.  201.     presumed  that  if  such  a  case  now  arose,  the  Judges 
442.  urould  determine^  that  the  remainders  depending  on 
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such  an  estate  might  be  barred  by  a  common  re- 
covery, in  which  the  issue  in  tail  was  vouched ;  for 
otherwise  such  remainders  arid  reversion  must  con- 
tinue to  subsist  as  a  future  estate  or  interest*  to  take 
effect  in  possession  upon  the  remote  event  of  a  general 
failure  of  issue  of  the  tenant  in  tail ;  incapable' of  being 
barred  or  destroyed  by  any  means  whatever;  this 
would  be  a  perpetuity  to  a  greater  degree  than  what 
is  allowed  by  our  law,  or  should  be  permitted  in  any 
commercial  country. 

It  may  also  be  observed,  that  if  a  tenant  in  tail, 
after  levying  a  fine,  has  still  in  him  a  scintilla  juris, 
sufficient  to  enable  him  to  suffer  a  common  recovery, 
that  scintilla  juris  will  descend  to  the  issue  in  tail, 
and  therefore  they  will  be  as  well  enabled  to  suffer  a 
common  recovery  as  their  ancestor  was. 

38.  It  has  been  determined  that  if  a  tenant  in  tail  21uo.Ab.394. 
be  attainted  of  treason,  and  afterwards  suffers  a  com-  ^^Kth^wtzn. 
moa  recovery,   it  will  not  bar  the  remainders,   or 
reversion ;  because  a  person  attainted  is  not  capable 

of  taking  any  thing  but  for  the  benefit  of  the  King ; 
and  cohsequently  the  recotnpense  in  value  must  go 
to  the  King ;  so  that  the  persons  in  remainder  and  the 
reversioner  can  h'ave  no  benefit  firom  it,  and  therefore 
are  not  barred.  Besides,  recoveries  being  common' 
assurances,  the  recovery  of  a  person  attainted '  must 
be  void,,  in  the  same  manner  as  any  other  conveyance 
of  his  would  have  been. 

Mr.  Pigot,  however,  seems  to  have  thought  that  Pk.73. 
there  was  such  a  scintiUa  juris  in  the  tenant  in  tail, 
after  an  attainder,  that  by  a  common  recovery  he 
might  bar  his  issue,  the  remainders  and  reversion ;  for 
if  the  King  should  pardon  the  party,  and  restore  the 
land,  he  might  bar  the  entail,  although  the  attainder 
remained  in  force. 

39.  An  equitable  or  trust  estate  tail,  and  all  equi- 
table remainders  expectant  thereon,  and  also  the 
equitable  reversion^  may  be  barred  by  a  cemmon 
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reeotery,  of  which  an  account  will  be  given  in  the  next 
chapter* 
TidtiiifiB,  40.  Estateift  tail  of  the  gift  of  the  Crown  may  be 

•'  ^^'  barred  by  a  cottimon  recovery,  unless  they  have  been 

given  as  a  reward  for  services ;  but  it  appears  doubt- 
ful whether  a  reversion  in  the  Grown,  expectant  upon 
the  determination  of  an  estate  tail,  is  barred  by  a 
eommon  recovery* 
And  an  iacaflj  41,  We  havo  seou  that  a  common  recovery  may  be 
chuie.  *        suffered  of  a  rent-charge  issuing  out  of  land,  and  if 

such  a  rent  be  granted  in  tail,  with  a  remainder  over, 
a  recovery  suffered  by  the  tenant  in  tail  v^l  bar  the 
entail,  and  also  the  remainder. 
Smith  Y.  Bit.  42.  Thus,  whcrc  a  person  devised  a  rent  of  £60 
^^12  Mod!  ferannum^  to  be  issuing  out  of  land,  to  his  son  and 
w^  T.  his  heirs ;  and  if  the  said  son  should  die  without  heirs 
iS?*  '^^     "^^^  ^^  ^"^  body,  then  he  devised  it  over.    The  son 

suffered  a  ccmimon  recovery  of  this  rent,  and  died 
without  issue  male. 

Lord  Gh»  J«  Bridgman  and  all  the  other  judges  of 

the  Court  of  C«  P«  were  of  opinion,  that  the  recovery 

was  good,  and  the  remainder  well  barred.  This  judg- 

meht  was  affirmed  in  the  Court  of  K*  B* 

Oitiiiia  ▼.  43.  A  distinction  has,  however,  been  established 

w^m^'    between  a  grant  of  a  rent-charge  in  tail,  with  a  re- 

PSioc97.       mainderover  of  the  same  rent-charge  in  fee,  and  a 

gmnt  of  a  rent*-charge  in  tail,  without  any  subsequent 

limitation  of  it  in  fee :  in  the  first  case,  the  tenant  in 

tail  acquitM  an  estate  in  fee  simple  in  the  rent-chaige, 

by  the  operation  of  the  common  recovery ;  but  in  the 

Mcond,  he  only  acquires  a  base  fee,  determinable  on 

his  decease  and  Ihilure  of  issue. 

RtoomiMiiidi     44«  It  has  been  stated  that  a  common  recovery 

dottUeTOMiitf.  may  be  suffered  with  single^  double,  or  treble  voucher; 

and  Pigot,  p.  108.  says,  if  a  recovery  is  suffered  with** 

out  any  voucher,  as  if  judgment  is  given  upondefttdt, 

confession,  or  ment  4siire  of  the  tenant,  it  does  not 

Mad  Hm iasuetn  tail;  because  they  hftw  no  reccHO^^ 
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pense,  and  are  not  estopped  by  their  father's  judg- 
ment, as  they  claim  paramount  the  estoppd,  per  /or~ 
mam  doni ;  and  therefore  they  may  falsify  such  a  re- 
covery. 

45.  A  recovery  with  single  voucher,  that  is,  where 
the  prteape  is  brought  against  the  tenant  in  tail  him- 
self, who  immediately  vouches  over  the  common 
vouchee,  is  a  good  bar  to  the  estate  whereof  the 
tenaot  in  tail  is  in  possession  at  the  time  of  the  re- 
covery, but  is  DO  bar  to  any  other  estate.  A  reco-  Hoer,25ii. 
very  with  double  voucher,  that  is,  where  the  tenant  filSi^sfi). 
in  tail  is  vouched,  and  vouches  over  the  common 
vouchee,  is  a  good  bar,  not  only  to  the  estate  where- 
of he  is  then  in  possession,  but  also  to  all  other 
estates  in  the  land  to  which  he  has  any  right,  al< 
though  such  estates  be  divested  out  of  him  and  dis- 
continued.   A  recovery  with  treble  voucher  is  used 

to  make  a  perpetual  bar  of  the  estate  whereof  the 
tenant  to  the  prtKipe  was  seised,  and  also  of  every 
estate  of  inheritance  which  has  ever  been  in  the  first 
or  second  vouchee,  or  their  ancestors  ;  and  also  of  all 
remainders  and  reversions  depending  on  those  estates, 
and  all  charges  and  incumbrances  derived  out  of  those 
remeinders  and  reversions. 

46.  The  reason  of  the  differ«ice  between  a  reco-  Kgot^ios. 
very  with  single  and  a  recovery  with  double  voucher 

is,  that  in  a  recovery  with  single  voucher,  if  the 
tenant  is  not  seised  of  the  estate  tail  at  the  time, 
the  issue  in  tail  may,  after  the  death  of  the  ancef *'^* 
plead  merU  tenant  tempore  brevii,  nee  wtguam  po. 
and  by  that  means  avoid  the  recovery ;  for  tiie  tei 
in  tail  not  being  seised  of  the  estate  tail  at  the  \ 
of  the  recovery,  the  recompense  in  value  can  < 
go  in  lieu  of  the  estate  whereof  he  was  then  sei 
and  not  in  lieu  of  the  estate  tail ;  so  that  as  to 
issue  in  tail,  it  only  operates  as  a  recovery  on  a  f 
title,  which  never  boimd  them,  because  tlwy  cc 
have  no  recompense  in  value :  but  where  the  tea 
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in  tail  comes  in  upon  the .  voucher  of  the  tenant  to 
the  pracipe,  without  demanding  the  lien  or  counter^ 
pleading  the  warranty,  he  then  comes  in,  in  privity, 
of  all  the  estates  he  ever  had,  though  the  precedent 
estate,  on  which  the  voucher  depends,  is  divested, 
discontinued,  and  turned  to  a  right,  and  the  recom- 
pense in  value  which  he  has,  or  possibly  may  have, 
bars  the  issue  in  tail. 

47.  If  therefore  a  tenant  in  tail  be  disseised,  or  dis« 
continue  the  estate  tail,  by  fine  or  feo£fment,  and  takes 
back  an  estate  to  himself  in  fee  or  in  tail,  and  then 
sufiers  a  common  recovery  with  single  voucher,  it  will 
not  bar  the  estate  tail. 

Ante,  i ;.  48.  Thus,  in  Taltarum's  case,  it  was  resolved,  that 

the  issue,  in  tail  was  not  barred  by  the  recovery  of  his 
ancestor,  because  it  was  only  with  single  voudier, 
and  the  tenant  in  tail  was  not  actually  seised  of  the 
estate  tail  at  the  time  of  the  recovery. 

Lincd[n  CoUefe      49^  go  if  there  be  tenant  for  life,  remainder  in  tail 

case,  3  Rep.  58.  ,  .  ,.        .  1 

ta  another  person,  and  a  stranger  disseises  the  tenant 
for  life,  and  then  enfeo£&  the  person  in  remainder, 
against  whom  a  precipe  is  brought,  and  he  suffers  a 
common  recovery,  this  will  not  bind  the  remainder 
in  taiU  because  the  tenant  in  tail  was  not  seised 
thereof  at  the  time  when  the  recovery  was  suffered, 
but  had  only  a  right  thereto ;  and.  so  the  recompense 
in  value  could  not  extend  to  it. 
Peck  ▼.  Chin-       60.  Where  a  woman,  who  was  tenant  for  life,  mar- 
827.         *  ried  the  remainder-man  in  tail,  and  they  joined  in 
levying  a  fine,  sur  done,  grant,  and  render,  whereby 
the  lands  were  rendered  to  the  woman  for  life,  witii 
rjemainder to  the  husband  and  his  heirs;  afterwards 
the  husband  and  wife  suffered  a  common  recovery, 
with  single,  voucher,  to  the  use  of  the.  husband  and  Us 
heirs.    It  was  resolved  that  this  recovery  was  no  bar, 
because  the  person  who  suffered  the  common  recovery 
was  not  seised  of  the  estate  tail  at  the  time,  but  of  an 
eatate.  in  fee,  which  he  had  taken. b^ck  by  the  fine; 
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so  that  the  recompense  in  value  went  to  the  new 
estate  in  fee,  and  not  to  the  old  estate  tail. 

61.  In  the  same  manner,  where  tenant  in  tail,  with  Frwhwitenr. 
remainder  over,  covenanted  to  stand  seised  to  the  use 
of  himself  and  his  heirs,  until  the  marriage  of  his  son, 
then  to  the  use  of  himself  for  life,  remainder  to  the 
use  of  his  son  and  the  heirs  of  his  body ;  then  suffered 
a  common  recovery  with  single  voucher,  and  died 
without  issue.  It  was  adjudged,  that  the  recovery 
did  not  bar  the  remainder  expectant  on  the  estate 
tail,  because  the  covenant  to  stand  seised  had  changed 
the  estate  tail  into  an  estate  in  fee ;  so  that  the  person 
who  suffered  the  recovery  was  not  seised  of  the  estate 
tail  at  the  time. 

52.'  Where  a  person  is  tenant  for  life,  with  an  in- 
tervening estate  of  freehold  to  trustees,  for  preserving 
contingent  remainders  to  his  sons  and  daughters,  and 
an  unexecuted  remainder  in  tail  to  himself,  remainder 
over ;  a  recovery  with  single  voucher  will  not  bar  the 
remainders. 

-  53.  Thus,  where  Charles  Meredyth,  being  seised  in  ^'•"^y?^^- 
fee.  of  the  viands  m.  question,  and  havmg  one  son.  Pari.  ca.  338.j 
Henry, ^  by  a  Tormer  wife,-  previous  to  his  marriage 
with  his^  second  wife:  Judith.  Savage,  by  .articles  in 
consideration  of  the  then  intended  marriage,  which 
soon  after  took  effect,  and  of  1,000/.  marriage  por- 
tion, and  of  his  natural  affection  for  his  son  Henry, 
covenanted  to  stand  seised  of  the  said  premises,  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the  use 
of  Judith  for  her  life,  and  after  her  decease  to  the 
use  of  his  son  Henry  for  life,  remainder  to  trustees 
to .  support  contingent  remainders,  remainder  to  the 
first  and  oth^r  sons  of  Henry  in  tail  male,  remainder 
to  his  daughters*  in  tail,  remainder  to  the.heirs  of  the 
body  of  Henry,  remainder  over.  By  indenture  tri- 
partite, between  the  said  Charles  Meredyth,  and  Henry 
Meredyth,  his  eldest  son  and  heit  apparent,  of  the 
first  part;  Philip  Savage  and  Henry  Luther,  of  the 
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second  part ;  and  H.  Wybrante,  of  the  third  part ;  it 
was  witnessed,  that  in  performance  of  the  said  articles 
they  the  said  Charles  and  Henry  covenanted,  that 
Charles,  and  Judith  his  wife,  and  Henry,  would,  be* 
fore  the  end  of  Michaelmas  term  then  next,  levy  a 
fine  and  suffer  a  recovery  of  the  lands  comprised  in 
the  said  articles,  to  the  use  of  Charles  Meredyth  for 
life,  and  after  his  decease,  then  as  to  a  certain  part  of 
the  said  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
Judith,  to  Henry  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  Henry  in  tail  male,  remainder  to  hig 
daughters  in  tail,  remainder  to  the  heirs  of  the  body  of 
Henry ^  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  son  Henry  entered  upon  the  lands  com-* 
prised  in  the  articles  and  settlement,  and  suffered  a 
recovery  with  single  voucher,  the  writ  of  entry  being 
brought  against  himself  as  tenant  of  the  freehold,  who 
vouched  over  the  common  vouchee.  One  of  the 
questions  in  this  case  was.  Whether  this  recovery  suf- 
fered by  Henry  barred  [the  estate  tail  of  Henry,  and 
the  remainders  over  ?  The  House  of  Lords  directed 
the  Judges  to  deliver  their  opinion  upon  the  following 
question :  ''  A.  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his 
first  and  every  other  son  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  remainder  to  the  heirs 
of  his  body,  with  remainders  over.  A.  suffers  a  re- 
covery with  single  voucher,  being  himself  tenant  to 
the  writ.  Whether  this  recovery  is  good  to  bar  the 
remainders  expectant  upon  the  estate  tail  of  A.r 
Whereupon  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  having  conferred  with  the  Judges 
present,  delivered  their  unanimous  opinion.  That  the 
recovery  with  single  voucher  did  not  bar  the  re- 
mainders over.  And  the  House  of  Lords  decreed  ac- 
cordingly. 
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54.  In  the  preceding  cases,  if  the  recoveries  had  been  shtffieUv. 
suffered  with  double  voucher,  they  would  have  been  Rep.  4  is. 
a  good  bar ;  because,  as  the  tenant  in  tail  would  then  ^^"^  ^^^' 
have  come  in  upon  the  voucher,  he  would  have  been 
barred  of  all  the  estates  and  interests  which  were  ever 

in  him. 

55.  We  have  before  seen,  that  where  an  estate  is  Ante.  §27,e. 
given  to  a  husband  and  wife,  and  the  heirs  of  their 
bodies,  with  a  remainder  to  the  husband  in  tail,  a  re- 
covery suffered  by  the  husband  alone  will  not  bar  his 
remainder ;  because,  there  being  no  moieties  between 
husband  and  wife,  the  husband  is  not  seised  of  the 

estate  tail  during  the  life  of  his  wife.  But  if,  in  a 
case  of  this  kind,  the  husband  suffers  a  recovery  with 
double  voucher,  it  will  be  a  good  bar  of  the  hus- 
band's remainder;  because  when  he  comes  iii  as  a 
vouchee,  he  comes  in  of  all  the  estates  that  are  in 
him. 

66.  Thus,  where  A.  and  his  wife  were  seised  of  the  cuppiedike'i 
manor  of  B.  to  them  and  the  heirs  male  of  the  body  ^*»^*^5" 
of  the  said  A.    The  husband  levied  a  fine,  and  a  writ 

of  entry  was  brought  against  the  cognizee  of  the  fine, 
who  vouched  the  husband,  and  he  vouched  over  the 
common  vouchee,  and  judgment  was  given  in  the 
usual  manner.  The  question  was.  Whether  the  re- 
mainder was  well  barred  by  this  recovery,  the  wife  not 
being  vouched  ?  And  it  was  resolved,  that  the  re- 
covery should  bar  the  remainder ;  for  although  the 
husband  alone  was  vouched,  and  not  his  wife,  who 
had  a  joint  estate  with  him,  yet  the  husband  coming 
in  as  a  vouchee,  the  recovery  barred  all  the  estates 
which  were  ever  in  him. 

67.  So,  where  A.  was  seised  of  a  manor  to  him  apd  Fitiwiiiiim't 
his  wife,  and  to  the  heirs  male  of  the  body  of  the  ***'     ^' 
husband.    A.  bargained  and  sold  the  manor  to  a 
stranger,  who  suffered  a  common  recovery,  in  which 

A.  was  vouched,  who  vouched  over  the  common 
vouchee.    It  was  adjudged^  that  although  A.  alone 
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was  vouched,  and  not  his  wife^  yet  that  the  estate  tail 
was  barred,  for  the  reasons  given  in  the  last  case^. 
HaUetT.  58.  In  the  same  manner  where  A.,  who  was  seised 

2L^r  107.  ^ f^^  of  the  lands  in  question,  upon  the  marriage  of  his 
son  D.  covenanted  to  stand  seised,  to  the  use  of  him- 
self for  life,  remainder  to  the  said  D.  and  his  wife,  and 
the  heirs  male  of  their  bodies,  remainder  to  D.  and  the 
heirs  male  of  his  body,  with  several  remainders  over. 
A.  died,  and  D.  suffered  a  commou  recovery  with 
double  voucher,  in  which  he  alone  was  vouched, 
and  vouched  over  the  common  vouchee :  the  wife 
died,  and  afterwards  D.  died  without  issue.  It  was 
agreed,  i.  That  this  settlement  being  made  before  mar- 
riage, when  the  husband  and  wife  took  by  moieties^ 
and  not  by  entireties,  the  husband  had  an  absolute 
power  over  his  own  moiety,  and  therefore,  as  to  the 
husband  s  moiety,  the  recovery  was  a  good  bar  :  in 
which  this  case  differs  from  that  of  Owen  v.  Morgan, 
where  the  settlement  being  made  after  the  marriage, 
the  husband  and  wife  took  by  entireties,  ii.  That 
this .  recovery  was  no  bar  to  the  moiety  of  the  wife, 
because  she  was  not  vouched,  iji.  That  the  estate 
tail,  which  was  limited  to  D.  and  his  wife  and  the 
heirs  male  of  their  bodies,  being  determined,  the  le- 
mainder  to  D.  in  tail  male  general,  and  all  the  other 
remainders  depending  thereon,  were  absolutely  barred, 
by  the  recovery  ;  for  when  D.  was  vouched,  and 
vouched  over,  he  came  in  of  all  the  estates  he  had, 
and  consequently  the  remainder  in  tail  male  to  himi 
self,  and  all  the  remainders  depending  on  it,  were  well 
barred. 

• 

JJ^y  ^Amb  ^^*  Edward  Moody,  tenant  in  tail  under  his  father's 
R.  «9.  *  will,  with  a  contingent  remainder  in  fee  to  himself, 
being  about  to  marry,  in  J  709  conveyed,  by  way  of 
immediate  use,  to  the  use  of  himself  and  his  intended 
wife  for  their  lives,  with  remainder  to  the  heirs  of  their 
bodies,  remainder  to  himself  and  his  wife  in  fee« 
Edward  Moody  afterwards  made  his  will,  snd  devised 
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part  of  his  estate,  of  which  he  had  suffered  a  recovery, 
to  his  younger  son,  after  the  death  of  his  wife.  The 
wife  died,  and  the  eldest  son  set  up  a  title  to  the  estate. 
The  bill  was  brought  by  the  younger  son.  It  was 
argued  for  the  plaintiff,  that  the  conveyance  being 
before  marriage,  the  husband  and  wife  were  entitled 
in  moieties,  and  in  that  respect  differed  from  the  case 
of  a  conveyance  to  husband  and  wife  after  the  marriage ; 
and  that  the  recovery  in  which  only  the  husband  was 
vouched  barred  a  moiety  of  the  estate.  This  was  said 
to  be  doubted  in  Cuppledike's  case,  but  was  settled  Antt,  ^  56. 
in  Hallet  and  Saunders. — It  was  argued  for  the  de- 
fendant, I.  That  there  being  a  covenant  in  the  settle- 
ment to  do  all  further  acts  by  fine,  recovery,  &c., 
the  recovery  suffered  by  Edward  Moody  was  to  be 
considered  as  an  act  done,  not  in  destruction,  but  in 
confirmation  of  the  settlement,  ii.  That  the  husband 
and  wife  were  seised  of  an  entire  estate,  which,  accord- 
ing to  Lord  Coke,  is  inseparable ;  and  therefore  the 
recovery,  in  which  the  husband  alone  was  vouched, 
was  void  in  toto.  In  reply  it  was  said,  as  to  the  first 
question,  that  Edward  Moody  being  seised  of  two 
estates  tail,  the  recovery  barred  both,  and  as  to  the 
second,  the  distinction  was  relied  on  between  a  joint 
estate  given  to  the  husband  and  wife  before  marriage, 
and  a  joint  estate  given  to  them  after  marriage ;  the 
former  is  severable,  the  latter  not.  Lord  Camden 
(Chancellor),  after  taking  time,  from  the  24th  January 
to  the  30th  May,  for  consideration,  gave  his  opinion, 
I.  That  the  recovery  was  a  confirmation  of  the  settle- 
ment and  not  a  destruction  of  it,  being  to  be  considered 
as  a  bar  of  the  old  entail  only.  This  was  a  slight 
question,  and  deserved  little  notice :  where  tenant  in 
tail  is  vouched,  he  comes  in  of  every  estate  he  has  : 
if  it  had  been  his  intention  only  to  have  barred  the 
old  entail,  he  would  have  declared  so.  2d  question, 
which  is  the  only  one  that  deserves  serious  considera- 
tion, is  as  to  the  operation  of  the  recovery.  In  general. 
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The  poirer  of 
fnffeniig  a  re- 
covery cannot 
be  restrained. 
1  Inst.  223. 
1  Buir.  R.  84. 


Corbet's  eaie, 
1  Rep.  83. 
Mildmay'i 
6  Rep.  40. 
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a  fine  or  recovery  by  one  joint  tenant  only,  severs  the 
joint  tenancy,  and  operates  on  a  moiety*  Ck>;  Lit. 
187.  makes  the  distinction  between  a  joint  estate  givea 
to  the  husband  and  wife  during  the  marriage,  and  a 
joint  estate  to  them  before  marriage.  In  the  former 
case  their  interest  is  not  severable,  in  the  latter  case 
they  take  in  moietiesw  The  doubt  in  Cuppledike'a 
case  arose  on  a  joint  estate  during  marriage ;  and 
1  Leon.  270.  is  mistaken  as  to  Lord  Goke*s  doubt,  for  the 
case  of  a  joint  estate  before  marriage  is  not  mentioned 
in  Guppledike's  case.  The  question  seems  to  have 
been  determined  in  Simmond's  case,  Moore  92 ;  the 
only  doubt  is,  whether  the  husband  and  wifiB  can  hold 
moieties ;  and  in  that  case  all  the  judges  held,  there 
were  several  estates  tail  between  husband  and  wife. 
It  follows  that  the  recovery  in  this  case  is  a  severance 
of  the  joint  estate,  and  passes  a  moiety. 

60.  The  power  of  suffering  a  common  recovery  is 
one  of  those  privileges  which  is  inseparably  incident 
to  an  estate  tail.  It  is  a  pottdas  alienandi,  which  is 
not  prohibited  by  the  statute  De  Donis,  and  therefore 
cannot  be  restrained  by  any  condition,  limitation, 
proviso,  or  covenant  whatever. 

61.  Thus,  where  G.  Gorbet  covenanted  to  stand 
seised  of  lands  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  R,  and  the  heirs  male  of  his  body,  with 
divers  remainders  over.  Provided  that  if  R.  or  any 
of  the  heirs  male  of  his  body  should  attempt  or  pro- 
cure any  act,  or  thing,  by  which  any  estate  tail  89 
limited  should  be  undone,  barred,  or  determined,  that 
then  the  uses  and  estates  to  him  limited,  who  should 
so  do,  &c.  should  cease,  pnly  in  respect  to  such  person 
so  attempting,  in  the  same  manner  as  if  such  person 
so  attempting,  &c«  were  naturally  dead ;  and  that  then 
immediately  in  all  such  cases,  the  uses  of  such  lands 
should  be  to  such  persons,  for  such  and  the  like  estate, 
and  in  the  same  manner  and  form,  and  with  such  re« 
ntainders  over,  and  under  such  limitations  and  lestric-- 
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tions^  &c.  as  if  such  persons  so  attempting,  8cc.  were 
naturally  dead.  Afterwards  Corbet  died,  and  R»  the 
first  tenant  in  tail  suffered  a  common  recovery  to  his 
own  use.  The  person  next  in  remainder  entered  ;  and 
upon  the  question,  whether  such  entry  was  lawful  or 
not,  the  Court  of  Common  Pleas  unanimously  agreed, 
that  this  proviso  to  cease  an  estate  limited  to  one,  and 
the  heirs  male  of  his  body,  as  if  the  tenant  in  tail 
were  dead,  was  repugnant,  impossible,  and  against 
law.  For  the  death  of  tenant  in  tail  was  not  a  cesser 
of  the  estate  tail,  but  the  death  of  tenant  in  tail,  without 
issue  of  his  body,  was  the  determination  thereof. 
62.  So  where  lands  were  devised  to  several  daufirh-  Mtry  Portiiig- 

^         ton  s  case, 

ters  successively  m  tail,  with  a  proviso^  that  if  any  of  lo  Rep.  37. 
them  should  conclude  and  agree  to  or  for  the  doing  or 
execution  of  any  act,  &c.  whereby  the  lands  entailed, 
&c.  or  any  estate  or  remainder  thereof  should  by  any 
way  or  means  be  discontinued  or  aliened,  or  should 
do  any  act  or  thing  whereby  the  lands  might  not  de- 
scend, remain  or  come  as  limited  by  the  will,  that  then 
the  person  so  concluding  and  agreeing  to  or  for  the 
doing,  and  execution  of  any  such  act,  &c.  should  im- 
mediately after  such  conclusion  and  agreement,  &c 
lose  and  forfeit  such  estate  and  benefit  as  she  and  they 
might  claim,  in  such  manner  as  if  she  or  they  had  never 
been  named  in  the  will,  and  thenceforth  the  estate  and 
estates  limited  to  her  or  them  should  utterly  cease, 
as  fully  to  all  intents  and  purposes  as  if  she  or  they  were 
^ead^  without  heirs  of  their  bodies.  The  first  tenant  in 
tail  concluded,  and  agreed  to  suffer  a  common  reco- 
very, and  suffered  one  accordingly ;  the  next  in  re- 
mainder claimed  the  estate  as  forfeited ;  and  contended, 
that  if  the  donor  could  not  restrain  the  recovery  after 
it  was  suffered,  because  thereby  the  remainder  was 
barred,  yet  he  might  restrain  the  conclusion  and 
agreement  to  suffer  it,  to  prevent  the  bar  by  the  re- 
covery. But  it  was  adjudged,  that  tenant  in  tail 
cannot  be  restrained  by  any  condition  or  limitation 
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from  suffering  a  recovery ;  and  that  it  was  absurd  to 
say  that  the  recovery  itself  cannot  be  prohibited  by 
any  condition  or  limitation,  and  yet  that  the  conclusion 
or  agreement  to  suffer  it  may  be  prohibited ;  and  it 
was  also  laid  down  in  the  arguments  in  the  same  case, 
that  the  levying  a  fine  within  statute  4  Hen.  YII. 
c.  24.  and  32  Hen.  YIII.  c.  36.  to  bar  the  issue,  was 
of  the  number  of  those  incidents  to  an  estate  tail  which 
could  not  be  restrained  by  condition. 

63.  Although  a  condition  that  tenant  in  tail  shall 
not  suffer  a  recovery  is  void,  yet  it  appears  to  have 
been  held  by  Lord  Cowper,  that  a  covenant  not  to 
suffer  a  common  recovery  will  bind  the  assets  of  the 
covenantor. 
coiiintn  64.  Thus,  where  a  person,  in  consideration  of  mar- 

1  p!w^.io4.  riage,  settled  lands  upon  himself  for  life,  remainder  to 

2  Vera,  835.     j^  intended  wife  for  life,  remaider  to  the  heirs  of  his 

body  on  his  wife  to  be  begotten,  remainder  to  his  own 

right  heirs,  and  covenanted  with  the  trustees,  that  he 

would  not  suffer  any  recovery  to  bar  the  limitations 

in  the  settlement.    The  husband  suffered  a  recovery 

of  these  lands  to  the  use  of  himself  and  his  heirs.  The 

J'^'^Vttnoo,  Lord  Chancellor  was  of  opinion,  that  the  covenant  did 

King  ▼.         not  bind  the  land  so  as  to  defeat  the  recovery.    But 

^ttl.  9.     ^*  being  pressed,  that  they  might  be  at  liberty  to  sue 

*  29.  the  executor,  and  recover  out  of  the  personal  assets, 

an  issue  was  directed  to  try  what  the  wife  and  the 
issue  of  the  marriage  were  damnified  by  the  breach  of 
this  covenant. 
An  heir  in  uu  65.  Where  an  heir  in  tail  is  disinherited  by  a  com-* 
ipect  litu  "*  mon  recovery,  and  seeks  for  relief  in  a  court  of  equity, 
2 p!wmt'.  177.  the  recovery,  together  with  the  deeds  for  making  a 
Fjf^Tdon       tenant  to  the  pracipe,  will  be  directed  to  be  brought 

3  p.  wmt.  363.  bcforo  a  Master,  that  the  person  thus  barred  may  have 

an  opportunity  of  inspecting  them,  and  of  seeing 
whether  any  thing  can  be  discovered  for  his  advantage* 
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CHAP.  vin. 

Effect  of  a  Recovery  in  barring  particular  Persons, 

Estates,  and  Interests. 


2.  Parties. 

3.  Married  Women: 
9.  Trust  Estates. 

81.  Powers  Appendant  and  in 
Oross. 


84.  But  not  Powers  Collateral. 
25.  Conditions  and   Conditional 

Limitations. 
23.  Contingent  Remainders. 
35.  WritsofErrortoreverse Fines. 


Section  1. 

A  COMMON  recovery  differs  very  much  in  its  operation 
from  a  fine,  for  it  has  not  the  effect  of  establishing  an 
undoubted  title  after  a  certain  number  of  years.  A 
fine  was  originally  introduced  into  our  law  as  a  public 
and  solemn  mode  of  alienation,  and  its  force  and  effect 
in  barring  entails  arose  from  two  statutes,  made  some 
centuries  after.  A  common  recovery  was  first  intro- 
duced, for  the  purpose  of  barring  entails  only,  and 
therefore  has  not  so  extensive  and  powerful  an  effect 
as  a  fine.  But  in  consequence  of  the  principle,  that 
the  recoveror  acquires  a  new  estate  in  fee  simple,  it 
follows  that  a  common  recovery  has  several  other 
effects,  besides  that  of  barring  entails. 

2.  All  those  who  are  parties  to  a  re'covery  are  ponies, 
bound  by  it,  because,  being  a  matter  of  record,  they 

are  estopped  from  averring  any  thing  against  it ;  ex-  inin,  c  9. 
cept  in  the  case  of  infants,  and  in  that  only  where  the  Abm,  c.  s. 
recovery  is  reversed  in  the  minority  of  the  infant. 

3.  Where  a  married  woman  joins  with  her  hus-  M*^f^ 
band  in  suffering  a  common  recovery  of  her  own 
estate,  she  will  be  bound  by  it  as  effectually,  and  for 
the  same  reason,  as  if  she  had  joined  with  him  in  levy- 
ing a  fine. 

VOL.  v.  2  E 


TSt.35.c.lO. 
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incicdon  T.  4.  Thus  it  wos  held  by  Lord  Hardwicke,  that  where 
3  Atiu  430.  a  married  woman,  having  the  trust  of  a  term  in  her, 
joined  her  husband  in  suffering  a  common  recovery  of 
the  lands  out  of  which  the  term  was  created,  she  was 
thereby  barred  of  all  her  claim  to  it ;  for  she  came 
in  by  voucher,  in  privity  of  all  her  estate,  legal  and 
equitable. 
2.iiiit.347.  5.  By  the  statute  Westm.  2,  c.  4,  reciting,  that 
where  a  husband  was  impleaded  and  gave  up  the 
land  demanded  to  his  adversary  by  covin,  after  the 
death  of  the  husband,  the  Justices .  should  award  the 
wife  her  dower ;  but  that  where  the  land  was  lost  by 
default,  there  was  a  difference  of  opinion :  it  was 
therefore  declared,  that  in  bdth  cases  the  widow 
should  be  heard,  and  if  it  was  alleged  against  her 
that  her  husband  lost  the  land  by  judgment,  and  it  was 
found  that  it  was  by  default,  then  that  the  tenant 
should  show  that  he  had  right,  and  if  he  could  show 
that  the  husband  had  no  right,  he  should  go  quit,  and 
the  wife  recover  nothing ;  but  if  he  could  not  show 
that,  the  wife  should  recover  her  dower, 

6.  It  follows  from  this  statute,  that  a  common  re- 
covery, suffered  by  a  husband  alone>  will  not  bar  his 
wife  of  dower ;  and  it  was  much  doubted  whether  a 
woman  was  barred  of  dower  by  joining  her  husband 
in  suffering  a  common  recovery ;  nor  was  the  point 
settled  till  the  reign  of  Queen  Elizabeth. 
Ante,  c. 7.  7.  Thus  in  the  case  of  Eare  v.  Snow,  it  was  said 

2  Rep.  74  «•  . 

that  the  wife  was  named  in  the  prcecipe  only  to  be 
barred  of  her  dower ;  to  which  purpose  women  were 
named  in  common  recoveries  had  against  their  hus- 
bands; and  the  usage  in  this  case  was  to  be  regarded, 
for  in  such  cases  it  had  always  been  the  intent  of  the 
parties,  before  that  time,  that  the  wife  should  be  bar- 
red of  her  dower. 
P*-^-  8.  Pigot  says  he  heard  some  learned  men  question 

this,  because  the  woman  has  then  no  estate  in  esse : 
but  the  same  might  be  said  against  a  fine^  and  the 
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common  recovery  estops  her  as  party,  and  disaffirms 
her  husband's  title  to  the  lands,  of  which  she  was 
dowable. 

9.  It  has  been  stated  that  a  trust  or  equitable  ptiitfe«ute«. 
estate  may  be  entailed  as  well  as  a  legal  one ;  and  it 

has  been  long  settled  that  a  common  recovery  suffered 
by  a  cestui  que  trust  in  tail,  who  is  in  possession  under 
the  trustees,  will  effectually  bar  such  estate  tail,  and 
all  equitable  remainders,  and  the  equitable  reversion 
depending  thereon ;  although  there  be  no  legal  tenant 
to  the  pracipe. 

10.  Sir  Francis  North  purchased  certain  lands  in  J^othv-chtiii. 
Essex  from  R,  Allington,  who  was  cestui  que  trust  in  c.  63. 78. 
tail  of  them,  with  remainders  over,  and  had  suffered  i  p^wmi.  9i. 
a  common  recovery ;  but  there  was  no  legal  tenant  to 

the  pracipe,  the  freehold  being  in  the  trustees,  who 
were  not  parties.  The  question  was,  whether  the 
remainders  expectant  on  the  estate  tail  were  barred 
by  this  recovery.  The  decree  was  in  these  words  : 
— '*  His  iiOrdship,  upon  long  debate  of  the  matter, 
on  hearing  what  was  alleged  by  the  counsel  on 
either  side  touching  the  same,  declared  that  he  was 
fully  satisfied  that  the  said  recovery  did  sufficiently 
bar  all  remainders  depending  upon  the  estate  tail  of 
R.  Allington,  who  suffered  the  same ;  it  being  a 
general  rule,  that  any  legal  conveyance  or  assurance 
by  a  cestui  que  trust  shall  have  the  same  effect  and 
operation  upon  a  trust,  as  it  should  have  had  upon 
the  estate  in  law,  in  case  the  trustees  had  executed 
their  trust;  otherwise  trustees,  by  refusing,  or  not 
being  able  to  execute  their  trust,  might  hinder  the 
tenant  in  tail  of  that  liberty  to  dispose  of  his  estate, 
and  bar  the  remainders,  which  the  law  gives  him  as 
incident  to  his  estate^  which  would  be  manifestly 
inconvenient,  and  tend  to  the  introduction  of  per- 
petuities." 

ii.  In  recoveries  of  tliis  kind  there  must  be  an 
equitable  tenant  to  the  pracipe;  that  is,  the  trust 
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estate  must  be  conveyed  to  a  third  person,  against 
whom  the  writ  must  be  brought,  in  the  same  manner 
as  in  recoveries  of  legal  estates. 

12.  If  there  be  a  cestui  que  trust  for  life,  before  the 
cestui  que  trust  in  tail ;  so  that  in  case  the  legal  estate 
had  been  conveyed  according  to  the  trusts,  the  tenant 
in  tail  could  not  bar  the  estate  tail  by  a  common  re- 
covery ;  there  the  cestui  que  trust  in  tail  cannot  bar  his 
estate  tail  by  a  recovery. 

13.  It  was  formerly  held  that  a  feme  covert  to 
whom  a  trust  estate  was  limited  for  life,  for  her  sepa- 
rate use,  could  not  make  a  good  equitable  tenant  to 
the  pracipe,  without  joining  with  her  husband  in  a 
fine.  But  in  a  modern  case,  where  an  estate  was  de- 
vised to  trustees  and  their  heirs,  in  trust  to  receive 
and  pay  over  the  rents  and  profits  to  a  married  wo- 
man for  life,  for  her  separate  use ;  and  after  her  de- 
cease, to  convey  the.  estate  to  her  daughters,  as 
tenants  in  common  in  tail ;  it  was  held  by  Lord  Al- 
vanley  that  the  wife  took  an  equitable  estate  for  life ; 
and  that  a  conveyance  from  her  and  her  husband,  by 
lease  and  release,  was  sufiicient  to  make  a  good  equi- 
table tenant  to  the  pracipe. 

14.  Where  an  estate  is  conveyed  or  devised  to 
trustees  and  their  heirs,  upon  trust  to  pay  debts 
generally,  or  such  debts  as  are  specified,  and  after 
payment  of  such  debts,  or  when  such  debts  shall  be 
paid,  then  in  trust  for  A.  B.,  or  in  trust  to  convey 
such  parts  of  the  estate  as  shall  remain  unsold  to 
A.  B. ;  in  either  of  those  cases  A.  B.  has  a  trust 
estate  in  the  surplus  vested  in  him  immediately  upon 
the,  execution  of  the  deed,  or  the  death  of  the  testa- 
tor, and  may  suffer  an  equitable  recovery  of  such 
estate. 

15.  This  point  was  lately  investigated  with  great 
learning  and  ability,  in  consequence  of  an  objection 
that  was  made  to  the  title  of  the  Marquis  of  Bath  to 
an  estate,  upon  the  following  case ; 
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By  a  settlement  previous  to  the  marriage  of  Lord  vid«cdi«et»- 
Bath  (then  Lord  Weymouth)  certain  estates  were  con-  ▼oi- 1.  p-  214. 
veyed  to  the  use  of  Lord  Bath  for  life,  remainder  to 
the  intent  that  Lady  Bath  should  receive  a  jointure, 
remainder  for  a  term  of  years,  to  raise  portions  for 
younger  children,  remainder  to  the  first  and  other 
sons  of  the  marriage.  The  estate  thus  settled  being 
subject  to  several  incumbrances,  other  estates  were 
limited  to  trustees  in  fee,  upon  trust  to  stand  seised 
thereof  as  a  collateral  security  to  protect  the  settled 
estates;  and  in  order  to  discharge  the  said  incum- 
brances it  was  declared,  that  the  trustees  should,  by 
mortgage  or  sale  of  the  estates  conveyed  to  them, 
raise  such  sums  of  money  as  should  be  necessary  to 
pay  off  the  incumbrances ;  and  it  was  agreed,  that 
after  all  the  incumbrances  should  be  paid,  and  all  the 
other  trusts  should  be  performed,  the  trustees  should 
stand  seised  of  so  much  of  the  said  estates  as  should 
remain  unsold,  and  of  the  equity  of  redemption  of  so 
much  as  should  have  been  mortgaged,  upon  trust  to 
settle  and  convey  the  same  to  Lord  Bath  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male.  No 
sale  or  mortgage  was  ever  made  by  the  trustees,  nor 
were  any  of  the  incumbrances  paid  off  until  1787, 
when  Lord  Bath  and  his  eldest  son  joined  in  a  re- 
covery of  the  estates  which  had  been  conveyed  to  the 
trustees.  The  validity  of  this  recovery  was  objected 
to,  because  it  was  suffered  before  the  debts  were  paid; 
and  the  objection  was  founded  on  a  dictum  of  Lord  2Atk.578. 
Hardwicke  in  the  case  of  Bagshaw  v.  Spencer,  which 
was  a  devise  to  five  persons  and  their  heirs,  in  trust 
to  pay  debts,  and  then  as  to  one  moiety  to  the  use  of 
Benjamin  Bagshaw  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  Benjamin  Bagshaw,  remainder  over. 
Benjamin  Bagshaw  suffered  a  recovery  before  the 
debts  were  paid ;  and  a  suit  in  Chancery  being  insti- 
tuted to  ascertam  what  estate  Benjamin  Bagshaw  took 
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by  this  devise,  Lord  Hardwicke  said,  that  the  deyise 
to  Benjamin  Bagshaw  was  merely  a  trust  in  equity; 
for,  as  the  first  devise  was  to  the  trustees  and  their 
heirs,  it  carried  the  whole  fee  in  point  of  law ;  that  it 
could  not  be  construed  an  executory  devise  of  the 
legal  estate,  for  in  that  case  it  would  be  too  remote, 
being  given  after  all  debts  should  be  paid,   which 
might,  in  point  of  time,  exceed  a  life  or  lives  in  being, 
or  any  other  time  allowed  by  law.    After  which,  his 
Lordship  is  stated  to  have  said  these  words :  "  That 
the  recovery  suffered  was  before  the  debts  were  paid, 
and,  consequently,  Bagshaw  could  not  make  a  good 
tenant  to  the  precipe  to  support  the  recovery •"   Upon 
the  authority  of  this  passage  it  was  contended,  that 
whether  the  limitation  to  Lord  Bath  was  considered 
as  a  springing  or  shifting  use  at  law,  or  a  springing 
executory  trust,  it  was  not  barred  by  the  recovery 
suffered  by  Lord  Bath,  because,  at  the  time  of  suffer- 
ing the  recovery,  the  event  on  which  the  limitation 
was  to  take  effect,  namely,  the  discharge  of  the  debts, 
had  not  happened.     On  the  other  side  it  was  clearly 
laid  down  and  proved,  by  Sir  John  Scott,  now  Earl 
Eldon,  Mr.  Maddocks,  and  Mr.  Feame,  that  the  limi- 
tation to  Lord  Bath  in  the  settlement,  gave  him  an 
immediate  vested  interest  in  the  surplus  of  the  estate 
after  pajrment  of  the  debts ;  that  in  the  case  of  Bag- 
shaw and  Spencer,  both  the  Master  of  the  Rolls  and 
Lord  Hardwicke  agreed  that  the  devise  to  Benjamin 
Bagshaw  was  an  interest  actually  vested  in  him.    As 
to  the  idea  of  its  being  an  executory  devise  of  the 
legal  estate.  Lord  Hardwicke  said,  if  the  will  was  to 
be  construed  in  that  manner,  the  devise  would  be 
too  remote,  being  after  payment  of  debts ;  but  even 
admitting  it  to  be  a  good  executory  devise  of  the 
legal  estate  to  Benjamin  Bagshaw,  yet  it  did  not  vest 
in  him,  nor  could  his  devisee  claim  it,  because  the  rc' 
covery  was  suffered  before  the  debts  were  paid,  and  con- 
sequently whilst  the  fee  was  in  the  trustees,  so  that  he 
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could  not  make  a  good  tenant  to  the  praecipe.  The 
meaning  of  the  expression  of  Lord  Harwicke,  so 
much  relied  on,  was  therefore  no  more  than  this — 
that  a  person  to  whom  an  executory  devise  of  a  legal 
estate  is  made,  cannot  suffer  a  recovery  until  the 
event  on  which  the  executory  devise  is  directed  to 
take  effect,  has  happened. 

It  was  admitted  that  there  was  a  strict  analogy 
between  executory  devises  and  springing  executory 
trusts,  from  which  it  was  concluded,  that  if  a  devise 
of  an  estate  after  payment  of  debts  was  not  good  as 
an  executory  devise,  a  limitation  of  the  same  kind  in 
a  deed  would  be  void  as  a  future  executory  trust; 
consequently  the  trust  created  in  Lord  Bath's  settle-  • 
ment,  to  settle  the  estates  after  payment  of  the  debts, 
would  have  been  void  as  an  executory  use  or  trust, 
and  the  estate  must  have  resulted  to  Lord  Bath  and 
his  heirs,  who  was  the  original  owner  of  the  inherit- 
ance ;  from  whence  it  followed,  that  any  conveyance 
by  Lord  Bath  would  make  a  good  equitable  title,  sub- 
ject to  the  trust  for  payment  of  the  debts.  It  lyas 
lastly  said,  that  the  payment  of  debts  was  not  a  con- 
dition precedent,  which  must  be  performed  before  a 
subsequent  limitation  or  devise  could  take  effect,  but 
such  subsequent  limitation  or  devise  was  an  interest 
commencing  at  the  same  time,  and  concurrent  with 
the  limitation  or  devise  for  payment  of  debts ;  and  the 
words  after  payment  of  debts ^  or  when  the  debts  shall 
be  paid,  only  denoted  the  order  or  course  in  which  the 
several  interests  should  take  place  in  point  of  actual 
possession  and  perception  of  the  profits,  without  pre- 
venting the  subsequent  estates,  whether  legal  or  equi- 
table, from  becoming  vested  in  interest,  at  the  same 
time  with  those  which  were  prior  to  them  in  point  of 
limitation. 

16.  It  was  determined  in  a  modem  case,  that  a  J^g);^^^ 
trust  estate  passed  by  the  deed,  to  make  a  tenant  to  98, 
the  pnecipc;  the  words  being  sufficiently  extensive 
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for  that  purpose ;  although  the  tenant  in  tail  did  not 

apprehend^  at  the  time^  that  the  estate  belonged  to 

him ;  and  that,  as  no  adverse  possession  was  shovm, 

the  rightful  owner  must  be  presumed  to  have  been 

in  possession. 

RoLinMiiT.  17«  Recoveries  of  this  kind  only  operate  on  the 

FOTS?i67.    trust  estate  whereof  they  are  suflFered,  and  the  equi- 

1  Atk.473.      ^\y\Q  remainders  expectant  thereon,  but  do  not  affect 

any  legal  estate ;  so  that  a  legal  remainder  cannot  be 

barred  by  an  equitable  recovery. 

SaiTinr.  IS.  Thus,  whcrc  John  Thornton,  being  seised  of 

'SSTSiomn'g  the  premises  for  life,  with  remainder  to  his  first  son 


73.AmkRe^   Thomas  in  tail  male,  remainder  to  his  second  son 
545. 699.        James  in  tail  male,  forfeited  in  the  rebellion  in  1745. 

The  estate  for  life  being  put  up  for  sale  by  the  com- 
missioners, was  bought  by  Thomas  (the. tenant  in 
tail),  but  in  the  name  of  a  trustee.  Thomas,  thus 
having  the  equitable  estate  for  the  life  of  his  father, 
and  the  legal  estate  tail,  suffered  a  recovery,  and  soon 
after  died,  leaving  issue  a  daughter,  wife  to  the  plain* 
tiff^  James,  the  second  son,  took  possession,  suffered 
a  recovery  (after  the  death  of  his  father  and  the 
trustee,  in  whom  his  estate  vested),  and  died,  leaving 
two  daughters,  the  defendants,  who  were  in^possession. 
The  bill  was  filed  by  Salvin,  in  right  of  his  wife,  for 
an  account  of  profits,  and  to  have  the  estate  delivered 
up.  Upon  the  hearing  at  the  Rolls,  his  Honour  or- 
dered the  bill  to  be  retained  for  a  year,  with  liberty  to 
try  the  validity  of  the  recovery  at  law.  But  it  was 
the  opinion  of  the  Court,  that  Thomas's  estate  for  life 
being  an  equitable  estate,  did  not  enable  him  to  suffer 
either  a  perfect  legal,  or  a  perfect  equitable  reco- 
very, and  therefore  the  recovery  suffered  operated 
nothing. 
Brydgeiy.  .19.  It  was  held  iu  a  modem  case,  that  where  an 
3'^i!jun.  estate  was  devised  to  a  person  in  fee  simple,  upon 
^^'  trust  for  several  persons  successively  in  tail,  remainder 

in  tail  to  the  devisee  in  trust,  suqh  remainder  might 
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be  barred  by  an  equitable  recovery :  for  to  create  a  ^^^J^  ^* 
merger  of  the  equitable  in  the  legal  estate,  by  their  is  Vet.395. 
union,  both  estates  must  be  co-extensive  and  com- 
mensurate ;  and  therefore  that  an  equitable  recovery  J?«*"!«^ 
would  bar  an  equitable  remainder  in  tail,  in  the  per- 1  Tum.  26. 
son  who  had  the  whole  legal  fee. 

20.  In  the  above  case  Lord  Alvanley  said,  that 
though  a  legal  remainder  could  not  be  affected  by  an 
equitable  recovery,  yet  the  converse  of  that  propo- 
sition was  not  true;  for  a  legal  estate  in  the  tenant 

to  thepracipe  was  no  objection.    The  very  point  was  3  p.  Ww.  i7i. 
determined  in  the  case  of  Marwood  v.  Turner.  , 

21.  Where  a  person  has  a  power  appendant  or  in  J^*2^f?J^ 
gross,  if  he  suffers  a  common  recovery  of  the  lands  sra«- . 

to  which  the  power  relates,  it  will  bar  and  destroy  it ; 
because  the  lands  are  supposed  to  be  recovered  by  a 
right  which  is  paramount  to  that  of  the  person  who 
created  the  power,  and  which  therefore  over-reaches 
such  power. 

22.  Lands  were  devised  to  Bernard  Melling  for  King  ▼.  Md- 
life,  and  after  his  death  to  the  issue  of  his  body  by  a  ^;  2  uTsb. 
second  wife,  he  being  then  married  to  his  first  wife ; 

and  for  default  of  such  issue,  to  another  person,  pro- 
vided that  B.  Melling  might  settle  a  jointure  on  his 
second  wife.  B.  Melling  entered  on  the  death  of 
the  devisor,  and,  during  the  life  of  his  first  wife,  suf- 
fered a  common  recovery,  to  the  use  of  himself  and 
his  heirs. 

It  was  agreed  in  the  Exchequer  Chamber,  i.  That 
B.  Melling  took  an  estate  tail  by  the  devise.  11.  That 
the  power  to  make  a  jointure  was  destroyed  by  the 
recovery.  And  it  was  laid  down  by  Lord  Hale,  that 
admitting  B.  Melling  had  but  an  estate  for  life,  the 
power  was  destroyed. 

23.  A  settlement  was  made  of  lands  to  the  use  of  Sa^iOa  r. 
A.  for  ninety-nine  years,  if  he  should  so  long  live;  wm^;;;.; 
remainder  to  trustees  during  the  life  of  A.  to  preserve 
contingent  remainders,  remainder  over,  with  a  power 
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to  A.  to  charge  the  lands  with  divers  sums  of  money. 
A.,  the  trustees,  and  the  remainder-man  in  tail,  joined 
in  suffering  a  common  recovery,  and  declaring  new 
uses  thereof,  viz.  to  the  use  of  A.  for  life,  with  re- 
mainder over.     It  was  determined,  that  the  joining  of 
A.  in  making  the  new  settlement,  without  reserving  a 
power  to  charge  the  premises  with  the  said  money, 
had  destroyed  that  power  which  A.  had  olf  charging; 
for  the  contrary  construction  would  enable  him  to 
defeat  his  own  grant. 
Bnt  not  powen     24.  Powers  Collateral  to  the  land,  which  are  not 
Til  35.  cio.  joined  with  an  interest,  are  not  barred  by  a  common 
recovery ;  for  the  same  reason  that  they  are  not  barred 
by  a  fine. 
Cooditioiii  25.  A  common  recovery,  suffered  by  a  tenant  in 

ijinitatiaiu.      tail,  bars  all  collateral  conditions,  and  conditional  limi- 
tations, so  created  as  to  take  place  on  the  determina- 
tion of  such  estate  tail. 
BeniGiiT.  26.  R.  Mosely  covenanted  to  levy  a  fine  of  certain 

1  Mod.  108.     lands  to  the  use  of  himself  and  the  heirs  male  of  his 
3  Uv.28.       body,  remainder  in  tail  to  several  others :  provided 
that  if  there  should  be  a  failure  of  issue  male  of  his 
body,   and    Dame  Elizabeth  were  dead,   and  Ann 
Mosely  was  married,  or  of  the  age  of  twenty-one 
years,  then  she  should  have  200/.  per  annum  for  ten 
years.    R.  Mosely  died,  leaving  issue  Sir  Ed.  Mosely, 
who  made  a  lease  for  1 ,000  years,  and  then  suffered 
a  recovery  of  the  estate  tail,  and  died  without  issue 
male. 
The  contingencies  all  happened ;  and  the  question 
^  was,  whether  the  rent-charge  of  200/.  was  barred  by 

the  recovery. 

Lord  Hale  said,  if  tenant  in  tail  grants  a  rent-charge, 
and  suffers  a  common  recovery,  the  rent-charge  will 
not  be  avoided  :  so  that  if  tenant  in  tail  be,  rendering 
a  rent,  a  recovery  will  not  bar  that,  though  it  doth  a 
reversion^  But  the  reason  of  this  case  is,  because  the 
estate  of  him  that  suffers  the  recovery  is  charged  with 
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the  rent.  Therefore,  if  there  be  a  limitation  of  a  use 
upon  condition,  and  cestui  que  use  suffers  a  recovery, 
that  will  not  destroy  the  condition,  the  estate  being 
charged  with  it ;  for  the  recoveror  can  have  the  estate 
only  as  he  that  suffered  the  recovery  had  it :  there- 
fore, so  long  as  any  one  comes  in  by  that  recovery, 
he  comes  in  in  continuance  of  the  estate  tail ;  and 
coming  in  so,  he  is  liable  to  all  the  charges  of  the 
tenant  in  tail.  Now,  what  is  the  reason  why  tenant 
in  tail  suffering  a  common  recovery,  a  rent  by  him  in 
remainder  shall  be  barred  ?  The  reason  is,  because 
the  recoveror  comes  in  in  the  continuance  of  that 
estate  that  is  not  subject  to  the  rent,  but  is  above  all 
those  charges ;  and  no  recompense  can  come  to  such 
a  rent.  The  difference  between  this  case  and  Capel's,  Ante  c.  7. 
say  they,  is,  that  there  the  charge  arose  subsequent, 
but  here  the  charge  arises  precedent.  But  I  say  the 
charge  arises  precedent  to  the  remainder^  but  subse- 
quent to  the  estate  tail ;  for  it  is  not  to  take  effect  till 
the  estate  tail  be  determined. 

A  man  made  a  gift  in  tail,  determinable  upon  his 
non-payment  of  1,000/.,  remainder  over.  The  tenant  Goodearr. 
in  tail  before  the  day  of  payment  suffered  a  common  35.  i  Keb.  7i 
recovery,  and  did  not  pay  the  money ;  yet  because 
he  was  tenant  in  tail  when  he  suffered  the  recovery, 
by  that  he  had  barred  all.  If  there  be  tenant  in  tail, 
reserving  rent,  a  common  recovery  will  not  bar  it :  so  if 
a  condition  be  for  payment  of  rent^^,  it  will  not  bar  it : 
but  if  a  condition  be  for  doing  a  collateral  thing,  it  is 
a  bar.  And  so  if  tenant  in  tail  be,  with  a  limitation 
60  long  as  such  a  tree  shall  stand,  a  common  recovery 
will  bar  that  limitation.    Judgment  accordingly. 

27.  Nicholas   Searle  devised  lands  to    his  niece  p^gev.Ha/. 
Mary  Bryant,  and  the  heirs  male  of  her  body,  upon  J?S?'  '^*'** 
condition   and  provided  she  intermarried  and  had 
issue  male  by  a  person  surnamed  Searle;    and,  in 
default  of  both  these  conditions,  he  devised  the  lands 
to  Elizabeth  in  the  same  manner.    Mary  Bryant  mar- 


428  7i/&  XXXVI.     Recovery.    CA.viii.§28. 

ried  one  Cliff,  and  with  him  levied  a  fine;  and  suffered 
a  recovery  of  the  lands,  in  which  she  and  her  husband 
were  vouched.  It  was  adjudged  by  the  whole  Court ; 
I.  That  the  estate  devised  to  Mary  was  a  good  estate 
in  special  tail ;  that  is,  to  her  and^die  heirs  male  of  her 
body  begotten  by  a  Searle.  ii.  That  the  words  upon 
condition,  &c.  though  express  words  of  condition, 
should  be  taken  to  be  words  of  limitation,  iii.  That 
the  estate  tail  of  Mary  did  not  cease  by  marrying  a 
person  whose  name  was  not  Searle,  because  she  might 
possibly  survive  her  first  husband,  and  afterwards 
marry  a  person  of  the  name  of  Searle.  iv.  That  if 
the  estate  had  been  devised  to  Mary,  and  the  heirs 
male  of  her  body,  by  a  Searle  to  be  begotten,  pro- 
vided, and  upon  condition,  that  if  she  married  any 
other  person  but  a  Searle,  the  estate  should  go  over, 
a  commgn  recovery  suffered  before  marriage  would 
bar  thie  estate  tail  and  remainders.  And  the  Court 
took  a  difference  between  a  collateral  condition,  and  a 
condition  that  runs  with  the  land ;  for  if  a  donor  re- 
serves  a  rent  with  a  condition  to  re-enter,  a  recovery 

1  Mod.  108.      will  not  bar  it ;  aliter,  if  the  condition  be  to  re-enter 

2  Ler.28.        for  non-paymcut  of  a  sum  in  gross. 

CnUiTcrr.  28.  So,  whcrc  lauds  wcrc  devised  to  several  persons 

192^'     ""*  successively  in  tail,  with  a  proviso,  that  whenever  the 
estates  devised  should  come  to  any  of  the  persons 
therein  named,  they  should  take  upon  them  the  name 
of  W.  only,  but  there  was  no  devise  over.    The  first 
person  to  whom  the  lands  were  devised  in  tail,  suf- 
fered a  common  recovery  of  the  estate  tail,  in  which 
he  was  vouched,  and  vouched  over,  and  never  took 
the  name  of  W. ;   the  person  who  was  next  in  re- 
mainder entered  for  a  breach  of  the  proviso,  on  ac- 
count of  the  first  devisee's  not  having  changed  his 
Amb.iup.       name.     It  was  agreed  by  the  whole  Court,  that  if 
NicoUtT.shef.  this  proviso  were  considered  as  a  condition,  it  was 
cfs.'^"**^*     collateral  and  subsequent,  and  was  therefore  well 
barred  by  the  recovery. 
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29.  Devereux  Edgar  being  seised  of  the  premises  Dnrtrv.Ea. 
in  question,  devised  them  as  follows: — "  I  give  and  mf^^"^'^* 
bequeath  unto  my  daughter  Temperance  Edgar  all 
that  my  farm  or  estate  called  the  Breed  Farm,  &c. 
to  hold  the  same  from  and  after  the  death  of  my  wife, 
to  the  said  Temperance  my  daughter,  and  to  the  heirs 
of  her  body  lawfully  begotten ;  and  for  want  of  such 
heirs,  to  my  right  heirs  for  ever.  Item,  I  give  and 
bequeath  unto  my  daughter  Mary  Edgar  all  that  my 
farm,  &c.  to  have  and  to  hold  to  the  said  Mary,  and  to 
the  heirs  of  her  body  lawfully  to  be  begotten ;  and 
herein  my  mind  and  will  is  further  declared,  that  in 
case  either  of  my  said  daughters  Temperance  or  Mary 
shall  happen  to  die,  or  depart  this  life,  single,  married, 
or  widows,  not  leaving  children  or  child  liying  at  their 
decease  legally  begotten,  that  then  her  gift,  legacy,  or 
bequest  herein,  or  estate  given  her  by  this  my  will, 
shall  be  entirely  void  as  to  inheritance  of  heirs,  and  of 
none  effect;  and  the  estate  so  given  her  so  dying 
without  heirs  of  her  body,  shall  descend  and  go  to  my 
heir  male  and  his  heirs  male."  Mary  Edgar  suffered 
a  recovery  of  the  premises  in  question,  to  the  use  of 
herself  in  fee,  and  afterwards  died  unmarried.  The 
question  was,  whether  the  recovery  suffered  by  Mary 
Edgar  barred  the  limitation  over?  Lord  Mansfield 
said,  the  validity  of  the  recovery  suffered  by  Mary 
depended  upon  whether  she  was  tenant  in  tail,  or 
tenant  for  life  of  the  estate  thus  devised  to  her.  Now 
the  estate  was  given  to  her  and  the  heirs  of  her  body, 
which  was  an  estate  tail ;  nevertheless,  the  intention 
of  the  testator  might  restrain  that  estate  of  inherit- 
ance, and  confine  it  to  an  estate  for  life  only ;  and 
although  it  was  insisted  that  the  testator  had  re- 
strained the  estttte  of  inheritance  during  her  life,  yet 
he  had  restrained  it  only  upon  future  contingencies, 
the  first  of  which  was  the  event  of  her  own  death ;  but 
tintil  that  contingency  happened,  the  inheritance  was 
in  her.    The  second  was  upon  her  leaving  no  children. 
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tt  was  manifest  that  the  intention  of  the  testator  was. 
to  prevent  a  common  recovery  being  suffered;  but 
where  a  testator  intends  that  which  by  law  he  cannot 
do,  the  law  will  not  allow  his  intention  to  take  effect. 
Ifj  therefore,  Mary  fedgar  was  tenant  in  tail  to  the 
hour  of  her  death,  nothing  was  so  clear,  as  that  all 
conditions  limited  upon  such  in  estate  tail  were 
avoided  by  the  common  recovery  which  had  been 
suffered ;  and  the  Court  were  of  oi)inion,  that  Mary 
took  an  estate  tail  by  the  devise. 

30.  If  a  gift  in  tail  be  made,  rendering  a  rent,  and 
the  tenant  in  tail  suflfers  a  recovery,  it  will  not  bar 
the  rent,  which  will  still  remain  as  a  collateral  charge 
i)n  the  land,  distrainable  of  common  right;  for  since 
the  tenant  in  tail  took  the  land  subject  to  that  charge 
by  the  original  donation,  the  recoveror  who  claims 
under  him  can  only  have  the  estate  in  the  same  man- 
ner as  he  who  suffered  the  recovery  had  it.  But  if 
there  had  been  a  condition  of  re-entry,  on  the  non- 
payment of  the  rent,  it  would  have  been  destroyed. 

31.  Although  a  common  recovery  suffered  by  a 
tenant  in  taD:  bars  all  collateral  conditions  subsequent, 
and  limitations  over,  yet  a  common  recovery  has  this 
operation  only  when  suffered  by  a  tenant  in  tail ;  for 
a  recovery  suffered  by  a  tenant  in  fee  simple  will  not 
bar  an  executory  estate,  conditional  limitation,  or 
collateral  condition. 

32.  A  common  recovery  bars  all  contingent  re- 
painders  depending  on  the  estate  whereof  the  recovery 
is  suffered;  because  the  recovery  destroys  the  par- 
ticular estate  on  which  the  contingent  remainders 
depend. 

33.  Thus,  where  a  person  devised  lands  to  his 
eldest  son  Thomas  for  life,  and  if  he  died  without 
issue  living  at  the  time  of  his  death,  then  h^  Revised 
the  lands  to  another  son  and  his  heirs :  but  if  Thomas 
had  issue  living  at  the  time  of  his  deaths  ,that  then 
the  fee  shoiUd  remain  to  the  right  heirs  of  Thomas 
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for  ever.  Thomas  entered  upon  the  death  of  his  fa- 
ther, and  suffered  a  common  recovery,  and  afterwards 
died  without  issue.  It  was  resolved,  that  Thomas 
was  tenant  for  life,  with  a  contingent  remainder  in 
fee  to  his  right  heits,  and  that  the  contingent  remain- 
der was  destroyed  by  the  recovery. 

34.  So  where  lands  were  devised  to  A.  for  life,  Loddingt«n  ?. ^ 
without  impeachment  of  waste ;  and  in  case  he  should  RavnLeoa. 
have  any  issue  male,  then  to  such  issue  male,  and  aLevftsi. 
his  heirs  for  ever ;  and  if  he  should  die  without  issue  ^««™«»282. 
male,  then  to  B.  and  his  heirs  for  ever.    A.  entered, 
suffered  a  common  recovery,  and  died  without  issue ; 

and  it  was  held,  that  the  remainders  over  being  con- 
tingent, were  barred  by  the  recovery.  Another  case  carter  t. 
arose  on  this  will,  in  which  the  same  point  was  deter-  i  p.  w.  505. 
mined  by  the  House  of  Lords.  And  in  the  cases  of 
Doe  ex  dem.  Brown  v.  Holm,  3  Wilson's  Reports  237, 
Goodright  v.  Dunham,  Douglas  264,  and  Goodright 
V.  Billington,  id.  753,  this  dpctrine  is  confirmed. 

35.  A  common  recovery,  suffered  after  an  erroneous  Writs  or  error 
fine,  will  bar  the  issue  in  tail  of  the  person  who  levied  Tit?3S!t  14^ 
the  fine  from  bringing  a  writ  of  error  to  reverse  it. 

And  even  an  erroneous  recovery  will  bar  a  writ  of 
error  to  reverse  a  fine,  until  the  recovery  is  reversed ; 
because  a  common  •  recovery  with  voucher  bars  every 
kind  of  right  which  the  vouchee  or  his  hdrs  can  have 
to  the  land  of  which  it  is  suffered.  But  a  void  reco- 
very is  no  bar. 

36.  Thus,  where  R.  Barton,  being  tenant  in  tail,  Btrtoo  r. 
levied  an  erroneous  fine,  and  afterwards  a  writ  ot^l^^^ 
entry  was  brought  against  the  cognizee,  who  appeared 

and  vouched  over  R.  Barton,  and  he  vouched  over 
the  common  vouchee.  After  the  death  of  R.  Barton^ 
the  issue  in  tail  brought  a  writ  of  error  to  reverse  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.  And 
it  was  resolved,  that  when  tenant  in  tail  levies  an 
erroneous  fine,  he  hath  yet  a  right  to  the  land,  which, 
by  his  entry  into  the  warranty,  and  recoveiihg  thereby 
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an  intended  recompense  in  value,  is  barred.  For 
although  tenant  in  tail  cannot  by  deed  release  errors 
to  bar  the  issue  in  tail,  yet  as  by  fine  or  recovery  he 
may  bar  the  estate  tail  itself,  so  may  he  bar  the  writ 
of  error ;  and  when  he  enters  into  the  warranty  and 
vouches  over,  and  hath  recompense,  he  is  in  by  lus 
warranty  of  all  estates,  and  the  recompense  in  value 
is  a  sufficient  bar  to  all  estates  and  rights  which  he 
had  in  him. 
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CHAP.  IX. 


Some  other  Effects  of  a  Recovery. 


1*  It  an  Estoppel  an  Record. 
3.  Lets  in  prior  Incumbrances. 
8.  Revokes  a  Devise. 


9.  Sometimes  a  Forfeiture. 

13.  Does  not  alter  the  Descent, 

14.  Exception. 


Is  in  Mtoppel 
on  rccofd* 
Pi|oc,123. 


Section  1. 

The  judgment  in  a  common  recovery,  being  of  equal 
force  with  that  which  is  obtained  in  an  adversary  suit, 
operates  as  an  estoppel  on  record' against  all  those 
who  are  parties  to  it,  and  concludes  them  from  aver- 
ring any  thing  against  it.  But  a  common  recovery, 
Ante,  c.  2.  §57.  when  Suffered  of  an  estate  tail,  will  not  operate  as  an 
estoppel  against  the  issue  in  tail,  the  remainder-men, 
or  reversioner. 

2.  A  common  recovery  suffered  by  a  tenant  in  tail 
lets  in  all  his  preceding  incumbrances,  and  renders 
valid  all  the  acts  of  ownership  which  he  has  exercised 
over  the  estate  tail.  So  that  if  a  tenant  in  tail  makes 
a  lease  not  warranted  by  the  statute  32  Hen.  VIII.,  or 
acknowledges  a  judgment  or  recognizance,  and  after- 
wards suffers  a  common  recovery ;  it  will  operate  as  a 
confirmation  of  these  charges,  which  were  before  de- 
feasible by  the  issue.  For  the  recoveror  acquires  an 
estate  in  fee  simple,  derived  out  of  the  estate  tail ; 


leCf  in  prior 
incunibiincei* 
1  R«p.  €2.  a. 

2 52.  b. 

9 U.  k 

Fifot,  IW. 
1  Will.  R.  277. 
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and  therefore  all  those  acts  which,  bound  the'  tenant 
in  tail,  will  also  bind  the  recoveror,  who  cannot  aver 
that  the  person  against  whom  he  recovered  had  but 
an  estate  tail.  It  is  therefore  extremely  dangerous 
for  a  tenant  in  tail  who  has  made  leases,  acknowledged 
judgments,  or  incumbered  his  estate  tail  in  any  other 
manner,  to  suffer  a  common  recovery;  because  all 
those  incumbrances  will  thereby  become  valid,  and 
take  place  before  any  charge  which  is  made  on  the 
lands,  by  or  after  the  recovery. 

3.  Although  a  recovery  be  suffered  for  a  particular 
purpose,  yet  it  will  confirm  all  prior  incumbrances. 
Thus,  in  the  case  of  Goddard  v.  Complin,  the  follow- 1  chin.  Ca. 
ing  question  was  put : — ^Tenant  in  tail  mortgages  for 
years,  and  afterwards,  in  consideration  of  marriage, 
suffers  a  recovery,  for  the  purpose  of  settling  a  join- 
ture on  his  wife.    Whether  this  recovery  should  enure 

to  make  good  the  mortgage,  it  being  only  designed 
for  establishing  the  marriage  settlement  ?  It  was 
answered,  that  if  there  had  been  no  recovery,  there 
could  have  been  no  jointure,  nor  could  the  wife  have 
avoided  the  mortgage,  for  she  was  in  by  the  act  of  her 
husband,  and  no  subsequent  act  of  the  husband  could 
have  avoided  the  mortgage.  It  was  also  said,  that  if 
a  tenant  in  tail  confesses  a  judgment,  &c.  and  suffers 
a  recovery  to  any  collateral  purpose,  the  recovery 
shall  enure  to  make  good  all  his  precedent  acts  and 
incumbrances. 

4.  Where  a  tenant  in  tail  makes  any  conveyance  or 
settlement  of  his  estate  tail,  which  is  not  binding  on 
his  issue  ;  if  he  afterwards  suffers  a  common  recovery, 
it  will  enure  to  make  good  the  preceding  conveyance 
or  settlement. 

6-  Gerard  Walker  the  father,  by  settlement  on  his  chwer  r. 

Hall    Amh 

marriage,  conveyed  an  estate  to  the  use  of  himself  for  iup/526. ' 
life,  remainder  to  the  first  and  other  sons  of  the  mar-  ^  ^"'  ^^^' 
riage  in  tail.    In  1733  the  son,  on  his  marriage,  con- 
veyed part  of  the  estate  by  lease  and  release  to  the 
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use  of  himself  for  life«  remainder  to  Kia  intended  wife 
for  life,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  his  own  right  heirs.     In  1746  the 
father  and  son  mortgaged  the  premises  to  Henry  Peach 
for  1000  years  to  secure  300/.  and  suffered  a  common 
recovery,  and  declared  t^e  uses  to  the  mortgagee,  and 
.  then  to  the  father  for  life,  remainder  to  the  son  in  fee. 
Lord  Northington  was  clearly  of  opinion  that  the  re- 
covery enured  to  the  uses  of  the  settlement  of  1733. 
ooodri&ht  T.         6.  A  person,  seised  to  him  and  the  heii^s  male  of  his 
1703.'        '   body,  remainder  to  his  own  right  heirs,  by  lease  and 

release,  previous  to  his  marriage,  conveyed  his  estate 
to  trustees,  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  intended  wife  for  life;  remainder  to  his 
first  and  other  sons  in  tail  male.  The  marriage  took 
effect,  and  they  had  issue  a  son :  nineteen,  years  after- 
wards the  husband  suffered  a  common  recovery,  and 
declared  it  to  be  to  the  use  of  A.  B.  and  his  heirs,  in 
trust  to  sell  the  premises  for  the  payment  of  his  debts. 
A.  B.  sold  the  lands  for  the  payment  of  the  debts,  ac- 
cording to  the  trust  reposed  in  him ;  the  tenant  in 
tail  died,  and  his  son  claimed  the  lands.  The  Court 
were  unanimously  of  opinion,  that  the  recovery  enured 
to  the  uses  of  the  settlement,  and  therefore  that  the 
purchaser  had  no  title. 

7.  The  principle  that  a  common  recovery  shall  ope- 
rate as  a  confirmation  of  any  preceding  incumbrances 
created  by  the  person  who  suffers  such  recovery,  is 
founded  in  natural  justice,  which  forbids  men  to  de- 
feat their  own  contracts.  But  where  a  tenant  in  tail, 
with  the  reversion  in  fee  in  himself,  creates  incum- 
brances, and  his  son  (on  whom  the  estate  tail  and  re- 
Tit.  35.  c.  12.    version  in  fee  descends)  suffers  a  recovery,  it  will  not, 

like  a  fine,  operate  so  as  to  let  the  reversion  into  pos- 
session, and  thereby  make  it  liable  to  the  debts  of  his 
father  ;  because  the  operation  of  a  recovery  is  to  de- 
stroy all  remainders  and  reversions  expectant  on  the 
estate  tail,  and  the  fee  acquired  by  the  tecovcror 
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proceeds  out  of  the  estate  tail.  It  follows,  tfaslt  where 
a  person  is  tenant  in  tail  by  descent,  with  the  rever- 
sion in  fee  in  him  also  by  descent,  he  ought  never  to 
bar  his  estate  by  fine  only,  but  ought  also  to  suffer  a 
•  common  recovery,  which  will  effectually  prevent  the 
estate  thus  acquired  from  becoming  liable  to  the  debts 
or  contracts  of  his  ancestor.  ^ 

8.  A  common  recovery  operates  as  a  revocation  of  ii  a  revocation 
a  prior  devise  of  the  lands  whereof  the  recovery  is  Tit!  saT.'e. 
suffered,  upon  the  same  principle  that  a  fine  has  that 

effect. 

9.  A  common  recovery  suffered  by  a  tenant  for  life  sometimei  a 
wherein  he  is  vouched,  without  the  concurrence  of  Peihli^^' 


the  person  in  remainder,  operates  as  a  forfeiture  of  ^  ^'  ^^' 
the  estate  for  life,  in  the  same  manner  as  if  he  had 
levied  a  fine.  This  doctrine  was  deduced  from  the 
common  law ;  for  if  a  demandant  in  a  real  action 
recovered  against  a  tenant  for  life  by  default,  or 
niefd  dedire,  or  by  pleading  covinously,  to  the  dis- 1  inat.  35.  b. 
•herison  of  the  person  in  reversion,  the  tenant  for  life 
forfeited  his  estate,  for  he  was  intrusted  with  the  free- 
hold, and  was  to  answer  the  precipes  of  strangers, 
and  to  defend  his  own,  .as  well  as  the  reversioner's 

*  estate  j  so  that  when  he  gave  way  to  the  demandant's 
action,  or  vouched  a  stranger,  he  admitted  the  rever- 

'  sioh  to  be  in  such  demandant  or  stranger ;  and  con- 
sequently denied  the  tenure  of  the  reversioner,  which 

*  was  a  forfeiture. 

10.  If  a  person  is  tenant  for  life,  with  an  estate  in 
remainder  in  tail  in  himself;  he  may  in  that  case  suffer 
a  common  recovery,  without  incurring  a  forfeiture. 

11.  One  Richards  being  tenant  for  life,  with  re- smith  t. 
mainder  to  his  first  and  other  sons  in  tail,  remainder  i  rJlin'Rep. 

*  to  the  heirs  of  his  body.    Richards  conveyed  his  estate  ^^* 
'  by  lease  and  release  to  a  third  person  to  make  him 

tenant  to  the  pracipe,  and  suffered  a  recovery.  The 
question  was,  whether  this  recovery  operated  as  a 
forfeiture.  The  Court  was  of  opinion  that  the  recovefy 
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did  not  operate  as  a  forfeiture.  That  the  passage  in 
1  Inst.  35.  b.  could  only  be  understood  of  a  bare  tenant 
for  life  who  took  upon  himself  to  do  an  act  incon- 
sistent with  the  nature  of  his  estate,  and  which  before 
the  statute  of  14  Eliz.  would  have  displaced  the  re- 
mainders. The  forfeiture  of  his  estate  was  therefore 
a  proper  punishment  upon  him  for  attempting  to  do 
an  act  inconsistent  with  his  tenure,  and  calculated  to 
injure  the  person  in  reversion.  But  the  law  will  never 
punish  a  man  for  doing  that  which  is  not  inconsistent 
with  the  nature  of  his  estate,  and  which  may  have  a 
legal  operation.  Such  was  this  case,  for  Richards 
stood  in  two  several  characters,  that  of  tenant  for  life, 
with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first  and  other  sons.  This  remainder  in  tail  was 
all  that  he  sought  to  bar ;  and  the  law  says,  that  having 
the  immediate  freehold,  and  an  estate  tail  in  remainder 
in  him,  he  has  a  right  to  bar  it.  The  next  thing  then 
was,  whether  the  recovery  itself  would  operate  so  as 
to  subject  him  to  a  forfeiture;  and  as  to  this,  the  Couirt 
were  unanimously  of  opinion  that  it  did  not,  because 
there  was  a  legal  subject  for  it  to  work  upon,  namely, 
his  remainder  in  tail.  Richards  was  vouched  and 
entered  into  the  warranty,  not  in  respect  of  his  te- 
nancy for  life,  but  of  his  remainder  in  tail ;  and  the 
recompense  in  value  is  supposed  to  go  to  those  who 
would  have  been  entitled  to  his  estate  tail,  and  those 
who  stood  subsequent  to  them,  and  passed  over  his 
first  and  other  sons,  who  had  the  first  estate  tail  in 
them:  and  as  they  received  no  recompense,  their 
estate  was  not  displaced  or  in  any  manner  affected  by 
the  recovery. 

12.  It  has  been  stated,  that  where  a  fine  is  levied, 
or  a  recovery  suffered  of  lands  held  ex  parte  matGrnd, 
the  use  is  not  changed,  and  consequently  the  mode  of 
descent  will  not  be  thereby  altered. 

13.  A.  being  seised  in  right  of  his  wife  of  lands 
which  she  bad  by  descent  on  the  p«^:t  of  her  mother; 
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the  husband  and  wife  covenanted  to  levy  a  fine, 
which  was  thereby  declared  should  be  to  the  use 
of  the  cognizees  and  their  heirs,  to  make  them  tenants 
to  the  precipe,  in  order  to  sufier  a  common  recovery  ; 
and  afterwards  such  recovery  was  suffered  accord- 
ingly ;  which  by  the  same  deed  was  declared  should 
enure  to  the  use  of  the  said  A.  for  his  life,  remainder 
to  his  wife  for  her  life,  remainder  to  the  first  and  other 
sons  of  their  two  bodies  in  tail  male,  remainder  to 
the  right  heirs  of  the  wife. 

A.  and  his  wife  died  without  issue ;  and  the  ques- 
tion was,  whether  the  lands  should  descend  to  the 
heir  of  the  wife  on  the  part  of  the  mother  or  on  the 
part  of  the  father. 

Lord  Ch.  J.  Trevor  delivered  the  opinion  of  the 
Court.  He  said,  that  in  arguing  the  case  it  had  been 
insisted  on,  that  there  was  a  difference  between  a  use 
resulting  by  implication  of  law,  and  a  use  limited  by 
express  words ;  but  they  were  to  consider  how  this 
point  stood  before  the  statute  of  uses.  Before  that 
statute  the  law  considered  the  estate  of  the  land  and 
the  use  of  the  land  as  two  distinct  things;  and 
therefore  before  that  statute  if  a  man  had  made  a 
conveyance,  either  by  deed  of  feoffment,  or  any 
other  legal  conveyance,  he  might  therein,  by  express 
limitation,  have  declared  the  use  of  the  land ;  or  if 
there  were  no  express  limitation,  the  law  gave  it  back 
to  him  again ;  for  he  was  not  to  pass  away  the  per- 
nancy of  the  profits  without  some  consideration  or 
estoppel  by  express  limitation ;  so  that  a  man  might 
at  common  law  have  separated  the  use  and  the  estate ; 
for  though  the  use  and  the  pernancy  of  the  profits 
were  neither  created  nor  guided  by  the  common 
law,  yet  the  law  took  notice  of  them,  and  the  ces- 
tui que  trust  had  a  remedy  by  subpoena  ;  so  that  the 
use  was  taken  notice  of  as  distinct  from  the  land, 
even  at  common  law.  Then  came  the  statute  ^7 
Hen.  VIII.   c.  10. ;   and  what  alteration  that  made 
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wasr  to  be  considered.  That  statute  aecutes  tbo 
possession  of  the  land,  in  the  same  plight  and  manner 
as  the  use  was  before ;  therefore,  as  the  conveyance 
was  here,  the  ancient  use  which  resulted  back  was  pot 
a  new  use,  for  it  must  have  been  au  old  use,  if  it  re* 
suited  back  as  not  disposed  of,  and  so  much  of  the 
ancient  use  as  was  undisposed  of.  Now  if  l^e  use 
would  have  gone  this  way  before  the  statute,  it  would 
still  go  the  same  way  since  the  statute.  It  was  the 
same  thing  whether  the  ancient  use  came  back  by 
implication  of  law,  or  by  limitation  of  the  party ;  for 
that  the  construction  of  law  was  founded-  on  a  sup^ 
posal  of  the  intention  of  the  parties,  and  would  con- 
vey and  carry  the  use  the  same  way  as  it  was  supposed 
the  party  would  have  done.  Now  if  the  law  were  so 
in  the  case  of  a  resulting  use,  whieh  arises  by  impli- 
cation of  law,  what  reason  was  there  why  it  should 
have  a  different  construction  where  there  was  an  ex- 
press declaration  of  the  party ;  especially  since  that 
declaration  made  no  alteration  of  the  estate,  and  the 
other,  use  limited  to  A.  and  his  wife  was  only  a  new 
interest,  arising  out  of  the  conveyance,  because  it  was 
not  so  large  an  estate  as  the  fee  was  before  ?  But 
where  the  limitation  was  in  fee,  it  made  no  alteration, 
because  the  one  wastas  large  as  tiiie  other ;  and  it  was 
still  the  same  residue  remaining  in  the  wife,  which  she 
had  not  disposed  of  before ;  that  was  a  part  taken 
out  of  the  whole,  and  of  the  same  nature  as  the  other 
was :  and  this  appeared  so,  not  only  from  the  reascHi 
of  the  thing,  but  there  were  other  authocities  also 
which  seemed  to  settle  this  point.  And  it  was  all  one 
whether  this  ancient  use  in  fee  was  created  by  impli- 
cation of  law,  or  by  express  limitation  of  the  party, 
Tic  29.  c.  3.  if  it  were  of  the  same  estate.  In  the  case  of  Godbolt 
V.  Freestone,  these  authorities  were  held  to  be  good. 
A  difference  had  been  made  between  this  case  and 
that  one,  namely,  that  this  was  .not  an  immediate  con- 
veyance, as  a  feoffment  to  a  person  in  fee ;  but  that 
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here  tliere  was  a  covenant  to  levy  a  fine,  which  was  to 
be  to  the  use  of  the  cony  sees  an4  their  heirs,  with 
an  intent  to  have  a  common  recovery ;  and  hereupon  ^ 

the  chief  objection  was,  that  not  only  the  legal  estate, 
but  also  the  use,  passed  to  the  conusees,  both  in.  law 
and  equity;  so  that  when  a  recovery  was  suffeyed, 
the  use  in  fee  must  arise  out  of  the  estate  of  the  conu- 
sees.  This  canried  the  case  a  step  further  than  that  of 
Godbolt  V.  Freestone;  and  it  was  fit  he  should  give 
an  answer  to  it.  Now  this  opinion  seemed  to  him  to 
be  grounded  on  taking  the  common  recovery  in  a 
wrong  sense ;  for  this  fine .  and  recovery  might  be 
taken  as  two  distinct  conveyances,  ^nd  taking  it  as 
such,  it  was  subject  to  this  objection.  But  as  it  mig;ht 
be  taken  as.  two  several,  it  might  as  well  be  taken  as: 
one  single  conveyance ;  and  the  deed,  the  fin^,  and  . 
the  recovery  might  well  be  taken  as  several  parts  of 
one  and  the  same  conveyance,  which  was  the  ^ase  in 
question,  and  easily  resolved :  for  where  such  a  con- 
veyances was  made  by  deed,  fine,  and  common  reco- 
very;  though  the  estate  did  move,  from  one  to  another 
(as  conduits),  yet  the  estate  originally  moved  only 
from  the  conusor,  and  the  estate  was  always  in  a  man- 
ner in  him ;  as  if  the  estate  were  declared  to  one  for 
life,  remainder  in  tail,  and  no  limitation  of  the  use  in 
fee,  the  use  will  result  back  to  the  conusor,  and  not  Tit.  ii.  c  4. 
go  to  the  conusee  or  recoverors.  And  so  if  there  be  ^  ' 
a  limitation,  of  the^  use  of  the  fee,  that  use  shall  and 
must  arise  out  of  the  estate  of  the  conusor,  and  not 
out  qf  the  estate  of  the  recoverors. 

Judgment  was  given  for  the  heir  es  parte  matemd ; 
and  consequently  that  the  recovery  did  not  alter  the 
estate*     . 

14.  But  if  a  tenant  in  tail  by  purchase  under  a  mar*- 
riage  settlement  made  by  his  maternal  ancestor,,  with 
the  reversion  in  fee  by  descent  es  parte  maiemd^  suffers 
a  common  recovery,  to  .the  use  of  himself  in  fee,  the 
estate  will  descend  to  his  heirs  ex  parte  paternd ;  be- 
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cause  the  fee  acquired  by  the  recovery  will  descend 
in  the  same  manner  as  the  estate^  tail  acquired  by  pur- 
chase from  the  maternal  ancestor ;  that  is,  to  his  pa- 
ternal heirs. 

15.  Thus,  where  John  Tregonwell,  being  seised  in 
fee  of  the  lands  in  question,  upon  the  marriage  of 
Mary  his  eldest  daughter  with  Francis  Luttrell,  by  in- 
denture executed  in  the  year  1680,  covenanted  to 
levy  a  fine,  and  suffer  a  recovery,  to  the  use  of  him- 
self for  life,  remainder  to  Francis  Luttrell  for  life,  re- 
mainder to  his  daughter  Mary  for  life,  remainder  to 
the  first  and  other  sons  of  the  said  Mary  by  the  said 
Francis  Luttrell,  remainder  to  the  first  and  other  sons 
of  the  said  Mary  by  any  other  husband,  with  re- 
mainer  to  his  own  right  heirs  in  fee.  A  fine  was 
levied,  and  a  recovery  suffered,  to  the  uses  of  this 
indenture.  / 

On  the  death  of  Francis  Luttrell  vrithout  issue 
male,  the  said  Mary  married  Sir  Jacob  Banks,  and 
had  issue  by  him  a  son  named  Jacob,  who,  on  the 
death  of  his  father  and  .mother,  became  seised  of  an 
estate  tail  in  the  said  premises,  and  of  the  reversion 
in  fee  ex  parte  77iaternd,  and  in  the  year  1725  suf- 
fered a  common  recovery  in  the  usual  form,  having  by 
a  deed  of  bargain  and  sale  enrolled  made  a  tenant 
to  the  pracipe,  and  declared  by  the  same  deed,  that 
such  recovery  should  be  and  enure  to  the  use  of  him- 
self and  his  heirs,  and  died  without  issue.  Upon  the 
death  of  Jacob  Banks,  John  Strachan  entered  into 
tJie  lands  in  question,  as  heir  ex  parte  patemd,  and 
Thomas  Tregonwell  brought  an  ejectment  against 
him,  claiming  those  lands  as  heir  to  the  said  Jacob 
Banks,  ex  parte  maternd.  The  question  was,  whether 
this  recovery  did  or  did  not  operate  as  a  new  purchase, 
and  thereby  alter  the  descent  ?  The  Court  of  King's 
Bench  was  of  opinion  that  this  recovery  altered  the 
nature  of  the  estate,  and  made  it  descendible  to  the 
heirs  ex  parte  patemd. 
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A  writ  of  error  was  brought  from  this  judgment  in  6Bra«tt?uL 
the  House  of  Lords;  and  on  behalf  of  the  plaintiff  in  ^■•^*^* 
error,  who  claimed  er  parte  matemd,  it  was  argued 
that  the  rule  of  law  is  clear,  that  the  estate  of  one 
dying  .seised  by  descent  cr  parte  maternd,  can  descend 
to  none  but  the  heir  ei*  parte  maternd;  it  being  founded 
on  natural  justice,  that  an  estate  should  go  to  the 
blood  and  family  from  whence  it  came,  and  where 
the  owner  himself  has  not  thought  fit  to  give  it  away 
from  them :  that  this  estate  was  originally  the  inherit- 
ance of  Jacob  Banks's  mother  and  her  ancestors; 
and  therefore,   if  there  had  been  no  interruption  in 
the'  course  of  descent,  it  must  now  descend  to  the 
plaintiff:  that  the  only  interruptions  insisted  on  were 
the  settlement  of  1680,  and  the  recovery  and  deed  of 
uses  in  1725.    As  to  the  former,  it  was  only  a  tempo- 
rary interruption  of  the  possession,  by  the  particular 
or  partial  estates  carved  out  of  the  fee,  the  inheritance 
being  still  left  to  descend  cv  parte  maternd;    and 
whenever  those  particular  eststtes  should  determine, 
whether  by  the  death  of  the  parties,  or  by  bar  or  ex- 
tinguishment of  them,  the  possession  would  return  to 
the  old  inheritance  again:  and  as  to  the  latter,  the 
recovery  and  deed  of  uses  only  determined  and  barred 
the  particular  estates,  and  consequently  let  the  fee 
into  possession,  in  the  same  condition  and  quality  as 
when  in  reversion,  and  therefore  could  not  alter  the 
nature  of  the  ancient  use,  or  the  descendible  quality 
of  it :  that  this  is  clearly  the  case  where  a  fine  is  levied 
by  tenant  in  tail,  who  has  the  reversion  in  fee  in  him- 
self, it  having  been  settled,  that  such  a  fine  extin- 
guishes the  estate  tail,  and  lets  the  old  reversion  into 
possession ;  nor  is  there  any  material  difference  be- 
tween a  fine  and  a  recovery;  for,   so  far  as  their 
respective  powers  reach,  they  are  both  universally 
held  to  be  bars  of  the  particular  estates,  and  convey- 
ances of  their  own  inheritance  in  fee.     It  is  objected, 
that  a  recovery  not  only  bars  the  estate  tail  but  the 
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remainders  also.  But  that  distinction  is  totally  ii 
terial,  because  it  affects  only  the  extent  of  the  bar 
or  extinguishment^  not  the  manner  in  which  those* 
instrunjents  operate;  it  proves  the  recovery  to  be  a 
bar  or  extinguishment  of  the  estates  tail,  both  ii)  pes- 
session  and  vemainder^  but  does  QQt  prove  it  tQ  be  less 
a  bar  or  extinguishment  pf  either ;   and  the  bar  or 
extinguishment  of  both,  by  the  recovery^  as  mocb 
lets  in  the  reversion  in  fee  after  both,  as  a  bar  or  ex- 
tinguishment, by  fine  of  one,  lets  in  the.  reversion  in. 
fee  dependent  on  that  one  only ;  that  thb  distinction 
could  not  be  applicable  to  the  cas^  of  a  recovery 
by  tenant  in  tail,  with  an  immediate  reversion  in  fee. 
to  himself;  and  it  would  be  extremely  difficult  to 
maintain,  that  in  such  a  case  the  use  would  be  the 
old  one,  and  go  es  parte  maternd;  but  that  in  the  pre- 
sent case,  it  was  a.  new  one  only  because  there  was 
an  intermediate  remainder  in  tail,  which  was  equally, 
and  but  equally,  barred  with  the  estatf^  tail  in  pos- 
session;  or  if  that  should  be  admitted  to  be  no 
material  point  of  distinction,  it  would  be  as  hard  to 
maintain,  that  if  tenant  in  tail,. with  i^evemon  in  fee 
in  himself  descending  ^  parte  maiemd,  bars,  the 
estate  tail  by  fine,  the  resulting  or  declared  U9e  in  fee 
to  himself  would  be  the  ancient  use,  and  go  ea^  parte 
maternd ;  but  that  if  the  sam£  tenant  in  tail  bars  the 
saqie  estate  tail  by  a  recovery,  the  resulting  or  de- 
clared use  would  be  a  new  use,  and  go  cj:  parte  pa- 
ternd :  that  it  was  apprehended  no  case  could  be  cited 
to  warrant  this  distinction ;   and  if  not,  reason  and 
equity  pointed  out  that  they  ought  both  to  have  the 
9ame  effect. 

It  is  also  objected,  that  a  recovery  is  the  proper 
conveyance  of  a  tenant  in  tail,  with  remainder  over, 
and  therefore  operates  as  a  grant  from  him ;  and  that 
the  recoveror  comes  in  under  him,  in  the  per,  as  his 
grantee,  and  therefore  as  a  purchaser*  But  this  would 
be  to  make  the  recovery  operate,  not  as  a  bar  to  the 
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particular  estates  tail  in  possessioa  and  remainder^ 
which  is  the  sense  and  language  of  all  the  books,  but 
as  a  bar  to  his  own  reversion  in  fee,  which  is  absurd » 
nor  indeed  is  a  recovery  in  any  other  sense  a  grant 
from  the  tenant  in  tail,  dian  as  it  is  a  common  assur-t 
ance,  by  which  he  may  bar  those  particular  estates, 
and  acquire  or  convey  the  fee  simple  in  possession  r 
but  it  is  not  less  such  an  acquisition,  if  he  gets  it  by 
barring  the  particular  intermediate  estates,  and  letting 
his  own  fee  into  possession,  than  if  it  could  be  said 
to  be  a  grant  of  the  estate  tail  itself  to  himself  in  feei 
But  Whatever  might  be  the  case,  where  the  estate  tail 
in  possession,  together  with  the  remainder  or  reversion 
in  others,  include  the  whole  inheritance,  yet  where 
the  tenant  in  tail  in  possession  has  also  the  reversion 
IB  fee,  the  recovery  operates  as  a  conveyance  of  the 
reversion,  and  a  bar  to  the  intermediate  estates.    A 
recovery  is  not  a  sort  of  conveyance  more  proper  t* 
bar  remainders,  than  a  fine  is  to  bar  an  estate  taU  • 
alone ;  nor  can  the  recoveror  come  more  under  the 
tenant  in  tail,  or  his  estate,  or  be  more  properly  a 
grantee  from  him  of  his  estate  tail,  than  the  conusee 
of  a  fine  is  under  the  conusor ;  and  yet,  in  this  latter 
case,  that  notion  clearly  does  not  prevent  the  estate 
tail  irom  merging  in  the  fee.     It  is,  however,  further 
objected,  that  the  estate  tail  is  continued  and  enlarged 
by  the  recovery;  but  this  is  at  best  a  very  inaccurate 
manner  of  speaking,  if  not  unintelligible  Or  absurd, 
since  an  estate  tail  cannot  continue  longer  than  the 
issue  per  formam  doni ;  and  a  fee  simple  cannot  with 
any  propriety  be  called  an  enlarged  estate  tail.     *"' 
only  reasonable  sense  of  such  expression,  is,  thi 
tenant  in  tail,  by  exercising  the  power  which  th 
has  given  him,  of  barring  the  estates  tail,  has  be 
possessed  of  the  absolute  fee  in  possession ;  but  i 
sense  it  is  no  otherwise  an  enlargement  of  his  e 
than  a  surrender  of  the  tenant  for  life  to  the  remai 
man  in  fee  is  an  enlargement  of  the  remainder- 
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estate,  and  is  therefore  more  properly  an  enlargement 
of  the  fee  simple,  by  sinking  the  particular  estate, 
than  an  enlargement  of  the  particular  estate,  which 
k  absolutely  destroyed ;  nor  does  this  manner  of  con- 
sidering the  recovery  in  the  least  injure  the  abso- 
luteness of  that  power  which  the  law  gives  the  tenant 
in  tail  over  the  estate,  because  he  acquires  as  much 
this  way  as  the  other,  with  this  advantageous  circum- 
stance, that  it  keeps  the  estate  in  its  natural  channel, 
and  prevents  the  act  done  for  one  purpose  .only,  from 
enuring  to  another,  which  the  party  never  thought  of, 
and  which,  if  he  had,  he  might,  and  probably  would 
have  avoided. 

In  support  of  the  judgment  it  was  contended,  that 
Jacob  Banks  being  tenant  in  tail,  under  the  settlement 
of  1680,  by  purchase,  and  not  descent,  the  rule  of 
descent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  person,  whose  estate  is  in  ques- 
tion, was  at  the  time  of  his  death  seised  by  descent, 
and  no  way  affected  or  influenced  the  present  question, 
if  Jacob  Banks  acquired  the  fee  by  suffering  a  reco- 
very as  tenant  in  tail  by  purchase :  that  a  tenant  in 
tail  is  considered  in  law  as  possible  owner  of  the  whole 
fee,  viz.  that  the  remainders  and  reversions  are  in  his 
power  by  suffering  a  recovery,  which  is  the  act  of 
tenant  in  tail,  and  takes  its  effebt  out  of  the  estate 
tail,  in  right  of  which  alone  he  is  empowered  to  suffer 
such  recovery,  as  he  thereby  acquires,  in  judgment 
of  law,  an  absolute  and  pure  fee  against  the  remain- 
der-men and  reversioner,  although  the  reversion  were 
in  a  stranger;  whereas,  by  a  fine,  the  estate  tail  is 
only  extiAguished,  and  barred,  as  against  the  issue  in 
tail;  but,  as  to  the  remainder-men,  or  reversioner,  it 
sull^sists,  notwithstanding  that  act,  as  a  base  or  deter- 
minable fee,  on  failure  of  issue :  it  was  therefore 
apprehended,  that  by  the  recovery,  which  removed 
all  restraints  and  limitations  ensuing  or  dependent 
after  the  estate  tail,   the  fee  so  acquired  by  Jacob 
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Banks  proceeded  out  ^f  the  estate  tail,  and  took  its 
effect  to  the  use  of  the  person  so  enabled  in  law  to 
suffer  the  same,  as  the  result  of  his  power,  in  virtue 
of  the  estate  tail,  which  was  gained  by  settlement 
(i.  e.)  by  purchase ;  and  consequently  the  remainders 
and  reversions  which  subsisted  before  the  recovery 
were  alike  extinguished,  and  put  to  an  end,  by  force 
and  operation  of  such  recovery:  that  if  the  estate 
tail,  as  to  the  issue  only,  is  considered  as  barred 
by  a  recovery,  and  the  old  estate  in  fee  or  rever*- 
sion,  subject  to  the  estate  tail,  is  let  in,  and^  takes 
place,  as  contended  for  by  the  plaintiff,  the  conse- 
quence and  inconvenience  thereof  would  be,  that 
in  that  case  every  estate  in  the  kingdom,  of  which 
a  recovery  is  suffered  by  a  tenant  in  tail,  seised  also 
of  the  reversion  in  fee,  would  still  remain  liable, 
as  assets  by  descent,  to  the  specialty  debts  of 
the  ancestor  from  whom  it  descended  (for  the  estate 
tail,  while  it  subsists,  and  the  base  fee,  gained  by 
force  of  a  fine,  suspends  the;  remedy  so  long  as 
there  is  issue,  and  therefore  preserves  the  debts); 
and  this  form  of  conveyance,  invented  and  long  used 
to  strengthen  the  title  of  possessors  who  are  tenants 
in  tail,  would  be  a  means  of  destroying  such  inten- 
tion, and  would  revive  old  demands^  to  the  ruin  of 
many  families. 

After  hearing  counsel  'on  the  writ  of  error,  the 
Judges  (who  attended  according  to  order)  were  di- 
rected to  deliver  their  opinions  on  the  following 
question,  viz.  "  Whether,  upon  the  death  of  Jacob 
Banks,  the  estate  in  question  did  by  law  descend  to 
his  heir  on  the  part  of  the  mother  or  not  ?  '*  And 
the  Judges,  having  taken  time  to  consider,  the  Lord 
Chief  Justice  of  the  Common  Pleas  delivered  their 
reasons  at  large,  and  concluded  with  their  opinion, 
"That  the  estate  in  question,  upon  the  death  of  Jacob 
Banks,  did  not  descend  to  his  heirs  on  the  part  of  the 
mother.''    Whereupon  it  was  ordered  and  adjudged. 
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that  the  judgment  given  in  the  Court  of  King's  Bench 
should  be  affirmed . 


fib 


asa 


.      CHAP.  X. 

What  Persons,  Estates ,  and  Interests  are  not  barred  hj 

a  Recovery. 


1.  Person^  ioko  are  fiot  Pat- 

ties. 
3*  Estates  Precedent, 
7.  Estates  in  Dower  and  Join" 
tures, 
.39.  Estates  held  Jure  Uxoris. 


39.  Estates  tail  granted  by  the 

Crown  Jbr  Services, 
53.  Reversions    vested    in    the 
Crown. 

57.  Estates.held  5y  Elegii. 

58.  Executory  Devises. 


F^ot,  67. 


Section  1. 

Penooswho  No  pefsons  afe  barred  by  a  common  recovery  but 
"•"**P^*"-"  those  who  are  parties  to  it,  and  the  issue  in  tail,  the 
remainder-men,  and  reversioner,  togethet  ^ith  the 
persons  claiming  under  conditional  limitations  expect- 
ant on,  or  to  take  effect  upon  the  determination  of  the 
estates  tail. 

2.  Thus  if  lands  are  given  to  a  husband  and  wife, 

*  and  the  heirs  of  the  body  of  the  hui^band,  remainder 
over,  and  the  husband  alone  suffers  a  common  reco- 
very, in  which  he  comes  in  upon  the  voucher,  and 

'vouches  over;  such  recovery  will  bar  the  festate  tail, 
and  the  remainder  over ;'  btit  will  not  bar  the  wife's 

*  estate,  because  she  is  not  a  party. 

3.  No  estates  or  interests  are  barred  by  a  common 
recovery,  but  those  which  are  subsequent,  in  point 
of  limitation,  to  the  estate  of  which  the  recovery  is 
suffered;  for  all  interests  precedent  remain  as  they 
were  before. 

4.  Thus,  although  a  recovery  be  a  good  bar  to  a 
remainder  for  years,  limited  to  comtnence  after  the 
determination  of  an  bstate  tail;  y^t  if  §uch  termbe 


Estates  pre« 
cedent. 


PiSOt,  13r. 
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limited  to  arise  before  the  estate  tail/  it  will  not  be 
barred  by  a  recovery  Suffered  of  the  estate  tail. 

5.  A.  being  tenant  for  life,  remainder  to  B.  in  tail,  Pi«dgftrdT. 
B*  made  a  lease  for  years,  to  commence  after  the  cro^>.  7i8. 
death  of  the  tenant  for  life;     The  tenant  for  life  2^iSS,fp;^.5, 
afterwards  suffered  a  common  recovery,  in  which  *  the 
remainder-man  in  tail  was  vouched :  and  it  was  de- 
etermined  that  the  term  for  years  was  not  barred  by 
the  recovery,  but  that  the  lessee  might  falsify  it.  • 
*     6.  If  a  person  is  tenant  for  life,  with  remainder  to  iiMt.204.6. 
trustees  to  preserve  contingent  remainders,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to 
his  daughters  as  tenants  in  common  in  tail,  remainder 
over;  and  having  a  daughter,  he  joins  with  her  in  ^ 
suffering  a  cbmmon  recovery ;  it  will  be  good  against 
the  tenant  for  life,  and  his  daughter,  ahd  this  remain- 
der-man ;  but  the  estates  tail  limited  to  the  first  and 
other  sons,  being  prior  to  the  estate  of  the  daughter, 
and  bbing  su{)ported  by  the  liinitation  to  the  trustees, 
will  not  be  affected  by  the  recovery. 

7.  It  was  formerly  a  practice  folr  wemen,  having  E«t4te« in  dmrer 
estates  in  dower^  or  jointures,  to  alienate  them  by  1  it^^i. 
fine  or  recovery ;  and  so  give  them  away  from  their 
husband's  family.    To  prevent  this  practice,  a  statute 
was  passed,  11  Hen.  VIL   c.  20,  by  which  il  was 
enacted,  *'  That  any  woman  who  had  any  estate  in 
dower,  or  for  term  of  her  life,   or  in  tail,  jointly 
with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  manors;  &c.  of  the  inheritance  Or  purchase 
of  her  husband^  or  given  to  the  said  husband  and 
•  wife  in  tail,  or  for  term  of  life,  by  any  of  the  ances- 
tors of  the  said  husband,   or  by  any  other  person 
seised  to  the  use  of  the  said  husband  or  of  his  ances- 
tors, and  shall  hereafter,  being  sole,  or  with  any 
after-takefi  husband,  discontinue,  alien,  release,  or 
confirm  with  watranty,  or  by  covin  suffer  any  reco- 
very of  the  same ;  that  all  such  recoveries,  diiscon- 
tinuances,  &c.  shall  be  utterly  teid  and  of  no  efibct ; 
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and  it  shall  be  lawful  for  the  person  in  remainder  or 
reversion  to  enter  immediately/' 
Tk.35.c9.        8.  In  the  statute  32  Hen.  VIII.  c.  36.  by  which 
tenants  in  tail  were  enabled  to  bar  their  issue  by  fine,  is 
S  t.  the  following  clause :  "  Provided  always,  that  this  act, 

nor  any  thing  herein  contained,  shall  extend  to  bar 
or  exclude  the  lawful  entry,  title,  or  interest  of  any 
heir  or  heirs,  person  or  persons,  in  or  to  any  manors, 
&c.   by  reason  of  any  fine  or  fines  levied  by  any 
woman  after  the  death  of  her  husband,  contrary  to 
the  intent  of  the  statute  11  Hen.  VIL,  of  any  manors, 
&c.  of  the  inheritance  or  purchase  of  the  said  hus- 
band, or  of  any  of  his  ancestors,  assigned  to  any  such 
woman  in  dower,  for  term  of  life  or  in  tail. 
wtmbkhT.         9.  These  statutes  having  been  made  to  prevent  an 
Fi(Mid.42.      injury,  have  always  been  construed  liberally;  and 
therefore  every  kind  of  estate  created  by  the  fine  or 
recovery  of  a  jointress,  of  lands  held  by  her  as  a 
jointure,  is  void  against  the  heir  of  the  husband. 
Pisotv.Paimr,      10.  Thus  whcro  a  tenant  in  tail,  who  was  a  join- 
dR^wsiik     tress  within  the  stat.  11  Hen.YII.,  accepted  a  fine 
2Tm1^i68.    ^^  cognizance  de  droit  come  ceo,  Sfc.  from  a  stranger, 
^^^*  who  granted  and  rendered  the  lands  to  the  jointress 

for  100  years ;  it  was  adjudged  that  this  was  a  forfei- 
ture ;  for  otherwise  the  intention  of  the  statute  might, 
by  practices  of  this  kind,  be  entirely  defeated. 

11.  With  respect  to  the  estates  which  have  been 
deemed  to  be  comprehended  within  this  act,  the  same 
liberality  of  construction  has  been  adopted;  and 
therefore  it  has  been  determined,  that  whenever  an 
estate  has  been  derived,  either  from  the  husband  him- 
self, or  from  any  of  his  ancestors,  it  is  protected  by 
these  statutes. 
^^'}f?^.  12.  Thus  where  the  ancestor  of  the  husband  made 
3Rm.5«.&.  a  feofiment  in  fee,  upon  condition  that  the  feofiees 
should  re-convey  to  the  husband  and  wife  in  tail— 
This  was  adjudged  to  be  such  an  estate  as  was  in- 
tended by  the  statute. 
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13.  So  where  a  man  and  a  woman,  being  joint  te-  ij»«hterr. 
nants  in  fee  simple  of  a  manor,  intermarried,  and  after-  CnTEiulsW 
wards  levied  a  fine  thereof  to  a  stranger,  who  ren- 
dered it  to  them  in  tail.    After  the  death  of  the  hus- 
band, the  wife  married  again,  and  she  and  her  second 
husband  levied  a  fine  of  it.    The  Court  held  that  the 

fine  was  void,  as  to  the  moiety  which  had  originally 
been  the  estate  of  the  husband,  because  it  was  pro- 
tected by  this  statute. 

14.  In  the  same  manner  where  one  brother,  in  con-  shaningtonv. 
sideration  of  a  marriage  had  between  his  brother  and  pmuoo. 
M.,  covenanted  to  stand  seised  to  the  use  of  himself 

for  life,  and  after  to  the  use  of  his  brother  and  his 
wife,  for  their  lives ;  this  was  adjudged  to  be  a  join- 
ture within  the  statute  11  Hen.  VII.,  as  moving  from 
the  ancestor  of  the  husband. 

15.  Although  lands  are  settled  in  consideration  of 
money  paid  by  the  wife  or  her  friends ;  yet  if  the  mar- 
riage appears  to  have  also  constituted  a  part  of  the 
consideration,  the  estate  will  then  be  considered  as 
within  the  statute  11  Hen.YIL 

16.  Thus,  where  a  grandfather  bargained  and  sold  vnianr. 
lands  to  J.N.  for  thirty  years,  remainder  to  himself  DjcJjise^a. 
and  his  wife  for  life,  remainder  to  his  son  for  life,  re-  kSk!^.  m  «. 
mainder  to  his  grandson  and  one  S.,  the  daughter  Moa93.p.23i. 
of  J.  N.,  and  the  heirs  of  their  two  bodies  begotten ; 

after  which  followed  these  words:  '*  for  the  which  vide  infra, 
manor,  bargain,  and  other  the  premises,  the.  said  J.  £.  Thomoo,  s.  p. 
covenants  to  pay  the  said  sum  of  70/.  at  certain  days, 
&c.'*    The  son  afterwards  married  S.,  who  survived 
him,  and  with  a  second  husband  levied  a  fine  of  those 
lands.    The  jury  further  found,  dehors  the  indenture, 
that  the  indenture  and  bargain  and  sale  were  as  well 
in  consideration  of  the  marriage  as  of  the  money. 
It  was   held  by  three  Judges  against  Dyer,  that  Vide  co|iiaiid 
the  fine  was  void;  for  they  expounded  the  words jinef"254/ 
"  given   by  the   ancestors,   &c."   to  be  any  lands  fJ2i.^*[jjf*^' 
assured  to  the  woman  in  jointure,  either  for  money 

VOL.  v.  «  o 
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(as  few  marriages  are  made  without   it),  or  else 

freely. 
2  Vera.  489.        17.  A  trust  estate,  or  an  equity  of  redemption,  is 
iAb.Eq.220.  ^^yjj  ^^^  statute  11  Hen.  VII.   as  well  as  a  legal 

estate ;  for  uses  are  expressly  mentioned  in  that  sta- 
tute ;  and  a  trust  is  now  what  a  use  was  then. 

18.  With  respect  to  the  estates  which  are  not 
comprehended  within  the  statute  11  Hen.  VIL,  as 
the  object  of  it  was  only  to  prevent  women  fiom 
alienating  those  lands  which  were  settled  on  them 
by  their  husbands,  it  therefore  does  not  extend  to 
any  lands  which  were  originally  the  property  of 
the  wife,  or  which  were  derived  from  any  of  her  an- 
cestors. 

19.  Thus,  where  husband  and  wife,  seised  of  lands 
in  right  of  the  wife,  levied  a  fine  sur  cognizance  de 
idroit  come  ceo,  and  took  back  an  estate  to  the  hus- 
band and  wife  in  tail  general,  remainder  to  the  hein 
of  the  wife.    The  husband  died,  leaving  issue  a  son ; 
the  wife  married  a  second  husband,  with  whom  she 
joined  in  levying  another  fine;  on  which  the  son  bj 
the  first  husband  entered  for  a  forfeiture  by  the  II 
Hen.  VII.     It  was  determined  that  the  last  fine  was 
no  forfeiture  by  this  statute ;  for  as  the  estate  was 
originally  the  property  of  the  wife,  it  would  be  un- 
reasonable to  restrain  her  from  disposing  of  it,  and 
quite  foreign  to  the  intent  of  the  act ;  for  although  it 
mighl^  within  the  letter  of  the  act,  be  considered  as 
the  purchase  of  the  first  husband,  by  the  first  fine, 
yet  it  was  not  so  in  reality,  as  the  lands  were  origi- 
nally derived  from  the  wife. 

20.  Husband  and  wife  sold  lands  which  were  the 
tetate  of  the  wife,  and  purchased  otfier  lands  with 
the  money,  which  were  settled  on  the  husband  and 
Wife  in  tail.  This  was  agreed  arguendo  to  be  a  jointufe 
within  the  statute,  because  the  money  was  a  chattel 
vested  in  the  husband,  which  he  might  have  disposed 
of  as  he  pleased ;  and  therefore  when  he  laid  it  out  m 


P!diner,S17. 


Title  XXXVL    Recovery.    Ch.  x.  §  21^26,  451 

the  purchase  of  lands>  the  law  will  consider  tbiem  m 
purchased  by  the  husband. 

21.  A  voluntary  gift  by  a  stranger  to  a  husband 
and  wife,  is  not  within  this  statute. 

22.  The  Bibhop  of  Exetdr  made  a  yoluntary  gift  of  wardr. 
lands  to  one  Turner  his  servant,  and  Sybil!  his  wife,  lo^yZ\n. 
and  to  the  heirs  of  their  two  bodies.    The  husband  vewTm*.  ^^^' 
died,  and  the  wife  levied  %  fine  of  those  lands.    It 

was  resolved  that  this  was  npt  a  jointure  within  the 
statute  1 1  Hen.  VIJ. ;  for  thid  lands  did  not  come  ftom 
the  husband,  nor  from  any  of  his  ancestors. 

23.  If  lands  are  limited  by  a  husband,  or  by  any 
of  his  ancestors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  issue  or  heirs  of  die  husband, 
such  estate  is  not  protected  by  the  stat.  1 1  Hen.  VII. ; 
because  the  object  of  that  statute  was  to  prevent  wives 
from  prejudicing  the  issue  or  heirs  of  their  fori^er 
husbands ;  but  where  no  remainder  ii  limited  to  such 
persons,  no  prejudice  can  be  done  to  them* 

24.  Thus,  where  a  man  seised  in  fee  devised  lands  ^<m^  ▼• 
to    his  wife  in   tail   general,  remainder  over  to  a  Eiis.2. 
stranger ;  after  the  husband  ^  death,  the  wife  married  i  uliif  26i. 
a  second  time,  and  suffered  a  recovery.  The  davghter  Hughes  ▼. 
of  the  first  husband  entered  for  the  forfeiture.     But  it  369. ' 
was  determined,  that  although  this  case  was  within 

the  letter  of  the  statute,  yet  it  was  not  within  the  in- 
tention of  it,  the  remainder  being  limited  from  the 
heirs  of  the  husband  to  a  stranger. 

25.  A  jointure  limited  to  a  woman  in  fee  is  not  4Rep.3.ft. 
within  the  statute  1 1  Hen.  \ll.  for  the  same  reason. 

26.  These  statutes  were  originally  construed  to 
extend  to  a  fine  levied  by  the  husband  and  wife ;  for 
Lord  Coke  has  stated  a  case  where  a  man  seised  of  Hwiey  t. 
lands  in  fee,  levied  a  fine  to  the  use  of  himself  for  305.  i 
life,  and  after  to  the  use  of  his  wife,  and  of  the 
heirs  male  of  her  body  by  him  begotten,  for  her 
jointure,  and  had  issue  male ;  afterwards  he  and  his 

wi£e  levied  a  fine^  wd  ^ulTered  a  conunon  recov:^. 

s  G  2 
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The^  husband  and  wife  died ;  the  issue  male  entered 
by  force  of  the  statute  H  Hen.  VII. ;  and  it  was 
holden  by  the  justices  of  assize,  that  the  entry  of 
the  issue  male  was  lawful. 

27.  The  doctfine  laid  down  in  the  above  case  has 
however  been  contradicted  by  a  more  modern  deter- 
mination. 

28.  A  father,  in  consideration  of  the  marriage  of 
his  son,  and  of  200/.  portion,  covenanted  to  convey 
lands  to  the  use  of  the  son  and  his  wife,  and  of  the 
heirs  of  the  body  of  the  wife,  remainder  to  his  own 
right  heirs.  A  conveyance  was  made  accordingly, 
and  the  husband  and  wife  joined  in  levying  a  fine  of 
the  lands.  It  was  resolved,  first,  that  this  was  a  join- 
ture within  the  intent  of  the  statute,  although  part  of 
the  consideration  was  money  paid  by  the  father  of 
the  wife  to  the  father  of  the  husband,  ii.  That  the 
fine  did  not  operate  as  a  forfeiture,  either  within  the 
words  or  intention  of  the  statute ;  for  the  wife  was  not 
sole,  nor  was  the  alienation  with  an  after- taken  hus- 
band; and  the  object  of  the  statute  was  only  to  pro- 
vide against  the  disherison  of  the  heirs  of  the  husband 
contrary  to  his  intention. 

29.  The  right  of  entry  which  is  given  by  the  stat. 
11  Hen.  VII.  is  not  confined  to  the  heir  of  the  hus- 
band, but  is  extended  to  the  person  to  whom  the  in- 
heritance is  to  go  after  the  decease  of  the  woman, 
whether  he  be  the  heir  of  the  husband,  or  a  stranger 
deriving  under  the  heir  of  the  husband. 

80.  Thus,  where  Sir  Richard  Bridges  made  a  feoff- 
ment of  lands  to  trustees,  on  condition  that*  they 
should  give  back  the  same  to  him  and  his  wife,  and 
to  the  heirs  of  their  two  bodies  begotten,  remainder 
to  the  right  heirs  of  Sir  Richard,  which  was  accord- 
ingly done.  '  Sir  Richard  had  issue  by  his  wife  a  son, 
named  Anthony,  and  .died.  Anthony,  in  the  lifetime 
of  his  mather,  conveyed  the  lands  by  fine  to  Sir  G. 
Browne  in  fee ;  the  wife  afterwards  made  a  lease  for 


ruleXXXVl.    Recovery.    CA.  x.  §31— 34.  453 

three  lives,  not  warranted  by  the  statilte  32  Hen.  VIII . , 
whereupon  Sir  6.  Browne  entered;  and  the  question 
was,  whether  his  entry  was  lawful  within  the  statute 
11  Hen.  VII.  It  was  resolved  that  the  entry  of  Sir 
G.  Browne  was  lawful,  because  he  was  the  person  who 
had  the  immediate  right  to  the  inheritance  after  the 
death  of  the  wife;  *  . 

31.  By  the  8th  and  9th  sections  of  the  statute  UncobCoi. 
11  Hen.  VII.  it  is  provided,  that  it  shall  not  extend  ^^*^  *^* 
to  any  recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman ;  or  where  the  person  next  in 
remainder  consents  to  the  same ;  provided  such  con* 

sent  appear  on  record. 

32.  By  the  common  law«  if  a  husband  seised  of  b^^«*^^ 
lands  in  right  of  his  wife,  had  levied  a  fine  of  them  i  inst.  326.  •• 
without  her  concurrence,  it  operated  as  a  discon- 
tinuance ;  by  which  means  the  wife  was  barred  of  her 

entry,  after  the  death  of  her  husband,  and  was  ob- 
liged to  bring  her  writ  of  ctd  in  viY^.-^and  therefore, 
Littleton  says,  the  judges  would  not  permit  a  man  to  ^  731. 
levy  a  fine  alone  of  his  wife's  estate. 

33.  This  produced  a  clause  in  the  stat.  32  Hen.  VIIL 
c.  28.  ^  6.  by  which  it  is  enacted,  **  That  no  fine, 
feoffment,  or  other  act  or  acts  thereafter  to  be  made, 
suffered,  or  done  by  the  husband  only,  of  any  manors, 
&c.  being  the  inheritance  or  freehold  of  his  wife, 
during  the  coverture  between  them,  shall  in  any  wise 
be  or  make  any  discontinuance  thereof,  or  be  preju- 
dicial or  hurtful  to  the  said  wife,  or  to  her  heirs,  or  to 
such  as  shall  have  right,  title,  or  interest  to  the  same, 
by  the  death  of  such  wife  or  wives :  but  the  same  wife 
and  her  heirs,  and  such  other  to  whom  such  right  shall 
appertain,  after  her.  decease,  shall  and  may  then  law- 
fully enter  into  all  such  manors,  &c. ;  any  such  fine, 
feoffment,  or  other  act  to  the  contrary  notwithstand- 
ing ; '  fines  levied  by  the  husband  and  wife,  whereunto 
the  said  wife  is  party  and  privy,  only  except." 

34;  This  act  having  been  z^de  to  suppress  a  wrong^  1  init.326.a. 
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GnneWi      aiid  to  gire  the  injured  pafty  a  mote  speedy  remedy 
B^ttWt^^*  than  what  the  comtnofi  law  afforded^  it  has  been  con* 
w' RiTi39.  '^t^^d  liberally.    So  that  where  lands  were  gireii  to 
a  husbatid  and  wife^  and  the  heirs  of  their  two  bodies, 
and  the  htigbaild  alotie  levied  a  fine  thereof^  and  died ; 
the  entry  of  the  wii^  was  a^adg:ed  to  be  lawftd; 
although  the  words  of  the  act  are,  *'  being  the  inherit 
tance  or  freehold  of  the  wife  ;'*  whereas  in  this  case 
the  lands  were  as  well  the  inheHfanoe  and  i^ehold  of 
the  husband  a§  of  the  wife. 
Dytr,  162.111.       3d.  Where  husband  and  wife  are  joint  purchasers 
^^'  in  taili  remainder  to  the  wife  in  fee,  and  the  husbsnd 

alone  levies  a  fine,  and  dies ;  this  is  an  alienation  within 
the  statute^ 
I  ion.  326.  fe.      8g.  Lord  Coke  says^  if  a  husband  cause  a  pra^ 
qwod  rediat  upon  a  feint  title  to  be  brought  against 
hitti  and  his  wife,  and  sufifers  a  recovery  without  any 
Toucher,  and  execution  is  had  against  him  and  his 
wife)  yet  this  is  helped  by  the  statute ;  for  this  is  the 
act  of  the  husband^  and  the  words  of  the  statute  are, 
"  made,  suffered,  or  done." 
tiiiit.681.         37.  Although  the  King  be  not  named  in  this  act, 
yet  he  is  bound  by  it  as  well  as  a  subject.    So  that 
if  a  husband  cdone  levies  a  fine  of  his  wife's  land  to  the 
King^  still  the  wife  may  enter  after  the  death  of  her 
husband. 
iiiiit.326.fl,       38.  If  the  wife  dies  before  entry,  her  issue  may 
enter  $  and  if  she  has  no  issue,  then  the  person  in 
remainder  or  reversion  may  enter,  by  the  very  words 
of  the  statute. 
EMMun         80.  When  iteeoveries  were  established  as  common 
K^fS^^  iasstorances,  the  judges  held  that  every  kind  of  estate 
^ji>y«r,     tail,  whether  created  by  a  subject  or  by  the  Crown, 
me^'sctw,  was  barrable  by  a  common  recovery ;  as  also  all  such 

2  Rep.  J5.  .     .  -^  ,  .  ^  '  ^    ,    . 

MitfbrdT.  remamders  ov^r,  i^id  revea^ions,  as  were  ^^ested  m 
fM^,435.  any  private  persons.  Atad  even  where  the  ultimate 
8  Taunt.  1.      rcversiou  was  vested  in  the  CJrovm,  it  was  fiodly  cs- 

ihat  a  common  recoiftery  would  baar 
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in  toil  and  all  intermediate  remainders  between  the 
e9tate  tail  and  the  reverBion  vested  in  tb»  Crowns 
for  otherwise  a  perpetuity  might  have  been  createdi 
by  limiting  the  ultimate  reversion  to  the  Crown* 

40*  By  the  stat,  34  Be  35  Hen.  Vm,  c,  %0.  reciting 
that  where  divers  of  the  King's  progenitor^i  and  e^*^ 
pecially  the  King  himself,  had  given  and  granted,  or 
otherwise  provided  to  his  and  tiieir  subjects,  manors^ 
ftc*  io  them  and  to  the  heirs  male  of  their  bodies,  or  to 
the  heirs  of  their  bodies ;  minding  at  the  time  of  sucl^ 
gifts  not  only  to  prefer  and  advance  presently  thQ 
donees,  but  also  their  heirs  in  blood  of  their  bodies, 
according  to  the  limitations  of  the  said  gifts,  to  th? 
intent  that  recompense  for  the  service  of  such  dPA?^^ 
should  not  only  be  a  benefit  for  their  own  persons,  bu^ 
»  contumal  pro^t  and  commodity  to  and  for  their 
heirs  coming  of  their  bodies,  whereby  such  heirs  should 
have  in  special  niemory  and  daily  remembrance  the 
profit  that  they  had  and  took  by  the  service  of  their 
ancestors,  done  to  the  kings  of  the  realm*  and  thereby 
be  the  better  encouraged  to  do  like  service  to  their 
S(Overeign  lord.  And  forasmuch  fs  sundry  such  do- 
nees in  tail  and  their  heirs  had  suffered,  and  daijy 
suffered,  by  their  consents,  untr^  and  feigned  m- 
coveries  to  be  had  against  them  with  common  vouchee 
or  otherwise  of  manors,  &c.  so  given,  granted,  or  pro- 
vided in  lUiil,  by  the  King  or  his  progenitors  as  aft>rie-i 
said,  to  the  intent  by  fraud,  covin,  and  untoue  means, 
not  only  to  bmd  end  d^eat  their  heurs^  inheritable  by 
tba  liniitation  of  auch  gifts,  whereby  questions  and 
dirersities  of  opinions  had  risen,  whether  such  feigned 
and  untrue  recov^ies  against*  such  tenants  in  tail,  by 
their  ^wn  consent,  of  lands*  &c.  whereof  the  reversion 
or  i^emainder  was  in  the  King,  ast  the  time  of  jsuch 
recoveijies  h»d,  shoyld#  9^9f  thed^th  fffUw  itenanjt  in 
teil^  bind  ^  heirs  m  toil  or  9ot. 

4L  It  is  enai^ed  by  the  aec<^d  eeotioA  of  thia 
atot]^4  ''  TbMt  no  .««sh  ige^ed  re^oyjory  Itheneafter 
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to  be  had  by  assent  of  parties  against  any  such  tenant 
or  tenants  in  tail  of  any  lands,  &c.  whereof  the  rever- 
sion or  remainder,  at  the  time  of  such  recovery  had, 
shall  be  in  the  King,  shall  bind  or  conclude  the  heirs 
in  tail,  whether  any  common  voucher  be  had  in  any 
such  feigned  recbvery  or  not ;  but  that  after  the  death 
of  every  such  tenant  in  tail,  against  whom  any  such 
recovery  shall  be  had,  the  heirs  in  tail  may  enter, 
have,  and  enjoy  the  lands,  &c.  according  to  the  form 
of  the  gift  of  entail ;  the  said  recovery,  or  any  other 
thing  or  things  to  be  had,  done,  or  suffered  by  or 
against  any  such  tenant  in  tail,  to  the  contrary  not- 
withstanding." 

And  it  is  further  enacted  by  the  third  section  of 
this  statute,  **  That  the  heirs  of  every  such  tenant  in 
tail,  against  whom  any  such  feigned  recovery  shall  be 
had,  shall  take  no  advantage  for  any  recompense  in 
value  against  the  voucher,  nor  his  heirs." 
iiart.372.&.  42.  Lord  Coke  has  observed,  that  in  the  construe- 
tion  of  this  statute,  the  judges  have  laid  down  the  ten 
following  rules :  **  i.  The  estate  tail  must  be  created 
by  a  king,  and  not  by  any  subject,  albeit  the  King  be 
his  heir  to  the  reversion ;  for  the  preamble  speaks  of 
gifts  made  to  subjects,  and  none  can  have  subjects  but 
the  King;  and  also  in  the  preamble  it  is  said,  (for  ser- 
vice done  to  the  kings  of  the  realm),  and  the  body  of 
the  act  referreth  to  the  preamble,  and  therefore  if  the 
Duke  of  Lancaster  had  made  a  gift  in  tail,  and  the 
reversion  descended  to  the  King,  yet  was  not  that 
estate  tail  restrained  by  that  statute;  and  so  of  the 
like.  II.  If  the  King  grant  over  the  reversion,  then  a 
recovery  suffered  will  bar  the  estate  tail,  because  the 
King  had  no  reversion  at  the  time  of  the  recovery. 
III.  If  the  King  make  a  gift  in  tail,  the  remainder  in 
tail,  or  grant  the  reversion  in  tail,  keeping  the  rever- 
sion in  the  Crown,  a  recovery  against  tenant  in  tail  in 
possession  shall  neither  bar  the  estate  tail  in  posses- 
sion by  "the  e:Kpress  purview  of  the'statute^  nor,  by 
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qonseqxience^  the  estate  in  remainder  or  reversiop, 
for  that  the  reversion  or  remainder  cannot  be  barred, 
but  where  the  estate  tail  in  possesion  is  barred,  iv.  If 
a  subject  make  a  gift  in  tail,  the  remainder  to  the 
King  in  fee,  albeit,  the  words  of  the  statute  be  (whereof 
the  reversion  or  remainder  of  the  same,  &c.)  yet  see- 
ing the  estate  in  tail  was  not  created  by  a  king,  as  hath 
been  said,  the  estate  tail  may  be  barred  by  a  common 
recovery,  v.  If  Prince  Henry,  son  of  Henry  VII., 
had  made  a  gift  in  tail,  the  remainder  to  Henry  YII.  in 
fe.e,  which  remainder,  by  the  death  of  Henry  VII., 
had  descended  to  Henry  VIII. ,  so  as  he  had  the  re- 
mainder by  descent,  yet  might  tenant  in  tail,  for  the 
cause .  aforesaid,  bar  the  estate  tail  by  a  common  re- 
covery. .  VI.  The  word  (remainder)  in  the  statute  is 
no  vain  word,  for  the  words  of  the  preamble  be,  the 
King  hath  given  or  granted,  or  otherwise  provided,  to 
his  servants  and  subjects.  The  word  (reversion)  in  the 
body  of  the  act,  hath  reference  to  these  words  (given 
or  granted),  and  (remainder)  hath  reference  to  these 
words  (otherwise  provided),  as  if  the  King,  in  con- 
sideration of  money,  or  of  assurance  of  land,  or  for 
other  consideration  by  way  of  provision,  procure  a 
subject,  by  deed  indented  and  enrolled,  to  make  a 
gift  in  tail  to  one  of  his  servants  and  subjects,  for 
recompense  of  service  or  other  consideration,  the  re- 
mainder to  the  king  in  fee,  and  all  this  appeajr  of 
record;  this  is  a  good  provision  within  the  statute, 
and  the  tenant  in  tail  cannot  by  a  common  recovery 
bar  the  estate  tail :  so  it  is  if  the  remainder  be  limited 
to.  the  king  in  tail;  but  if  the  remainder  be  limited  to 
the  king  for  years,  or  for  life,  that  is  no  such  remainder 
as  it  is  intended  by  the  statute,  because  it  is  of  no  re- 
mainder, of  continuance,  as  it  ought  to  be,  as  it  ap- 
peareth  by  the  preamble ;  and  it  ought  to  have  some 
affinity  with  a  reversion,  wherewith  it  is  joined. 
VII.'  Where  a  common  recovery  cannot  bar  the  estate 
tail  by  force  of  the  said  i^tatute,  there  si  fine  levied  in 
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fee,  in  tail,  for  lives,  or  years,  with  prodamiitiotis 
according  to  the  statutes,  shall  not  bar  the  estate  tail, 
or  the  issue  in  tail,  where  the  reversion  or  renudnder 
^  is  in  the  king,  as  is  aforesaid,  by  reason  of  these  words 
in  the  said  act  (the  said  recovery,  or  any  thing  or 
things  hereafter  to  be  had,  done,  or  suffered,  by  or 
against  any  such  tenant  in  tail  to  the  contrary  not* 
withstanding),  which  words  include  a  fine  levied  by 
such  a  donee,  and  restralneth  the  same.  viii.  But 
where  a  common  recovery  shall  bar  the  estate  tail, 
notwithstanding  that  statute,  there  a  fine  with  proda^ 
mations  shall  bar  the  same  also.  ix.  Where  the  said 
latter  words  of  the  statute  be  (had,  done,  or  suffered  by 
or  against  any  such  tenant  in  tsdl),  the  sense  and  con- 
struction is,  where  tenant  in  tail  is  party  or  privy  to 
the  act,  be  itby  doing  or  suffering  that  which  should 
work  the  bar,  and  not  by  mere  permission,  he  being 
a  stranger  to  the  act,  as  if  tenant  in  tail  of  the  gift 
of  the  king,  the  reversion  to  the  king  expectant,  is 
disseised,  and  the  disseisor  levy  a  fine,  and  five  years 
pass,  this  shall  bar  the  estate  tail  :*  and  so  if  a  colU* 
teral  ancestor  of  the  donee  release  with  warranty,  a&d 
the  donee  suffer  the  warranty  to  descend  without 
any  entry  made  in  the  life  of  the  ancestor,  this  shall 
bind  the  tenant  in  tail,  because  he  is  not  party  or 
privy  to  any  act  either  done  or  suffered  by  or  agiinrt 
him.  K^  Albeit  the  preamble  of  the  statute  extend 
only  to  gifts  in  tail  made  by  the  kings  of  England  be^ 
fore  the  act,  (viz.  hath  given  and  granted,  &c.),  and 
the  body  of  the  act  referred  to  the  preamble,  (viz.  that 
no  such  feigned  recovery  hereafter  to  be  had  ag^nst 


^  The  only  aatbority  quoted  by  Lord  Cdke  in  support  of  dds  poBhion, 
18  ,tiie  ease  of  Stratfield  ▼.  Dover,  Trim.  2^  Elix.  wbkli  It  i^mvtod  in 
1  Cbo.  59$.  612^  but  no  judgment  yras  given^A  ^Ua  jiointf  ^  imtiob 
WalfluUir  obserred,  tbat  if  eucb  a  doctrine  were  admitted,  it  would  be  a 
common  miscbief,  for  then  tenants  in  tail  of  the  gift  of  the  Cix^wn  might 
get  themselves  disseised,  in  which  case  a  fine  levied  by  the  disseisor 
would  bw^eitsae.    Vide  1  SU.  IS9.    i  Rdl.  Rep.  Ill, 
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0Qch  tenant  in  tail),  so  as  this  word  (such)  may  seem 
to  couple  the  body  and  the  preamble  together ;  yet 
in  this  case  (such)  shall  be  taken  for  such  in  equal 
mischief,  or  in  like  case ;  and  by  divers  parts  of  the 
act,  it  appeareth  that  the  makers  of  the  act  intended 
to  extend  it  to  future  gifts,  and  so  is  the  law  taken  at 
this  day,  without  question/' 

43.  As  this  statute  deprives  tenants  in  tail  of  the 
gift  of  the  Crown  of  all  power  of  alienation,  the 
judges  have  construed  it  strictly;  and  it  is  observ- 
able, that  an^  estate  tail  of  this  kind  is  the  only  per*  MuignrtT. 
petuity  whirch  can  possibly  be  created  without  the  aid  tk.  35.  L 13. 
of  the  Legislature. 

44*  Thus,  where  a  person  conveyed  lands  to  the 
Crown,  to  the  intent  that  the  Crown  should  reconvey 
them  to  the  same  person  in  tail,  reserving  the  ultimate 
reversion  to  the  Crown ;  such  an  estate  was  held  not 
to  be  within  the  protection  of  this  statute. 

45.  Thus,  where  William  Earl  of  Derby  conveyed  johmon  r. 
lands  to  trustees,  to  the  intent  that  they  should  convey  Hg'Jtf^K  ^^' 
the  same  to  Queen  Elizabeth,  her  heirs  and  successors,  ^  ^^^-  ^^^' 
that  the  Earl  of  Derby  might  accept  of  a  grant  from 

the  Crown  of  the  same  lands,  to  him  and  the  heirs 
male  of  his  body,  leaving  the  ultimate  reversion  in  the 
Crown,  which  was  accordingly  done*  It  was  deter- 
mined, that  this  estate  tail  was  not  within  the  pro<^ 
tection  of  those  statutes,  it  being  a  fraudulent  con«- 
trivance  to  create  a  perpetuity. 

46.  No  estate  tail  granted  by  the  Crown  will  fall 
under  the  protection  of  these  statutes,  unless  the  grant 
appear  to  have  been  made  as  a  reward  for  services. 

47.  Thus,  where  it  was  found  by  special  verdict,  PeridntT. 
that  one  William  Dexter,  being  tenant  in  fee  of  the  f^jScR. 
premises,  enfeoffed  Henry  Earl  of  Derby,  afterwards  g^^^®*^" 
King  Henry  IV.,  to  hold  to  him  and  his  heirs.    After- 
wards the  King,  by  letters  patent  under  the  duchy  seal 

of  Lancaster,  7  Hen.  IV.,  reciting  the  said  feoffinent, 
and  that  Margaret  the  wife  of  John  Milton  was^grand* 
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daughter  and  heir  of  William  Dexter,  -and  that  Milton 
and  his  wife  had  petitioned  the  King  to  be  ftilly  re« 
enfeoffed  thereof;  noua  voulantz  cele  partie  soit  foot  ceo 
que  loy,  bone  fay,  et  conscience  demandentj  have  of  our 
especial  grace  given  and  granted  to  the  said  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  said  Margaret,  the  said  premises,  to  be 
holden  as  of  the  King  and  his  heirs,  dukes  of  Lsuii- 
caster,  as  of  the  duchy  of  Lancaster  in  chief  for  ever, 
with  reversion  to  the  Klingand  his  heirs,  dukes  of  Lan- 
caster, on  failure  of  issue  of  the  said  Margaret.  The 
;  question  was,  whether  the  entail  created  by  the  letters 

patent  of  Hen.  IV.,  with  the  reversion  to  the*  King  in 
fee,  was,  under  all  its  circumstances,  such  an  estate 
tail  as  was  protected  from  being  barred  by  a  common 
recovery,  by  virtue  of  the  statute  34  Hen.  VIII.  c.  20. 
It  was  insisted  for  the  plaintiff,  j.  That  no  estate  was 

^  intended  to.  be  protected  by  that  statute  but  such  as 

had  been  given  or  provided  by  the  King  in  reward  of 
some  special  services,  because  the  preamble  of  the 

.    .  act  speaks  only  of  estates  granted  upon  such  con- 

siderations.  ii.  That  this  grant  appeared  upon  the 
face  of  it  to  be  merely  a  restitution  of  what  belonged 
of  right  to  the  grantees ;  an  act  of  justice,-  and  not  of 
bounty  in  the  King,  ceo  que  /cjy,  bonefotf,  et  conscience 
demandent;  iov  which  purpose  it  must  be  supposed, 
either  that  a  legal  title  subsisted  in  the  grantees,  para- 
mount to  the  title  of  King  Henry  IV.,  by  means  of 
some  condition  or  defeasance  annexed  to  William 
Dexter's  feoffment  to  the  Earl  of  Derby,  or  that  Dex- 
ter and  his  heirs  had  an  equitable  right,  and  that 
King  Henry  IV.,  when  Earl  of  Derby,  w^is  metely  a 
feoffee  to  uses.  To  this  it  was  answered  for  the  de- 
fendant :  i.  That  if  the  words  of  an  enacting  clause 
are  wider  and  more  extensive  than  the  preamble,  the 
preamble  shall  not  narrow  and  confine  them ;  that 
though  the  principal  purview  of  the  act  was  to  protect 
such  estates  tail  as  were  granted  for  services  done, 
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yet  this  was  not  the  only  reason.  The  diminution  of 
the  King's  feodal  rights  was  also  expressly  alleged  as 
another  reason,  which  would  happen  oftener  by  cut- 
ting off  entails,  and  thereby  preventing  infa^icies  and 
wardsWps.  That  if  services  were  indispensably  ne- 
cessary  to  bring  a  grant  within  the  protection  of  the 
statute,  the  law  would,  at  this  distance  of  time,  pre- 
sume them.  That  in  the  statute  of  fines,  32  Henry  VIII. 
c.  36.,  there  is  the  same  protection  of  estates  tail,  the 
reversion  of  which  is  in  the  Crown ;  and  in  pari  ma^ 
terid  both  statutes  should  be  uniformly  construed. 
That  in  1  And.  140,  and  1  Inst.  373,  where  this  statute 
is  fully  explained,  not  a  word  appears  to  prove  that 
services  must  be  stated  in  the  grant,  ii.  That  an 
entail  which  had  lasted  three  hundred  and  sixty  years 
under  the  protection  of  this  statute,  ought  not  now  to 
be  shaken  by  presumptions  and  conjectures.  It^ 
having  been  so  long  unbarred,  gives  a  presumption, 
that  the  owners  knew  it  was  unbarrable.  The  first 
attempt  to  alter  the  entail  was  in  1652,  when  there 
was  no  king  in  being,  and  all  the  crown  lands,  as  well 
in  reversion  as  in  possession,  were  vested  in  trustees 
for  sale ;  and  if  the  reversion  is  once  out  of  the  Crown, 
the  protection  is  gone.  iii.  That  there  was  no  ground 
to  suppose  a  condition  or  defeasance  annexed  to  Dex- 
ter's  feoffment;  as  the  feoffment  is  recited,  and  no 
mention  made  of  any  defeasance  or  condition,  iv.  Th^it 
supposing  the  Earl  of  Derby  a  feoffee  to  use,  which 
was  not  proved,  still  the  grant  of  Henry  IV.  was  free 
and  gratuitous ;  for  as  the  law  of  uses  then  stood^ 
before  the  statute  1  Rich.  III.  c.  6,  if  the  King,  when 
a  private  man,  was  seised  to  a  use,  upon  the  assump- 
tion of  the  Crown,  the  use  was  extinguished,  and  the 
King  became  absolute  owner  of  the  estate.  To  re- 
grant  it  to  the  feoffor  might  be  generous  and  honour- 
able, but  was  (legally  speaking)  gratuitous.  But  it 
could  not  be  the  execution  of  a  use,  because  the  King 
only  grants  an  estate  tail,  reserving  the  fee  to  himself; 
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makes  it  a  tenure  in  capite,  and  to  beholden  of  the 
duchy  of  Lancaster,  which  is  quite  incompatible  with 
the  idea  of  the  Earl  of  Derby's  being  merely  a  feoffee 
to  uses,  which  must  have  been  executed  in  the  same 
plight  as  when  the  original  feoffment  was  made; 

Lord  Mansfield. — ''  It  is  certain  that  the  preamMe 
of  a  statute  cannot  restrain  the  enacting  pfurt  of  it, 
where  the  enacting  part  is  clearly  larger  than  the 
preamble.  But  in  this  case,  the  estates  mentioned 
in  the  enacting  part,  clearly  refer  to  those  la  the 
preamble,  by  the  word  '  such,*  which  runs  through 
the  whole.  It  must  therefore  be  admitted,  that  in 
order  to  obtain  the  protection  of  the  statute  of 
Hen.  VIII.,  the  estate  tail  must  be  of  the  gift  or  pro* 
vision  of  the  King,  by  way  of  reward.  As  for  the 
services,  which  are  the  consideration  of  such  gift, 
these  must,  at  a  distance  of  time,  be  presumed,  and 
need  not  be  proved.  To  take  it  out  of  the  statute, 
you  must  show  that  it  is  not  of  the  gift  or  provision 
of  the  King.  And,  in  the  present  case,  it  is  plainly 
not  so,  upon  the  face  of  it.  The  petition  is  founded 
upon  no  other  consideration,  than  that  Elizabeth 
Milton  was  cousin  and  heir  of  Dexter,  who  enfeoffed 
the  Earl  of  Derby.  JHo  merits  are  mentioned,  not- 
withstanding the  statute  4  Hen.  IV«  c^  4.  was  then 
recent.  The  King  himself  states,  that  he  was  bound 
to  make  the  grant  by  loiv,  goad  fmth^  and  amsdmot. 
What,  the  circumstances  of  the  fact  were,  caitfM>t  now 
be  discovered;  whether  a  defeasance,  a  ccmditira, 
or  a  use,  or  any  thing  else.  Nor  is  it  material  to 
know.  It  is  enough,  that  the  King  has  recited  gene- 
rally, that  he  was  bound  to  do  it.  It  oannot,  thare^ 
fore,  be  a  gift.  As  to  the  objection,  diat  the  King 
granted  only  a  particular  estate,  and  kept  back  the 
fee,  that  might  be  all  he  was  bound  to  do.  Nor  can 
we  reason  very  conclusively  from  the  conduct  of  such 
a  prince  as  Henry  IV.  He  might  possibly  do  oi^y 
half  justice.    Such  things  have  happened  in  later 
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times.  Lord  Anglesey,  after  the  restoration,  was  ob- 
liged to  restore  the  estates  he  had  got  during  the 
rebellion  in  Ireland;  yet  many  of  the  poor  owners 
were  glad  to  compound,  and  take  leases  for  ninety- 
nine  years,  instead  of  the  fee.  Upon  the  whole,  as 
the  estate  was  not  of  the  King's  gift,  I  think  it  not 
within  the  protection  of  the  statute,  and  therefore 
the  recovery  is  good."  Mr.  Justice  Yates  was  of 
the  same  opinion;  and  said,  the  Court  would  not 
stretch  to  enlarge  die  interpretation  of  a  statute,  which 
prohibits  the  natural  right  of  alienation  by  tenant  in 
taU. 

48.  No  alteration  however  in  the  limitations  of  an 
estate  tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to  bar  his  issue,  ' 
or  the  reversion. 

49.  Thus,  in  the  case  of  the  Earl  of  Derby,  <me  of  Mumy  t. 
the  question;s  was,  whether  an  estate  tail,  granted  by  ^^^  ""* 
Richard  III.  to  the  Derby  family  as  a  reward  for  ser-  5;,^3™*9i^^' 
vices,  which  by  a  private  act  of  4  Jac.  I.  was  limited  2show..i04. 

T  Jones.  237 

to  the  heirs  male  of  the  family  in  a  different  manner 
from  that  in  which  it  had  been  limited  by  the  letters 
patent,  the  reversion  still  continuing  in  the  Crown, 
was  within  the  protection  of  these  statutes  ?    And  the  b  wiu  Rep. 

Ti  275 

majority  of  the  Judges  in  the  Exchequer  Chamber 
were  of  opinion,  that  notwithstanding  the  alterations 
made  by  the  private  act  of  parliament,  as  they  were 
all  within  the  compass  of  the  old  entail,  and  as  the 
reversion  still  continued  in  the  Crown,  the  estate  was 
within  the  protection  of  the  34  &  35  Hen.  VIII. 

60.  It  was  formerly  usual  for  persons  who  were 
£;eised  of  eistates  tail  of  this  kind  to  procure  the  con- 
currence of  the  Crown  to  alienate  them,  which  was 
commonly  effected  in  this  manner : — The  Crown  con- 
veyed the  reversion  to  a  subject,  either  in  trust  for 
itself,  or  for  the  tenant  in  tail,  by  which  means  a 
fine  or  recovery  was  a  good  bar  of  the  estate  tail,  ac- 
cording to  the  second  rule  laid  down  by  Lord  Coke. ' 
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51.  ThuSj  it  was  held  by  all  the  Judges,  that  if  the 
King  made  a  gift  in  tail,  reserving  the  reversion  to 
himself,  and  afterwards  permitted  the  tenant  in  tail  to 
suffer  a  common  recovery,  by  granting  the  reversion 
to  a  stranger,  in  trust  to  re-convey  it  after  the  re- 
covery was  had,  a  common  recovery  suffered  under 
these  circuipstances  would  bar  both  the  estate  tail 
and  the  reversion;  because  the  reversion  was  once 
severed  from  the  Crown,  by  which  means  the  privity 
of  estate  .was  destroyed:  for  the  intention  of  the 
statute  was  only  to  restrain  common  recoveries,  where 
the  reversion  always  continued  in  the  Crown,  without 
any  alteration. 

52.  Since  the  statute  1  Ann.  st.  1.  c.  7.  the  above 
mode  of  evading  this  act  is  effectually  prevented,  the 
Crown  being  restrained  by  that  statute  from  alienating 
its  ancient  possessions  in  fee  simple ;  and  therefore 
an  act  of  parliament  is  the  only  mode  by  which  such 
an  entail  can  now  be  barred. 

53.  Before  the  statute  De  donis^  when  the  King 
created  a  conditional  fee,  there  remained  nothing  in 
the  Crown  but  a  bare  possibility ;  and  if  the  donee 
had  issue,  and  afterwards  aliened,  the  King's  possi- 
bility was  barred,  as  well  as  that  of  the  subject 
After  the  statute  De  donis  had  turned  that  possibi- 
lity into  a  reversion,  and  after  common  recoveries 
were  allowed  to  be  common  assurances,  and  to  bar 
remainders  and  reversions,  it  became  a  question  how 
far  a  recovery  could  bar  a  remainder  or  reversion 
vested  in  the  King:  and  it  was  held  by  the  Judges, 
that  though  a  recovery  suffered  by  a  tenant  in  tail 
barred  the  estate  tail,  yet  that  it  would  not  affect 
any  interest  which  the  King  had  in  the  remainder  or 
reversion,  as  they  did  not  venture  to  assert  that  the 
Crown  could  be  deprived  of  any  part  of  its  property, 
under  pretence  of  a  recompense  in  value,  which  was 
merely  imaginary. 

64.  Pigot  says  it  is  vexata  questio  how  far,  at  com- 
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mon  law,  a  remainder  vested  in  the  King  was  di* 
vested  by  recovery  and  discontinuance ;  but  he  after- 
wards admits  that  neither  a  fine  nor  common  reco- 
very can  divest  any  estate  in  remainder  or  rever- 
sion out  of  the  King.  He  then  says,  that  if  a  reco- 
very be  on  good  title  against  tenant  in  tail,  and  the 
King  has  the  remainder  by  a  defeasible  title,  there  it 
shall  divest  the  remainder  out  of  the  King,  and  restore 
and  remit  the  right  owners. 

55.  This  opinion  appears  to  be  founded  on  the 
determinations  in  Wiseman's  case,  and  Cholmeley's  2  Rep.  is  & 
case,  where  the  Court  held  that  the  limitation  of  the  ^' 
reversion  to  the  Crown  was  void,  and  therefore  that 

such  reversion  was  barred  by  the  recovery ;  but  ad- 
mitted that  if  the  reversion  had  been  well  vested  in 
the  Crown,  it  could  not  have  been  barred.  This 
doctrine  has  been  however  denied  by  some  mojdem 
lawyers  of  great  eminence.  The  late  Mr.  Macna- 
mara,  in  a  very  able  opinion  on  a  question  of  this 
kind,  contended  that  the  stat.  34  &  35  Hen.  VIII. 
was  merely  declaratory  of  the  common  law;  and  that 
where  an  estate, tail  was  not  protected  from  the  effects 
of  a  common  recovery,  a  remainder  or  reversion  in 
the  Crown,  expectant  on  it,  was  not  protected.  That 
the  contrary  opinion  would  be  introductive  of  some- 
thing like  a  perpetuity ;  for  by  a  limitation  of  the 
ultimate  reversion  to  the  Crown,  the  tenants  in  tail  BiotseT.Urd 
could  only  acquire  a  base  fee  in  the  estate.  And  the  Biigh'i  Appeal 
late  Mr.  Serjeant  Hill  was  of  the  same  opinion.  ^"^^ 

56.  The  usual  mode  of  acquiring  a  good  title  to  Vide  sut. 
an  estate  tail,  whereof  the  reversion  is  in  the  Crown,  c.51.     "" 
is,  by  obtaining  an  act  of  parliament,  enacting  that  J^VArtif"' 
the  reversion  shall  be  divested  out  of  the  Crown,  and  **^p*  ^^^^ 

C*  00. 

vested  cither  in  the  tenant  in  tail,  or  m  some  other 
private  person ;  by  which  means  it  becomes  barrable 
by  a  common  recovery. 

57.  By  the  statute  21  Hen.  VIII.  c.  15.  §4.  it  is  E«tateiheUby 
enacted,  that  no  manner  of  statute  staple,  statute    ••*'*^ 

VOL.    V.  8  H 
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merchant,  nor  execution  by  el^  shall  be  avoided, 
•or  in  any  ways  made  frustrate  by  means  of  any  feigned 
•recovery. 
Esecutflfy  56*  A  commou  recovery  does  not  bar  an  executory 

Tit.  38.  c.  17.  Revise ;  of  which  the  reason  will  be  given  in  a  subse- 
quent title. 
But  if  the  person  entitled  to  the  executory  devise 
Id.  is  party  to  a  recovery  suffered  by  the  person  to  whom 

the  fee  is  first  devised,   and  comes  in  by  way  of 
voucher,  it  is  said  that  he  would  be  barred. 


CHAP.  XL 

» 
How  Recoveries  may  be  reversed  and  avoided. 


'  1.  Writ  of  Error. 
5.  By  wham  it  must  be  brought 
12.  There  must  be  a  Scire  facias. 
15.  The   Parol  demurs  fox  In- 
fancy. 
17.  What  may  be  assigned  for 

Error. 
85.  Must  be  brought  within  80 
Years. 


27'  How  barred. 

30.   Writ  of  Deceit. 

33.  Writ  ^ false  Judgment. 

S6.  A  Recovery  may  be  fatn- 

fied, 
41.  By  a  Tenant  for  Yeari. 
44.  And  Invalidated  by  a  Court 

of  Equity, 


Section  1. 
Wntofcrrar.    Xhe  judgment  obtained  in  a  common  recoverv  beinjr 

TII.35.C.14.    „  ^«A^^    r  j        j     •      i       .       i  J  *^    6 

J 1.  a  matter  ot  record,  and  similar  in  almost  every  respect 

to  a  judgment  given  in  an  adversary  suit,  can  only  be 
reversed  by  a  writ  of  error. 

2.  Any  alteration  may  however  be  made  in  a  reco- 
very, before  it  is  completed.  And  a  recovery  may  be 
amended,   as  to  any  mistake  or  misprision  of  the 

Aiitt,c.6,  officers  of  the  court,  at  any  time*  The  cases  on  this 
subject  have  been  already  stated. 
^  3.  A  writ  p{  error  to  reverse  a  commcm  recovery 
must  be  brought  in  the  Courtof  King's  Bench,  unless 
the  error  is  in  the  process,  in  which  case  it  may  be 
reversed  in  the  Court  of  Common  Pleas. 
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4.  By  the  stat.  34  &  35  Hen.  VIII.  c.  26.  §  113.  it 
is  enacted,  that  all  errors  and  judgments  before  any 
of  the  justices  of  the  great  sessions  in  Wales,  in  pleas 
real  or  mixt,  shall  be  redressed  by  writ  of  error  re- 
turnable before  the  justices  of  the  Court  of  King's 
Bench  in  England. 

5.  No  person  has  aright  to  bring  a  writ  pf  error  for  ^y  whom  it 
the  purpose  of  reversing  a  common  recovery,  unless  bnn«bt. 
he  has  an  immediate  interest  in  the  lands  of  which  it 

has  been  suffered. 

6.  Thus  where  a  writ  of  error  was  brought  in  the  ^- 
Court  of  K.  B.  to  reverse  a  common  recovery,  and 
judgment  was  obtained  thereon :  but  it  appearing 
afterwards  that  the'  plaintiff  in  error  had  no  imme- 
diate title  to  the  lands,  there  being  aTemainder-man 
before  him,  the  Court  reversed  their  former  judgment 

of  reversal. 

7.  The  right  to  bring  a  writ  of  error  descends  to  the 
person  to  whom  the  land  would  have  descended,  in 
case  the  recovery  had  not  been  suffered. 

8.  T.  Henningham  being  seised  to  him,  and  the  H«imiaghBD*. 
heirs,  male  of  his  body,  had  issue,  Henry  his  eldest  i  ' 
son,  and  three  daughters,  and  Arthur  and  two  other 
sons  by  his' second  wife.  Upon  the  death  of  T.  Hen- 
ningham, Henry  entered,  suffered  a  common  recovery, 
and  died  without  issue.  Arthur  the  second  son 
brought  a  writ  of  error  to.  reverse  this  recovery,  to 
which  It  was  objected,  that  he  was  only  of  the  half 
blood. 

The  Court  detennined  that  the  right  to  bring  a 
writ  of  error  descended  to  the  person  who  would  hav 
been  entitled  to  the  land  if  no  recovery  had.  bee: 
•suffered ;  and  therefore  that  Arthur  was  entitled  t 
the  writ  of  error. 

9.  In  the  case  of  Sheepshanks  v.  Lucas,  which  ha 
been  already  stated,  an  objection  was  made  to  thi 
writ  of  error,  because  the  plaintiff  did  not  show  ho\ 
his  title  arose.    But  the  Court  said,  that  a  complet 

8  H   s 
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title  need  not  be  set  forth  in  a  writ  of  error :  it  was 
only  required  of  the  plaintiff  in  error  to  show  the 
connection  and  privity  between  the  person  against 
whom  the  recovery  was  had,  and  the  person  who 
brought  the  writ  of  error ;  for  it  was  not  like  a  pro- 
ceeding to  try  the  right  of  land,  or  to  recover  the 
land  itself. 

10.  The  right  of  bringing  a  writ  of  error  to  re- 
verse a  common  recovery  does  not  pass  to  the  Grown 
on  an  attainder  for  high  treason. 

wmcheiier'f        1 1 .  A  tcuaut  in  tail  suffered  a  common  recovery ; 

*^*  ^  *  '  the  remainder-man  was  attainted  of  treason,  and  exe- 
cuted ;  and  by  act  of  parliament  forfeited  to  the  King 
all  his  manors,  &c.  reversions,  remainders,  uses,  pos- 
sessions, offices,  rights,  conditions,  and  all  other  his 
hereditaments. 

The  recovery  being  erroneous,  the  King  brought  a 
writ  of  error  to  reverse  it. 

Adjudged,  that  the  writ  of  error  was  not  given  to 
the  King  by  any  words  in  the  act  of  forfeiture,  the 
party  having  no  right  of  entry,  but  only  a  right  of 
action ;  which  did  not  pass  by  those  general  words. 
But  admitting  that  the  writ  of  error  had  passed  to 
the  King  by  the  words  of  the  act,  yet  it  would  not 
pass  from  him  to  a  patentee,  by  a  general  grant  of 
the  manor,  cum  pertinentiU,  and  of  all  the  interest, 
claim,  and  demand  therein ;  notwithstanding  the  clause 
de  speciali  gratia.  For  if  the  King  could  grant  it,  that 
grant  must  be  by  virtue  of  his  prerogative,  as  no  com- 
mon person  could  do  it;  and  then  it  ought  to  be  by 
express  and  precise  words. 

Thcrtimifltbd  12.  A  rccovery  ought  not  to  be  reversed,  unless 
writs  of  scire  facias  are  issued  against  the  terre-tenants 
and  the  heir ;  because  errors  in  a  common  recovery 
ought  not  to  be  examined,  until  all  the  parties  inte- 
rested in  supporting  it  are  before  the  Court. 

13.  The  issuing  writs  of  scire  facias  to  the  terre- 
tenants,  is  not  however  deemed  to  be  CcT  necessitate 
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Juris,  but  only  discretionary  in  the  Court :  and  there- 
fore a  judgment  of  reversal  of  a  common  recovery  is 
not  void  for  the  want  of  a  writ  of  scire  facias,. 

14.  Thus,  on  a  motion  in  the  Court  of  King's  Bench  Kintnoni-. 
to  set  aside  a  judgment  of  reversal  of  a  common  reco-  2  show/iw. 
very  on  a  writ  of  error  brought  there,  because  there      '^'  '"*" 
was  no  scire  facias  to  the  terre-tenants ;  it  was  strongly 
debated,  and  on  all  hands  agreed  to  be  very  inconve- 
nient, that  a  scire  facias  should  not  be  to  the  tenants, 

for  otherwise  a  purchaser  might  be  deprived  of  his  as- 
surance without  notice.  It  was  urged  that  the  terre- 
tenant  cannot  be  party  to  the  writ  of  error ;  that  they 
had  a  record  exemplified  of  the  reversal ;  that  the  re- 
versal was  in  35  Car.  11. ;  that  the  want  of  a  writ  of 
scire  facias  must  be  error  either  in  law  or  in  fact ;  it 
could  not  be  error  in  law,  for  that  must  appear  upon 
the  record  itself,  which  it  did  not  here;  it  could  not 
be  error  in  fact,  because  there  was  no  necessity  for 
such  a  writ,  it  was  only  discretionary  in  the  Court, 
and  not  cr  necessitate  juris. 

The  Court  was  of  opinion  that  the  awarding  writs 
of  scive  facias  to  the  terre-tenants  was  discretionary. 
And  in  a  subsequent  case  Lord  Mansfield  said,  that  by  Hin  iDd  Vi. 
the  established  mode  of  proceeding,  there  must  be  a  l'BuIT.M5^ 
scire  facias  against  the  terre-tenants,  otherwise  it  is  an 
irregularity,  but  no  more. 

15.  In  a  writ  of  error  to  reverse  a  common  recovery,  Thiptmidc 
the  parol  shall  demur  for  the  infancy  of  the  tenant.      T^^  "' 

'  16.  Id  a  writ  of  error  from  a  judgmentin  the  Court  Aiindr. 
of  King's  Bench  of  Ireland,  the  case  was,  that  in  a  writ  n!!!^iH. 
of  error  there  to  reverse  a  common  recovery,  the  de- 
fendant pleaded  that  he  was  an  infant,  and  prayed 
that  the  parol  might  demur.  To  this  the  plaintiff  de- 
murred ;  and,  upon  argument,  judgment  was  given  for 
the  defendant,  that  the  parol  should  demur.  The 
judgment  was  affirmed. 

17.  The  errors  assigned  in  a  common  recovery  may  wi 
be  either  in  fact  or  ia  Jaw.     But  by  the  statute  m 
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23  Eliz.  c.  3.  §  2.  it  is  enacted^  that  no  common  reco* 
very  shall  be  reversed  or  reversable  for  false  or  incon- 
gruous Latin,  razure,  interlining,  misentering  of  any 
warrant  of  attorney,  misretuming  or  not  returning  of 
the  sheriff,  or  other  want  of  form,  in  words,  and  not  in 
matter  or  substance. 

18.  Nothing  however  can  be  assigned  for  error  in  a 
common  recovery  which  contradicts  the  record ;  firom 
which  it  follows,  that  no  incapacity  in  a  vouchee  can 
be  assigned  for  error,  where  such  vouchee  appeared 
in  person :  but  if  a  vouchee  appears  by  attorney,  an 
averment  may  then  be  made,  that  such  vouchee  la- 
boured under  some  personal  disability,  which  rendered 
him  incapable  of  suffering  a  common  recovery. 

19.  Thus  in  a  writ  of  error  to  reverse  a  common  re- 
covery, the  error  assigned  was,  that  the  vouchee  was 
within  age,  and  appeared  by  attorney. 

All  the  Court  agreed  that  this  circumstance 
might  well  be  assigned  for  error  after  the  death  of  the 
vouchee. 

20.  So  in  the  case  of  Stokes  v.  Oliver  an  averment 
was  allowed,  that  the  vouchee,  who  appeared  by  attor-' 
ney,  was  an  infant ;  and  the  recovery  was  reversed. 

21.  An  averment  may  of  course  also  be  made  that 
a  vouchee  who  appears  by  attorney  is  an  idiot,  or  in- 
sane. And  in  the  following  case  it  vtbm  held  by  a  ma- 
jority of  the  judges  in  Ireland,  that  an  averment  of 
idiocy  might  be  made  against  a  vouchee  who  appeared* 
by  attorney,  ^nd  they  also  held,  that  neither  an  in- 
quisition finding  that  a  vouchee  was  not  an  idiot,  or  of 
unsound  memory ;  nor  the  caption  of  a  warrant  of  at- 
torney to  suffer  a  common  recovery  appearing  upon 
record  to  have  been  taken  by  the  Chief  Justice  of  the 
Common  Pleas  out  of  Court ;  nbr  a  fine  acknowledged 
before  the  same  Chief  Justice  on  the  same  day  with 
the  warrant  of  attorney,  for  the  purpose  of  making  a. 
tenant  to  the  precipe,  were  conclusive  evidence  of  the 
sanity  and!  capacity  of  the  vouchee. 
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22.  A  writ  of  error  was  br6ught  in  the  Court  of  Homev. 
King's  Bench  in  Ireland,  to  reverse  a  common  reco-  Dom.  Pm. 
very  suffered  by  Nicholas  Earl  of  Ely  in  1767,  in  "*'*^^- 
which  he  appeared  by  attorney  (having  acknowledged 
a  warrant  of  attorney  before  the  Lord  Chief  Justice  of 
the  Common  Pleas  for  that  purpose) ;  and  the  error 
assigned  was,  that  the  Earl  of  Ely  was  of  unsound 
mind.  Issue  being  found  upon  this  fact  the  plaintiff 
in  error  offered  to  produce  evidence  of  the  incapacity 
of  the  said  Earl ;  but  the  counsel  for  the  defendant 
insisted  that  the  acknowledgment  of  the  warrant  of 
attorpey  before  the  Chief  Justice  was  a  judicial  act 
and  matter  of  record,  and  was  conclusive  evidence  of 
the  said  Earl's  sanity.  The  Court  was  of  opinion, 
that  the  evidence  could  not  be  admitted.  A  bill  of 
exceptions  was  tendered,  and  a  writ  of  error  brought 
in  the  House  of  Lords  of  Ireland,  where  the  following 
question  was  put  to  the  Judges :  *<  Whether  in  a  case 
where  the  vouchee  in  a  common  recovery  appears  by 
attorney,  the  caption  of  the  warrant  of  attorney,  ap- 
pointing such  attorney,  appearing  upon  the  record  to 
be  taken  by  the  Chief  Justice  of  the  Common  Plea^ 
out  of  Court,  was  conclusive  evidence  of  the  capacity 
of  such  vouchee,  as  to  the  soundness  of  his  mind,  to 
make  such  attorney  and  to  suffer  such  recovery  ?" 

The  Judges  were  divided ;  but  the  majority  were 
of  opinion  that  the  caption  of  the  warrant  of  attorney, 
appearing  on  the  record  to  be  taken  by  the  Chief 
Justice  out  of  court,  was  not  conclusive  evidence  of 
the  capacity  of  the  vouchee.  Whereupon  it  was  or- 
dered and  adjudged,  that  the  judgment  given  in  the 
Court  of  King's  Bench  should  be  reversed ;  and  that 
the  verdict  should  be  set  aside  and  annulled ;  and  that 
the  parties  should  proceed  to  a  new  trial  upon  the  issue 
joined  between  them,  as  in  the  said  record. 

A  new  trial  was  had,  when  the  plaintiff's  counsel 
offered  to  give  parol  evidence,  to  prove  the  fact  upon 
which  the  issue  was  joined ;  but  the  counsel  for  the 
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dofendant  insisted,  that  the  plaintiff  ought  not  to  be 
allowed  to  go  into  such  evidence,  as  they/on  the  part 
of  the  defendant,  had  evidence  of  record  to  produce, 
which  was  conclusive  to  the  fact  in  Issue,  and  there- 
fore could  not  be'  controverted ;  (that  is  to  say),  a 
commission  issued  out  of  the  Court  of  Chancery  to  try 
the  sanity  of  the  said  Nicholas  Earl  of  Ely,  and  the 
inquisition  taken  in  consequence  of  such  commission, 
by  which  it  was  found  that  the  said  Nicholas  Earl  of 
Ely  was  not  an  idiot,  or  a  person  of  unsound  mind ; 
and  also  a  fine  with  proclamations,  levied  of  the  lands 
of  which  the  recovery  sought  to  be  impeached  had 
been  suffered,  and  taken  before  the  Chief  Justice  of 
the  Common  Pleas,  on  the  same  day  on  which  the 
warrant  was  acknowledged ;  which  fine  was  levied  to 
.    Henry  Loftus,  for  the  purpose  of  making  him  tenant 
to  the  pracipe  in  that  recovery.     The  Court  being  of 
opinion  that  this  was  the  proper  mode  of  proceeding, 
the  defendant's  counsel  accordingly  gave  in  evidence 
to  the  jury  the  said  commission  and  inquisition,  finding 
that  Nicholas  Earl  of  Ely  was  not  an  idiot,  or  person 
of  unsound  mind,  and  also  a  fine  with  proclamations, 
levied  by  the  said  Nicholas  Earl  of 'Ely  of  the  lands, 
&c.  in  the  said  recovery,  to  Henry  Loftus,  for  the  pur- 
pose of  making  him  tenant  to  the  pmcipc^  and  which 
was  taken  by  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  on  the  8th  of  July  1767,  being  the 
same  day  on  which  the  acknowledgment  of  the  war- 
rant of  attorney  was  taken  by  the  same  Chief  Justice. 
And  the  counsel  also  gave  in  evidence  the  warrant  of 
attorney  and  the  caption  thereof.    And  the  defen- 
dant's counsel  thereupon  insisted,  that  the  said  inqui- 
sition, finding  that  Nicholas  Hume  Earl  of  Ely  was 
not  an  idiot  or  person  of  unsound  mind^  had  for  ever 
concluded  that  question :  that  the  fine  and  recovery 
were  both  before  the  court ;  tjiat  the  fine  was  of  the 
.  same  lands,  and  passed  the  same  estate  on  the  same 
day  to  the  tenant  to  the  precipe  in  the  recovery,  on 
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which  the  warrant  of  attorney  was  acknowledged,  and 
that  it  constituted  part  of  the  same  assurance ;  that 
the  fine  gave  and  was  meant  to  give  operation  to  the 
recovery,  and  that  without  it  the  recovery  would  have 
been  a  mere  nullity ;  that  therefore  there  was  a  mass 
of  evidence,  conclusive  as  to  the  sanity  of  .Nicholas 
Earl  of  Ely,  and  of  a  nature  not  to  be  controverted, 
laid  before  the  court ;  and  that  no  parol  evidence  could 
or  ought  to  be  received  on  the  part  of  the  plaintiff,  as 
to  the  issue  depending. 

The  Court  having  declared  it  to  be  their  opinion, 
that  the  said  fine,  pracipe,  and  concord,  together  witb 
the  caption  of  the  said  fine,  as  likewise  the  said  war- 
rant of  attorney,  and  the  caption  thereof,  were  con- 
clusive evidence  of  the  sanity  of  the  said  Earl  of  Ely 
upon  the  said  issue ;  a  verdict  was  therefore  found  for 
the  defendant,  and  judgment  given  thereon  by  the 
Court  of  King's  Bench,  "that  the  judgment ^of the 
Court  of  Common  Pleas  should  be  in  all  things  af- 
firmed, and  remain  in  full  force  and  eflTect,  notwith- 
standing the  causes  assigned  for  error.'' 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the 
Court ;  and  a  writ  of  error  was  brought  in  the  House 
of  Lords,  where  the  following  questions  were  put  to 
the  Judges : 

I.  Whether  the  commission  set  forth  in  the  said  re- 
cord, and  the  inquisition  thereon,  whereby  it  was 
found  that  Nicholas  Hume  Earl  of  Ely,  in  the  said 
commission  named,  was  not,  at  the  time  of  taking  the 
said  inquisition,  an  idiot,  or  a  person  of  unsound  mind, 
with  the  return  of  the  execution  of  the  said  commis- 
sion, which  were  given  in  evidence  on  the  part  of  the 
defendant  in  error  on  the  trial  of  the  issue  at  the  bar  of 
the  Court  of  King  s  Bench  in  Michaelmas  term  in  the 
year  .1784,  joined  upon  the  averment  taken  by  the 
plaintifi*  in  error  in  the  said  cause,  was,  in  point  of  law, 
conclusive  evidence  of  the  sanity  of  the.  said  Nicholas 
Hume  Earl  of  Ely,,  at  the  time  of  taking  the  warrant 
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of  attorney  set  forth  in  the  present  record,  and  of  his 
capacity  at  that  time,  as  to  the  soundness  of  his  mind, 
to  make  such  warrant  of  attorney,  and  suffer  such  reco- 
very ^  as  in  the  said  record;  so  as  to  justify  the  said  Court 
of  King's  Bench  in  refusing,  upon  the  trial  of  the  afore- 
said issue,  to  suffer  the  plaintiff  in  error  to  go  into 
parol  evidence  offered  by  him  to  prove  that  the  said 
Nicholas  Earl  of  Ely  was  of  unsound  mind  at  the  time 
of  the  said  warrant  taken  and  acknowledgedi  and  the 
said  recovery  suffered. 

II.  Whether  the  commission  and  the  inquisition  and 
return  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  of  Ely  was,  at  the  time  of  taking  the  said 
inquisition,  not  an  idiot  or  a  person  of  unsound  mind, 
together  with  the  fine,  pracipe,  concord,  and  caption 
of  the  said  fine,  as  likewise  the  warrant  of  attorney 
and  the  caption  thereof,  on  the  8th  day  of  July  1767, 
as  set  forth  in  the  said  record,  and  what  part  of  the 
said  evidence,  were,  in  point  of  law,  conclusive  evi- 
dence upon  the  issue  which  came  on  to  be  tried  at  the 
bar  of  the  Court  of  King's  Bench,  of  the  sanity  of  the 
said  Nicholas  Hume  Earl  of  Ely,  and  of  his  capacity 
as  to  the  soundness  of  his  mind,  to  make  such  warrant 
of  attorney,  and  suffer  such  recovery,  as  in  the  present 
record ;  issue  having  been  joined  upon  the  averment 
taken  by  the  plaintiff  in  error  on  the  said  case,  after 
the  death  of  the  said  Nicholas,  and  the  said  warrant  of 
attorney  and  caption  thereof  set  forth  in  the  record 
appearing  to  have  been  made  and  acknowledged  be- 
fore the  said  Chief  Justice  of  the  Court  of  Common 
Pleas,  at  the  same  time  that  the  caption  of  the  s^d 
fine  was  taken  and  acknowledged  by  and  before  him ; 
and  it  appearing  to  the  said  Court  upon  the  said  re- 
cord, that  the  tenant  to  the  pracipc  in  the  said  reco- 
very was  made  by  fine,  levied  and  acknowledged  by 
the  said  Nicholas ;  so  as  to  warrant  the  said  Court  of 
King's  Bench  in  refusing,  upon  the  trial  of  the  afore- 
said issue,  to  permit  the  plaintiff  in  error  to  go  into 
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parol  evidence,  offered  by  him  to  prove  that  the  said 
Nicholas  was  of  unsound  mind  at  the  time  of  the  said 
fine  taken,  and  warrant  of  attorney  acknowledged,  and 
recovery  suffered.  • 

III.  Whether,  in  case  where  a  fine  with  proclama- 
tions is  levied  by  tenant  in  tail,  and  the  pracipe  is 
brought  in  the  same  term  against  the  conusee  of  such 
fine,  and  a  common  recovery  suffered  thereupon,  such 
fine,  pracipe,  and  common  recovery  are  to  be  consi- 
dered in  law  as  one  common  assurance  or  conveyance,r 
or  as  separate  common  assurances  or  conveyances. 

As  to  the  first  question,  the  judges  were  unani- 
mously of  opinion,  that  the  commission  and  inquisition 
were  not  conclusive  evidence  of  the  sanity  of  Nicholas 
Earl  of  Ely.  As  to  the  second  question,  four  of  the 
judges  were  of  opinion,  that  the  acknowledgment  of 
the  fine  was  not  conclusive  evidence  of  the  sanity  of 
Nicholas  Earl  of  Ely,  and  three  of  the  judges  were  of 
a  contrary  opinion.  And  as  to  the  third  question,  the 
judges  were  unanimously  of  opinion,  that  the  fine  and 
recovery  were  to  be  considered  as  one  assurance. 

The  judgment  of  the  Court  of  King's  Bench  was  af-* 
firmed. 

The  author  has  been  favoured  with  the  following 
accurate  note  of  Lord  Chief  Baron  Yelverton's  argu- 
ment in  this  case.  And  as  his  Lordship's  opinion 
coincided  with  that  of  the  majority  of  the  judges,  and 
also  of  the  Lord  Chancellor,  it  is  presumed  that  it 
must  prove  extremely  acceptable  to  the  profession. 

Lord  Chief  Baron  Yelverton. — **  The  Court  of  King's 
Bench  has  determined,  and  the  judges  have  all  agreed, 
that  the  inquisition  finding  Nicholas  Earl  of  Ely  not 
to  have  been  an  idiot,  or  of  unsound  mind,  is  not  con- 
clusive evidence  of  his  sanity  at  the  time  of  acknow- 
ledging the  warrant  of  attorney  mentioned  in  the 
question:  your  Lordships  have  determined  that  the 
warrant  of  attorney  is  not  in  itself  conclusive  evidence 
of  the  sanity  of  Lord  Ely,  at  the  time  of  acknowiedg- 
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ing  such*  warrant ;  but  that  it  is  a  matter  in  pais,  and 
triable  by  a  jury :  the  only  remaining  question,  there- 
fore, is,  whether  the  fine  be  conclusive  evidence  of  his 
sanity  at  the  time  of  acknowledging  the  warrant.  The 
fine,  I  do  admit,  is  quasi  a  judgment,  and,  in  that  light, 
I  will  beg  leave  to  consider  it;  but  it  is  not  therefore 
conclusive  evidence  of  the  sanity  of  the  conusor  to  do 
auQther  act.  In  what  cases  judgments  shall  conclude 
either  as  pleas  or  as  evidence,  is  nowhere  better  de- 
fined.than  in  that  learned  argument  of  Lord  Chief  Jus- 
tice De  Grey,  in  the  Duchess  of  Kingston's  case: 

vd**ii!'"26i.  '  ^'  '^^^^  ^^®  judgment  of  a  court  of  concurrent  juris- 
diction, directly  upon  the  point,  is,  as  a  plea,  a  bar, 
or  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another 
court.  II.  That  the  judgment  of  a  court  of  exclu- 
sive jurisdiction,  directly  upon  the  point,  is,  in  like 
manner,  conclusive,  upon  the  same  matter,  between 
the  same  parties,  coming  incidentally  in  question  in 
another  court  for  a  different  purpose.  But  neither 
the  judgnient  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction;  nor  of  any 
matter  incidentally  cognizable ;  nor  of  any  matter  to 
be  inferred  by  argument  from  the  judgment.'" 

''  These  rules  are  laid  down  with  so  much  precision 
and  accuracy,  that  there  is  not  a  word  contained  in 
them  which  has  not  its  sterling  value ;  nor  has  a  case 
been  cited,  nor  do  I  believe  a  case  can  be  put,  which 
does  not  fall  within  them ;  for  either  they  are  cases 
where  acts  of  parliament  have  established  es;clusive 
jurisdiction  between  certain  parties^  as  the  certificates 
of  commissioners  for  settling  army  accounts,  or  the 
proof  of  debts  before  commissioners  of  bankrupts  un- 
der the  control  of  the  great  seal ;  or  sentences  in  ma- 
trimonial causes  annulling  a  marriage,  where  one  of 
the  patties,  in  a  civil  suit,  claimed  a  title,  or  founded 
a  defence  upoa  such  marriage ;  or.sentences  of  exclu- 
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sive  jurisdiction,  acting  directly  in  rem,  and  to  whicli 
all  the  world  are  supposed  to  be  parties,  as  condem- 
nations in  the  Court  of  Exchequer,  which  are  had  by 
public  proclamations,  inviting  all  persons  whatsoever 
to  come  in  and  claim  their  property ;  or  the  sentences 
of  Admiralty  Courts,  which  judge  between  nation  and 
nation,  and  from  whose  decision  there  lies  no  appeal 
but  to  the  sword.  But,  in  all  these  cases,  the  parties 
to  the  suits,  or  the  parties  against  whom  the  evidence 
was  received,  were  parties  to  the  sentences,  and  had 
acquiesced  under  them,  or  derived  under  those  who 
had ;  or  they  were  sentences  in  suits  to  which  all  per- 
sons were  or  might  have  been  parties. 

*'  Now,  if  a  fine  were  like  an  ordinaryjudgmentof  a 
court  of  competent  jurisdiction,  it  would  not  be- con- 
clusive evidence  in  the  present  instance,  and  for  these 
reasons ;  because  there  is  no  act  of  parliament  which 
has  made  a  fine  under  these  circumstances  conclusive 
against  a  remainder-man ;  the  remainder-man  does  not 
claim  under  the  fine,  he  never  could  be  said  to  acqui- 
esce under  it,  because  he  could  not  impeach  it,  he  is 
no  party  to  it,  nor  does  he  claim  under  any  man  who 
is.    And  though  I  must  acknowledge  that  fines  do  in 
some  respects  stand  on  a  ground  peculiar  to  them- 
selves, a  ground  whereon  the  wisdom  of  our  ancestors 
hath  placed  them,  for  the  assurance  of  titles,  and 
quieting  of  possessions;    yet  I  must  say,  that  that 
memorable  act,  which  gives  to  fines  their  present  force 
and  efficacy,  which  directs  their  operation,  and  where 
they  operate  has  made  them  irresistible,  does  not  in 
any  of  its  provisions  materially  depart  from  those  rules, 
under  which  other  judgments  have  been  held  to  be 
conclusive :  for  the  eflFect  of  that  act  is  two-fold.  Un- 
der that  act  a  fine  with  proclamations,  by  tenant  in 
tail,  whether  the  proclamations  are  finished  in  his  life- 
time or  not,  will  bar  the  issue  in  tail.     But  why  ?  be- 
cause the  fine  is  quasi  a  judgment,  and  the  issue  in 
tail  claims  the  estate  through  his  ancestor,  whose 
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right  was  barred  by  the  judgment.  Again,  by  that  sta- 
tute, a  fine  with  proclamations,  if  five  years  after  the 
title  accrued  are  suffered  to  pass  without  claim,  will 
bar  every  man  who  does  not  come  within  the  savings 
of  that  act.  But  why  ?  because  there  Ihe  fine  acts 
quasi  in  rem ;  for,  by  the  proclamations,  all  men  are 
invited  to  claim,  if  any  right  they  have ;  and  having 
failed  to  do  so  within  the  time  prescribed  by  law, 
they  are  therefore  barred.  But  the  case  of  the  plain- 
'  tiff  in  error  does  not  fall  within  either  of  these  conclu- 
sions ;  for  he  is  not  the  issue  in  tail  of  the  conusor  of 
the  fine^  nor  is  the  fine  produced  against  him  as  a 
judgment  to  bar  his  right.  If  the  defendant  in  error 
intended  to  make  that  use  of  it,  he  ought  to  h&ve 
pleaded  it  to  the  writ  of  error,  and  have  given  the 
plaintiff  an  opportunity  of  replying  that  he  claimed 
within  the  five  years,  or  that  he  came  within  the  sav- 
ings of  the  act.  The  fine  is  therefore  offered,  not  as 
a  bar  to  the  right  of  the  plaintiff  in  error,  by  its  own 
force,  but  as  conclusive  evidence  of  the  sanity  of  a  co- 
nusor to  do  another  act,  which  is  a  bar  to  his  right 
And  so,  though  it  does  not  bar  the  right,  it  takes  away 
the  remedy;  and  though  it  would. not  conclude,  if 
pleaded  as  a  judgment,  yet,  when  offered  as  a  piece 
of  evidence,  it  shall  have  the  magic  virtue  of  sealing 
up  the  lips  of  the  court  and  the  jury,  the  parties  and 
the  witnesses.— But  I  know  of  only  one  case,  where  it 
has  been  held  that  a  fine  is  conclusive  to  the  capacity 
of  the  conusor  to  do  another  act,  and  this  is  the  case 
of  a  fine  and  a  deed  leading  the  uses  of  that  fine.  In 
that  case,  it  has  certainly  been  held  for  law,  that  a 
man  whose  right  is  by  law  barrable  by  a  fine,  shall  not 
be  received  to  aver  against  the  capacity  of  the  conusor 
to  execute  the  deed ;  because  it  is  said,  the  fine  is  the 
-principal,  and  the  deed  the  accessary ;  and  a  man  who 
is  enabled  to  do  the  principal,  shall  not  be  held  dis- 
abled to  do  the  accessary.  But  that  rule  of  law  was 
adopted  through  necessity,  because  dl  fines  operate 
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to  uses,  and  uses  are  governed  by  the  intent.  Whereas, 
if  the  deied  were  avoided,  the  fine  would  no  longer 
operate  to  the  uses  to  which  it  was  intended  to  enure, 
and  so  the  fine  would  in  effect  be  avoided,  because  the 
uses  of  it  could  not  take  place.     But  to  apply  that 
rule  to  the  case  of  a  fine  and  recovery,  it  would  be  ne- 
cessary to  establish  two  positions,  neither  of  which  is 
true.    First,  that  the  fine  is  the  principal,  and  the  re- 
covery the  accessary ;  and,  secondly,  that  if  you  avoid 
the  recovery,  you  also  avoid  the  fine.    But  there  is 
.  not  a  single  saying  in  the  books,  that  the  fine  is  the 
principal,  and  the  recovery  the  accessary;   for  the 
only  use  of  making  the  tenant  to  the  pracipe  by  fine, 
is,  to  put  the  evidence  of  there  being  a  good  tenant  to 
the  pracipe  on  record ;  and  though  you  should  avoid 
the  recovery,  the  fine  will  nevertheless  stand ;  for  the 
writ  of  error  does  not  impeach,  nor  will  the  judgment 
reach  it.    And  vice  versd,  though  the  fine  should  be 
hereafter  avoided, .  yet  the  recovery    could  not  be 
thereby  avoided,  if  it  were  otherwise  good.    And  with 
respect  to  a  recovery,  and  a  deed  leading  the  uses  of 
a  recovery,  the  law  is  the  very  reverse  of  what  it  is  in 
the  case  of  a  fine,  and  a  deed  leading  the  use  of  a  fine. 
In  the  case  of  a  recovery  and  deed,  the  deed  has  in 
more  instances  than  one  been  held  to  be  the  principal, 
and  the  recovery  the  accessary ;  and  accordingly  a 
party,  whose  right  would  be  otherwise  barred  by  the 
recovery,  has  been  allowed  to  impeach  the  sanity  of 
the  vouchee,  at  the  time  of  the  execution  of  the  deed, 
and  so  avoid  the  operation  of  the  recovery.     But  it 
seems  to  be  conceived  that  there  is  a  something  or 
other  in  this  case,  which  distinguishes  it  out  of  i  the 
ordinary  rules  of  law.    I  will  therefore  beg  leave  to 
examine  what  that  something  is,  by  applying  myself 
immediately  to  the  interrogatories  contained  in  the 
question.    And,  first,  the  question  imports  a  doubt, 
whether  two  or  more  acts  do,  in  point  of  law,  make 
one  and  the  same  assurance :  the  capacity  of  the  agent 
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to  do  one  act  does  not  conclude  to  his  capacity  to  do 
the  other ;  and  consequently,  whether  the  capacity  of 
Lord  Ely  to  levy  the  fine,  does  not  conclude  his  capa- 
city to  acknowledge  the  warrant  of  attorney  :  but  my 
answer  is,  that  there  is  only  one  instance  in  which  the 
capacity  of  an  agent  to  do  one  act,  concludes  to  his 
capacity  tp  do  another,  where  the  two  make  one  as- 
surance;  and  that  is  the  case  of  a  fine  and  deed  leading 
the  uses ;  but  in  every  other  case  but  that,  I  answer  in 
the  negative ;  and  I  prove  the  truth  of  my  answer 
thus : — If  a  man  had  levied  a  fine  twenty  years  ago, 
with  intent  to  make  a  tenant  to  the  pnecipe  in  a  reco- 
very then  intended  to  be  suffered,  and  the  recovery  is 
not  suffered  for  twenty  years  after,  the  fine  and  reco- 
very, are,  in  point  of  law,  one  and  the  same  assurance, 
as  much  as  if  they  were  both  of  the  same  term ;  and 
yet  no  man  in  his  senses  will  say  that  a.  fine  levied 
twenty  years  ago,  is  conclusive  evidence  of  the  sanity 
of  the  conusor  twenty  years  after.  But  then  the  ques- 
tion asks,  where  two  acts  are  done  at  one  and  the  same 
time,  and  one  of  those  acts  is  in  itself  conclusive  evi- 
dence of  the  capacity  of  the  agent  to  do  that  act,  shall 
it  not  be  conclusive  evidence  of  his  capacity  to  do  the 
other  ?  But  my  answer  to  that  question  is  also  in  the 
negative  ;  because  if  it  were  otherwise,  then  the  act 
which  is  in  itself  conclusive  evidence  of  the  agent's 
capacity  to  do  that  act,  would  be  conclusive  evidence 
of  his  capacity  to  do  any  other  act  whatsoever,  whe- 
ther it  made  a  part  of  the  same  assurance  or  not.  And 
so  if  an  idiot  levied  a  fine,  (and  the  history  of  the  law 
proves,  that  idiots  have  been  received  to  levy  fines,) 
and  at  the  same  time  made  his  will,  that  fine  would  be 
conclusive  evidence  of  his  capacity  to  make  such  a 
will,  which  no  man  in  his  senses  will  maintain.  But 
the  question  inquires  farther,  whether,  where  two  acts, 
the  one  of  which  is  conclusive  in  itself,  and.  the  other 
not,  make  but  one  assurance,  and  are  done  at  one  and 
the  same  time,  these  two  circumstances  put  together. 
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do  not  make  one  act  conclusive  etidence  of  the  capa- 
city of  the  agent  to  do  the  other  ?  But  I  answer,  not; 
because  I  believe  no  two  acts  can  be  supposed  more 
intimately  connected  with  each  other,  both  in  unity  of 
time  and  of  assurance,  than  a  will  of  a  real  and  a  per* 
sonal  estate,  Written  upon  one  and  the  same  piece  of 
paper  or  parchment,  and  subscribed  by  one  and  the 
same  signature ;  and  yet  it  is  cleat  law,  that  though  * 
the  probate  of  such  a  will  is  conclusive  evidence  of 
the  sanity  of  the  testator  to  make  such  will,  yet  it  is 
by  no  means  conclusive  evidence  of  his  capacity  to 
dispose  of  his  real  estate.  And  why?  evidently  be- 
cause the  capacity  of  the  party  to  do  the  two  acts  is 
triable  by  different  jurisdictions.  And  the  same  rea- 
son applies  to  the  case  of  the  fine  and  the  warrant  of 
attorney :  for  as  the  capacity  of  the  testator  in  the 
first  case  is  triable  by  the  Judge  of  the  Spiritual  Court, 
as  to  the  personal  estate,  and  his  capacity  as  to  his 
real  estate  by  a  jury ;  so  in  the  latter  case  the  capa- 
city of  the  conusor  to  levy  the  fine  is  triable  by  the 
fine  itself,  and  his  capacity  to  acknowledge  the  war- 
rant is  triable  by  a  jury.  From  all  which  I  am  war- 
ranted to  lay  it  down  as  a  general  position,  that  the 
capacity  of  a  party  to  do  one  act,  is  not  conclusive  as 
to  his  capacity  to  do  another,  if  his  capacity  as  to  that 
other  be  triable  by  a  different  jurisdiction,  whether  the 
two  acts  make  one  and  the  same  assurance,  or  are  done 
at  one  and  the  same  time,  or  not. 

"  It  will  then  perhaps  be  asked.  What !  and  has  the 
fine  no  operation  ?  is  it  not  even  evidence  ?  I  answer 
that  it  has  all  the  operation  it  was  ever  intended  to 
have ;  it  has  made  a  good  tenant  to  the  pracipe^  and 
has  put  the  evidence  of  it  on  record:  and  if  the 
plaintiff  in  error  had  assigned  for  error,  that  there 
was'  not  a  good  tenant  to  the  pt^acipe,  he  would  have 
been  concluded  by  the  fine :  and  further,  if  the  fine 
had  been  pleaded  to  the  writ  of  error,  as  a  fine  with 
proclamations,  upon  which  five  years  after  the  title 
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accraed  had  run,  without  any  claim,  and  that  th6 
plaintiff  in  error  could  not  reply  that  he  had  claimed 
within  the  five  years,  or  that  he  came  within  the 
savings  of  the  statute,  he  would  in  like  manner  have 
been  barred  by  the  fine.  But  as  the  case  is  at  present 
circumstanced,  the  fine  proves  nothing  conclusively 
but  its  own  existence.  I  say  it  proves  nothing  con- 
clusively but  that :  but,  when  I  say  so,  I  would  not 
be  understood  to  mean,  that  it  is  not  evidence  to  go 
to  a  jury ;  for,  on  the  contrary,  I  think  it  is  evidence, 
and  evidence  of  the  most  persuasive  nature,  but  espe- 
cially when  coupled  with  the  inquisition  and  warraat 
of  attorney:  for  though  I  cannot  subscribe  to  the 
doctrine  which  the  question  seems  to  insinuate,  that  a 
legal  conclusion  admits  of  degrees  of  comparative 
strength,  or  that  it  is  more  or  less  conclusive  at  dif- 
ferent times ;  and  though  I  can  no  more  admit  that 
three  pieces  of  evidence,  none  of  which  is  conclusive 
in  itself,  do  altogether  amount  to  a  conclusion,  any 
more  than  I  can,  that  three  ciphers  make  a  unit ;  yet 
I  feel  very  sensibly  that  persuasive  evidence  may  be 
more  or  less  strong  according  to  its  nature,  and  that 
three  pieces  of  evidence,  tending  to  establish  one  and 
the  same  fact,  are  stronger  evidence  than  one  of  them 
would  be  singly.  And  therefore,  upon  the  whole,  my 
answer  to  the  second  question  is,  that  the  inquisition, 
the  fine,  and  the  warrant  of  attorney,  are  not  in  any 
case  which  has  been  put  singly,  or  altogether,  con- 
clusive evidence,  so  as  to  warrant  the  judgment  of  the 
Court  of  King's  Bench." 

23.  An  averment  may  also  be  made  that  the  vouchee 
died  before  the  judgment  was  given,  where  such 
vouchee  appeared  by  attorney. 
Aate,c.3.  24.  Thus,  in  the  case  of  Wynne  v.  Wynne,  one  of 

the  questions  was,  whether  the  plaintiff  in  error  was 
not  estopped  to  assign  the  death  of ,  the  vouchee  to 
have  happened  on  the  10th  of  May,  which  was  before 
the  judgment  was  given ;  when  it  appeared  upon  the 
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face  of  the  record  that  she  appeared  by  attorney  on 
the  return-day  of  the  writ  or  summons,  which  was 
the  16th  of  May. 

The  Court  was  clearly  of  opinion,  that  the  death 
of  the  vouchee  before  judgment  was  not  contrary, 
but  a  matter  collateral  to  the  record,  and  properly 
assignable  for  error,  and  triable  by  a  jury :  for  all  the 
record  said  was,  that  the  vouchee  appeared  by  her 
attorney ;  it  did  not  say  any  thing  of  her  actual  exist- 
ence at  the  time,  but  put  a  matter  in  issue,  which  was 
properly  triable  by  the  country. 

25.  The  statute  10  &  11  Wm.  III.  c..4.  has  been  Mtutbe 
stated  in  the  former  Title,  by  which  it  is  enacted,  that  ^^^^ 
a  writ  of  error  to  reverse  a  common  recovery  must  be  Tit.  35.  c.  14. 
brought  within  twenty  years  after  such  recovery  ha$ 

been  suffered,  and  not  within  twenty  years  after  the 
accruer  of  the  title  to  the  lands. 

26.  A  writ  of  error  was  brought  19  Geo.  IL  to  re-  u*ydv. 
verse  a  common  recovery,  which  was  suffered  in  5  Ann.  2'^.  125;. 
The  defendant  pleaded  this  statute  in  bar,  the  writ  of 

error  not  having  been  brought  within  twenty  years 
after  the  recovery  was  suffered:  to.  which  it  was 
answered,  that  the  plaintiff's  title  did  not  accrue  until 
the  death  of  one  of  the  vouchees  without  issue  in  the 
year  1739.  After  several  argimients,  the  Court  de- 
termined that  the  writ  of  error  did  not  lie ;  because 
the  9t&tute  10  &  11  Wm.  III.  was  made  tp  quiet  pos- 
sessions, and  to  fix  a  certain  period  beyond  which 
fines  and  recoveries  should  not  be  impeached ;  for  the 
words  of  the  statute  are  express,  "  twenty  years  after 
such  fine  levied  or  recovery  suffered."  And  it  has  not 
the  words  which  are  in  the  statute  of  fines,  viz.  after 
the  title  accrued.  The  terminus  a  quo  is  the  time 
when  the  recovery  is  suffered ;  and  if  that  was  once 
exceeded,  there  would  be  no  knowing  where  to  stop. 
A  reversioner,  after  an  estate  tail  which  had  subsisted 
above  a  century,  might  upon  this  principle  be  allowed 
to  revetse  a  common  recovery;  whereas  persons  in 
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reversion  were  never  the  objects  of  the  Legislature's 
care.  It  was  sufficient  that  they  had  a  chance  of  the 
reversion's  vesting  within  the  twenty  years,  in  which 
case  they  might  bring  a  writ  of  error,  but  not  after- 
wards. 

How  barred.        27.  A  pcrson  may  bar  himself  from  bringing  a  writ 

'  *    '  of  error  to  reverse  a  common  recovery,  by  the  same 

means  by  which  he  may  bar  himself  from  bringing  a 

writ  of  error  to  reverse  a  fine.    Thus  Pigot  says,  "  If 

i*«.  169.  he  who  suffers  a  common  recovery  levy  a  fine,  or 
make  a  feoffment,  he  cannot  have  a  writ  of  error  to 
reverse  it." 

28.  A  release  of  errors  from  the  common  vouchee 
cannot  be  pleaded  in  bar  of  a  writ  of  error  to  reverse 
a  common  recovery. 

Nonke  r.  29.  In  a  writ  of  error  to  reverse  a  common  recovery, 

Cfo.  £iii.  2.  the  defendant  pleaded  a  release  of  all  errors  by  the 
last  and  common  vouchee. 

It  was  resolved  by  all  the  Judges  that  such  a  re- 
lease could  not  be  pleaded ;  for  the  common  vouchee 
was  put  in  only  for  form,  and  in  truth  he  rendered 
nothing ;  therefore  it  was  against  reason  that  his  re- 
lease should  bar  others  that  suffered  the  loss,  and 
were  entitled  to  have  a  remedy  by  the  reversal  of  the 
judgment. 

Writ  of  deceit.     30.  Where  a  recovery  has  been  suffered  of  lands 
'    '  *■    ■  held  'in  ancient  demesne,  in  the  Lord's  Court,  the 
proper  mode  of  reversing  it  is  by  writ  of  deceit. 

Rex  V.  Fire-        31*  Thus,  whcrc  a  writ  of  deceit  was  brought  to 

filraes,  258.  revcrso  a  common  recovery,  suffered  of  lands  which 
were  held  of  the  manor  of  Haveringate  Bower  in  the 
county  of  Es^x,  which  is  ancient  demesne,  and  of 
which  the  King  is  lord.  The  defendants  confessed 
the  action,  and  the  Attorney  General  remitted  damages, 
and  prayed  judgment.  A  rule  was  made  for  judgment 
72m  causa,  which  was  made  absolute  on  affidavit  of  ser- 
vice ;  no  cause  being  shown. 
32,  The  statute  10  &  11  Will.  III.  c.  4.  has  been 
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already  stated,  by  which  it  is  enacted,  that  all  writs 
of  error  for  reversing  fines  or  recoveries  must  be 
brought  within  20  years  after  such  fine  levied,  or  reco- 
very suffered.     It  does  not  appear  to  have  been  de- 
termined whether  this  statute  extends  to  petitions  to 
reverse  recoveries  sufiered  of  copyholds,  or  to  writs  of 
deceit  to  reverse  recoveries  suffered  of^lands  held  in 
ancient  demesne.    The  late  Mr.  Serjeant  Hill  held 
that  it  did  extend  to  petitions  and  writs  of  deceit ;  and 
gave  the  following  reasons  for  his   opinion:   *'  The 
statute  in  question  is  a  remedial  law,  and  made  for 
the  quieting  title  and  possessions  under  ancient  fines 
and  recoveries,  as  appears  by  the  express  words,  as 
well  as  from  the  subject  of  it ;  therefore  it  ought,  by 
the  known  rules  of  law,  to  receive  a  liberal  construc- 
tion, and  to  be  extended  to  all  cases  within  the  mis- 
chiefs intended  to  be  remedied,  even  if  the  words  were 
not  comprehensive  enough  in  their  strict  literal  sense 
to  extend  to  them.    But  in  this  case  I  think  the  words 
are  sufficient  to  include  the  case  in  question ;  for,  by 
the  purview,  '  the  bringing  any  writ  of  error  or  suit  for 
'  reversing  such  fine,  recovery,  or  judgment/  is  re- 
strained to  20  years  after  such  fine  levied,  or  such 
recovery  suffered,  or  judgment  signed;   so  that  the 
words  of  the  statute  extend,  not  only  to  writs  of  error, 
but  to  any  suit  generally,  without  distinction,  for  re- 
versing such  fine,  recovery,  or  judgment:  and  it  is 
plain  that  the  word  such  relates  to  the  word  ancient, 
and  that  antiquity  is  in  this  statute  applicable  to  the 
term  of  twenty  years.     In  the  construction  of  reme- 
dial statutes,  the  full  extent  is  to  be  given  to  every 
word  in  the  purview,  in  suppression  of  the  mischief 
intended  to  be  remedied,  notwithstanding  the  title  or 
the  preamble  be  not  equally  extensive." 

33.  It  has  been  stated  in  the  preceding  title,  that  to  y^^f^^ 
amend  errors  in  a  base  court,  a  writ  of  false  judg-  fics.n.b.  i2. 
ment  lies,  returnable  in  the  Court  of  Common  Pleas.  4  Rep,  30*.  t 
And  if  an  erroneous  judgment  be  given  in  a  formedon,  fSSub^Mi. 
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in  a  copyhold  court,  where  the  King  is  lord,  the 
party  against  whom  the  judgment  is  given  may  sue  hy 
bill  or  petition  to  the  King,  in  the  Exchequer  Chamber, 
in  the  nature  of  a  writ  of  false  judgment.  For  as  in 
the  court  of  a  common  person,  the  proper  suit  for 
reversal  thereof  is  to  the  lord  by  petition,  so  it  is 
here  to  the  King.  And  the  Exchequer  Chamber  is 
more  proper  to  sue  in  to  the  King  by  petition  than  the 
Chancery ;  because  it  concerns  the  King's  manor. 

■^*ofSt.  ^^'  ^  ^^^^  ^^  brought  to  compel  the  Bean  and 

Piui'i,show.     Chapter  of  St.  Paul's,  as  lords  of  the  manor,  to  receive 
1  Vera.  367'.     a  petition  in  the  nature  of  a  writ  of  false  judgment, 

for  reversing  a  common  recovery  suffered  in  the  manor 
court  above  thirty  years  before ;  whereby  a  remainder 
in  tail,  which  the  plaintiff  claimed,  was  barred ;  sug- 
gesting several  errors  in  the  proceedings,  and  praying 
that  the  said  lords  might  be  commanded  to  examine 
the  same,  and  do  right  thereupon.  To  this  bill  the 
defendant  Rugle  demurred  ;  and  the  Dean  and  Chap- 
ter, by  answer,  insisted  that  it  was  the  first  attempt 
of  the  kind,  and  therefore  of  dangerous  consequence ; 
and  conceived  it  not  fit  to  proceed  on  the  said  petition, 
unless  compelled  thereto  by  course  of  law.  That 
Rugle  being  the  person  concerned  in  interest  to  con- 
test the  sufficiency  of  the  common  recovery,  they 
hoped  the  court  would  hear  his  defence  and  deter- 
mine therein  before  any  judgment  were  given  against 
them ;  and  that  they  were  only  lords  of  the  manor  to 
obey,  &c. ;  and  prayed  that  their  rights  niight  be  pre- 
served. 

Ann.  1685.  This  dcmurrcr  having  been  allowed,  an  appeal  was 

btought  in  the  House  of  Lords,  where  it  was  con- 
tended on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had ;  for  as  no  writ  of  error,  or 
false  judgment  lay  for  reversing  a  recovery  or  judg- 
ment obtained  in  a  copyhold  court,  the  only  method 
was  by  bill  or  petition  to  the  lord,  in  the  nature  of  a 
writ  of  false  judgment,  which  of  common  right  he 
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ought  to  receive ;  and  to  cause  errors  and  defects  in 
such  recovery  or  false  judgment  to  be  examined^ 

That  in  all  casei^  where  any  party,  having  a  right  to 
a  freehold  estate,  was  barred  by  a  judgment,  reco* 
very,  or  fine;  such  party,  of  common  right,  might 
have  a  writ  of  error,  if  the  same  were  a  court  of  record; 
and  a  writ  of  false  judgment,  if  in  a  court  baron,  or 
county  court.  And  there  could  be  ^o  reason  why  a 
copyholder  should  be  without  remedy,  when  a  false 
judgment  was  given;  and  the  rather  for  that  in  real 
actions,  as  this  was,  the  proceedings  in  the  lord's 
courts  were  according  to  those  in  Westminster  Hall* 
That  though  a  common  recovery  wf^s  a  common  as- 
surance, yet  it  was  never  pretended  that  a  writ  of 
error  to  reverse  it  was  refused  on  that  preteace ;  and 
if  the  lord  of  a  manor  refused  to  do  his  duty,  the  Court 
of  Chancery  had  a  jurisdiction  to  compel  him  thereto. 
That  though  common  recoveries  were  favoured,  .and 
had  been  supported  by  several  acts  of  Parliament,  yet 
no  parliament  ever  thought  fit  to  deprive  the  parties 
bound  by  such  recoveries,  of  the  benefit  of  a  writ 
of  error. 

On  the  other  side  it  was  argued  for  the  respondent, 
that  the  person  who  suffered  the  recovery  had  a  power 
over  the  estate,  that  she  might  both  by  law  and  con- 
science, upon  a  recovery,  dispose  of  it  as  she  should 
think  fit;  that  she  had  suflfered  a  recovery,  according 
to  the  custom  of  the  manor,  though  not  according  to 
the  form  of  those  suffered  in  Westminster  Hall.  That 
the  suffering  of  recoveries  in  any  court,  and  the  method 
of  proceeding  in  them,  were  rather  notional  than  real 
things;  and  in  the  common  law  courts,  they  were 
taken  notice  of,  not  as  adversary  suits,  but  as  common 
assurances;  so  that  even  there,  few  mistakes  were 
deemed  so  great,  but  what  were  remedied  by  the 
statute  of  jeofails,  or  would  be  amended  by  the  assist- 
ance of  the  Court.  And  if  it  were  so  in  the  courts  at 
Westminster^  where  the  proceedings  were  DMretolenm, 
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tind  the  Judges  were  persons  of  learning  and  sagacity ; 
how  much  rather  ought  this  to  stand,  which  was 
suffered  in  1652,  during  the  times  of  disorder,  and 
most  proceedings  informal  and  in  the  English  tongue, 
in  such  a  mean  court,  where  there  were  few  prece- 
dents to  guide  them;  where  the  parties  themselves 
were  not  empowered  to  draw  up  their  own  proceed- 
ings, but  the  whole  was  left  to  the  steward,  who  was 
a  stranger  to  the  person  concerned ;  and  therefore  it 
was  hard  and  unreasonable  that  men's  purchases  should 
be  prejudiced  by  the  ignorance,  unskilfulness,  or  dis- 
honesty of  a  steward,  or  his  clerks.    That  there  was 
scarce  one  customary  recovery  in  England  which  was 
exactly  agreeable  to  the  rules  of  common  law :  that 
the  questioning  of  this  might,  in  consequence,  en- 
danger multitudes  of  titles,  which  had  been  honestly 
purchased;  especially  since  there  could  be  no  aid 
from  the  statutes  of  jeofails,  for  they  did  not  extend  to 
courts  baron.    That  there  was  no  precedent  to  force 
lords  of  manors  to  do  as  this  bill  desired,  and  the 
lords  of  manors  were  the  ultimate  judges  of  the  regu- 
larity or  errors  in  such  proceedings.    That  there  was 
no  equity  in  the  prayer  of  this  plaintiff;  that  if  the 
lord  had  received  such  a  petition,  and  were  about  to 
proceed  to  the  reversal  of  such  recovery,  equity  ought 
then  to  interpose,  and  quiet  the  possession  under 
those  recoveries :  that  Chancery  ought  rather  to  sup- 
ply a  defect  in  a  common  conveyance,  and  decree  the 
execution  of  what  each  party  meant  and  intended  by 
it,  than  assist  the  annulling  of  a  solemn  agreement, 
executed  according  to  usage,  though  not  strictly  con- 
formable to  the  rules  of  law. 

The  appeal  was  dismissed,  and  the  decree  affirmed. 
35.  The  determination  in  the  above  case  can  only 
be  accounted  for  from  the  late  period  at  which  the 
recovery  was  attempted  to  be  reversed ;  and  from  the 
circumstance  of  its  having  been  suffered  during  the 
civil'  wars.    It  would  be  very  dangerous  to  conclude 
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from  it  that  every  lord  of  a  manor  has  a  discretionary 
power  to  receive  or  refuse  a  petition  to  reverse  a  re- 
covery suffered  in  his  court :  for  justice  requires  that  a 
petition  of  this  kind,  vrhen  brought  within  a  reason- 
able time,  should  be  as  much  ex  debito  justitia,  as  a 
writ  of  error  to  reverse  a  recovery  suffered  in  the 
CourtK)f  Common  Pleas. 

36.  As  a  common  recovery  can  only  be  reversed  ^  "f^J^. 
by  a  writ  of  error,  or  some  proceeding  of  a  similar  fied. 
nature,  to  which  none  are  entitled  but  those  who 

have  an  immediate  interest  in  the  lands,  the  law 
allows  all  strangers,  whose  interests  are  affected  by  a 
common  recovery,  to  falsify  it.  And  it  is  laid  down 
by  Booth,  in  his  Law  of  Real  Actions,  chap.  24,  that 
a  common  recovery  may  be  falsified,  i.  By  entry  and  Pig«t,  iss. 
plea;  ii.  By  action;  iii.  By  action  ^nd  plea;  and 
IV.  By  plea  only. 

37.  A  common  recovery  may  be  falsified  and  inva* 
lidated  on  a  trial  in  ejectment;  for  if  a  common  reco- 
very is  given  in  evidence,  and  set  up  by  way  of  de- 
fence, the  plaintiff  may  show  any  defect  in  the  reco- 
very ;  and  if  the  Court  is  of  opinion  that  the  reco- 
very is  void,  and  the  plaintiff  entitled  to  recover,  such 
recovery  is  completely  falsified,  as  to  that  action. 

38.  Thus,  it  may  be  shown  that  the  person  against 
whom  the  writ  was  brought  had  no  estate  of  freehold 
in  the  land  at  the  time ;  and  the  cases  of  Dormer  v. 
Parkhurst,  Good  title  v.  Chandos,  and  Taylor  v.  Horde, 
which  have  been  already  stated,  are  instances  of  re- 
coveries falsified  in  ejectment,  for  want  of  a  good 
tenant  to  the  precipe. 

39.  In  the  case  of  Sir  Butler  Wentworth,  which  iv««y, 403. 

'  3Atk.3l3. 

was  tried  at  the  bar  of  the  Court  of  Common  Pleas  in 
Mich.  1744,  evidence  of  weakness  of  understanding 
was  admitted  to  invalidate  the  deed,  by  which  a 
tenant  to  the  precipe  was  made,  for  the  purpose  of 
suffering  a  common  recovery ;  and  the  effect  of  the 
recovery  was  by  that  means  defeated. 
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by  a  court  of 
equity. 


Tit.  35.  c.  14. 
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40.  In  the  case  of  Hume  v.  Burton,  Lord  Chan- 
cellor Lifford  cited  the  case  of  Jones  ex  dem.  Hale  v. 
Cave,  tried  at  Hereford  at  the  Lent  assizes  in  1765,  by 
Sir  Eardley  Wilmot,  in  which  evidence  was  admitted 
to  prove  the  weakness  of  understanding  of  a  vouchee 
in  a  common  recovery,  who  appeared  by  attorney, 
and  the  recovery  was  by  that  means  invalidated. 

A  motion  was  made  the  next  term  for  a  new  trial, 
on  account  of  misdirection  of  the  Judge,  and  it  was 
contended  that  such  evidence  ought  not  to  have  been 
admitted ;  but  the  motion  was  refused. 

41.  At  common  law,  if  the  tenant  of  the  freehold 
had  suffered  a  common  recovery,  it  operated  as  a  good 
bar  to  all  terms  for  years  derived  out  of  the  freehold; 
for  the  person  who  recovered  the  lands  was  supposed 
to  come  in  by  a  title  paramount,  so  that  he  was  not 
bound  by  the  leases  of  the  person  against  whom  he 
recovered :  besides,  a  termor  for  years  could  not  in 
any  case  falsify  a  common  recovery. 

42.  By  the  statute  of  Gloucester,  1  Edw.  L  c.  11. 
a  remedy  was  given  to  the  lessee  for  years,  by  way  of 
receit  and  trial,  whether  the  recovery  was  upon  good 
title,  or  by  way  of  collusion ;  and  in  case  it  appeared 
that  the  recovery  was  by  collusion,  then  the  lessee 
for  years  was  permitted  to  enjoy  his  term,  and  the  exe- 
cution was  stayed  until  the  determination  of  the  term. 

43.  The  operation  of  this  statute  not  having  been 
found  sufficiently  extensive,  another  act  was  made, 
21  Hen.  VIII.  c.  15.,  whereby  it  is  provided,  that  a 
tenant  for  years  may  falsify  a  feigned  recovery  had 
against  the  person  in  reversion. 

44.  Although  a  common  recovery  can  only  be  re- 
versed by  t^he  Court  of  C.  P.  in  the  first  instance,  and 
by  the  Court  of  K.  B.  upon  a  writ  of  error  from  the 
Court  of  C.  P.>  yet  the  Court  of  Chancery  can,  in 
fact,  invalidate  a  common  recovery,  where  it  appears 
to  have  been  obtained  by  fraud  or  imposition,  by  com- 
pelling the  recoveror  to  convey  the  ejstate  to  the  per- 
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son  who  is  entitled  in  equity  to  have  it,  or  by  de- 
claring the  recoveror  to  be  a  trustee  for  such  person. 

46.  Where  a  person  who  was  deaf  and  dumb  suf-  Femsv. 
fered  a  common  recoTery  of  entailed  lands,  assisted  £^6^. 
by  his  uncle,  and  then  settled  the  same  to  certain 
uses ;  upon  the  circumstances  of  the  case  it  appeared 
he  had  done  nothing  but  what  in  conscience  he  ought 
to  have  done,  yet  being  under  these  circumstances, 
the  Lord  Chancellor  said  he  ought  to  be  taken  care 
of  in  equity ; ,  and  it  appearing  that  the  uncle  was  con- 
cerned in  point  of  interest,  the  settlement  was  set 
aside.  But  had  he  been  assisted  by  an  able  and  faith- 
ful relation,  that  was  not  interested,  equity  would 
not  have  relieved  him  in  so  reasonable  an  act  as  this 
appeared  to  be. 

46.  A  court  of  equity  will  also  restrain  the  opera- 
tion of  a  common  recovery  to  those  purposes  for  which 
it  was  intended,  and  will  not  allow  it  to  have  a  more 
extensive  effect. 

47.  Where  a  father,  on  his  son's  marriage,  by  lease  stmhoptT. 
and  release  conveyed  lands  to  trustees  and  their  heirs,  mciui.435. 
to  the  use  of  the  father  for  life,  remainder  to  his  wife 

for  life,  remainder  to  the  son  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  during 
his  life  to  support  contingent  remainders,  remainder 
to  the  son's  intended  wife  for  life  for  her  jointure, 
remainder  to  the  first  and  every  other  son  of  that 
marriage  in  tail  male,  remainder  to  the  daughter  or 
daughters  of  that  marriage  and  the  heirs  of  their 
bodies,  tfll  they  should,  out  of  the  rents,  issues,  and 
profits  have  received  3000/.,  remainder  to  the  heirs  . 
of  the  body  of  the  son,  remainder  to  the  second  son 
of  the  father,  and  to  his  first  and  other  sons,  remainder 
to  the  right  heirs  of  the  son  for  ever.  The  marriage 
took  effect,  and  they  had  only  two  daughters,  who 
being  in  possession  after  all  the  other  estates  deter- 
mined which  were  precedent,  suffered  a  recovery  to 
^  the  use  of  themselves  and  their  heirsi  and  one  ques- 
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tion  in  this  case  was,  whether  by  this  recovery  the 
remainders  were  -not  barred.  And  it  was  argued 
that  they  were,  because  the  primary  intention  of  this 
limitation  was  to  make  them  tenants  in  tail,  and  the 
raising  of  the  3000/.  was  but  a  secondary  intention 
thereof;  and  when  they,  being  so  tenants  in  tail,  suf- 
fered a  recovery,  this  barred  their  estate  tail,  and  the 
remainders  depending  thereon.  But  the  Lord  Chan- 
cellor was  clearly  of  opinion,  both  upon  the  first  speak- 
ing to  it,  and  the  next  day  after,  that  this  was  but  in 
the  nature  of  a  security  for  the  3000/. ;  and  though 
the  recovery  barred  the  estate  tail  and  remainders  at 
law,  yet  the  daughters  were  but  in  the  nature  of 
trustees  (after  the  3000/.  raised)  for  those  in  remain- 
der ;  that  before  the  recovery  they  had  but  an  estate 
tail  for  their  security  for  that  sum;  that  after  the 
recovery  they  had  the  fee-simple;  but  still  the  same 
in  a  court  of  equity  was  but  a  security  till  that  money 
was  raised;  that  those  in  the  remainder  had  the 
equity  of  redemption  in  the  same  manner  as  the  per- 
son who  made  that  security  would  have  had  if  no  such 
limitation  in  remainder  had  been ;  therefore  they  might 
at  any  time,  by  paying  off  that  3000/.  determine  the 
estate  of  the  daughters,  and  jthen  the  daughters  would 
be  but  trustees  for  them. 

48.  Where  a  person  is  prevented  from  suffering  a 
common  recovery  by  force    and  management,   the 
Court  of  Chancery  will  compel  the  parties  to  act  as 
if  the  recovery  had  been  suffered. 
Luttnn  V.  49.  Thus,  where  Lord  Waltham  being  tenant  in  tail, 

ii"vM!638.  s^cl  meaning  to  suffer  a  common  recovery,  and  by 
will  to  give  real  interests  to  his  wife,  Mr.  Luttrell,  who 
by  his  marriage  had  an  interest  to  prevent  the  entail 
being  barred,  did,  by  force  and  management,  prevent 
the  testator  from  executing  the  deed  to  make  the 
tenant  to  the  precipe. 

Lord  Thurlow's  opinion  was  clear,  that  though  at 
-law  Mx.  LttttreU's  lady  was  tenaut  in  tail,  and  which 
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made  it  stronger,  she  was  no  party  to  the  transaction, 
yet  neither  he  ^or  any  one  else  could  have  the  benefit 
of  the  fraud;  and  the  jury,  upon  ah  issue  directed, 
having  found  that  the  recovery  was  fraudulently  pre- 
vented. Lord  Thurlow  held,  even  in  favour  of  a  volun- 
teer, that  the  tenant  in  tail  should  not  take  advantage 
of  the  iniquitous  act,  though  she  was  not  a  party  to  it ; 
and  the  estate  was  considered  exactly  as  if  the  reco- 
very had  been  suffered. 
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Alienadoa  by 
custom. 


Section  !• 

It  has  been  already  shown,  that  copyholders  being 
mere  tenants  at  will,  cannot  alien  their  estates  by 
feoffment  or  other  assurance  at  common  law ;  but  by 
the  custom  of  all  manors  in  which  this  kind  of  pro- 
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perty  is  to  be  found,  every  copyholder  has  a  power  of 
transferring  his  estate  to  any  other  person,  by  surren- 
dering or  yielding  it  up  to  the  lord  of  the  manor,  in 
order  that  he  may  grant  it  out  again  to  the  person 
named  in  the  surrender,  which  is  therefore  called  an 
alienation  by  custom. 

2.  This  practice  is  as  ancient  as  the  time  of  Bracton, 

who  says — Si  autem  villanus  sockmannus  villanum  soca-  Lib.  2.  c.  s^ 
gium  ad  alium  transferre  voluerit,  prius  illud  restituat  do^  '  ' 
minOy  vel  servienti,  si  dominus  prasens  rum  fuerit  et  de 
manibus  ipsorumjiat  translatio  ad  alium,  tenendum  liberi, 
vel  in  socagio,  secundum  quod  domino  placuerit;  quia  ilk 
villanus  sockmannus  non  habet  potestatem  tranferendij  cum 
liberum  tenementum  non  habeaty  sed  dominus. 

3.  In  the  case  of  free  copyholds  or  customary  free- 
holds, the  mode  of  alienation  has  always  been  the 
same  as  in  common  copyholds.  Thus  Bracton  says— ^ 
Dare  enim  non  possunt  tenementa  sua,  nee  ex  causd  dona-  209.  «• 
tionis  ad  alios  transferre  non  magis  quam  villani  puri;  et 
unde  si  transferre  debeant,  restituant  ea  domino  vel  balUvo, 

et  ipsi  ea  tradunt  aliis,  in  villenagium  tenenda. 

4.  The  process  in  most  manors  is,  that  the  tenant 
surrenders  his  estate  to  the  lord,  in  trust  to  be  again 
granted  by  him  to  such  persons  and  for  such  uses  as 
are  mentioned  in  the  surrender.  This  surrender  must 
be  presented  by  the  jury  or  homage  of  the  manor,  and 
found  by  them  upon  their  oaths,  and  then  the  lord 
grants  the  land  to  the  person  named  in  the  surrender, 
to  hold  by  the  ancient  rent  and  customary  services, 
and  thereupon  admits  him  tenant  to  the  copyhold 
by  the  delivery  of  a  rod,  a  glove,  or  the  like,  in  the 
name  of  corporal  seisin  of  the  lands  and  tenements. 

This  mode  of  alienation  therefore  consists  of  three 
parts — the  surrender,  the  presentment,  and  the  ad- 
mittance. 

6.  A  surrender  is  the  yielding  up  of  the  estate  by  Surwnder. 
the  tenant  to  the  lord,  for  the  purpose  of  being  re- 
granted  to  some  other  person.    The  form  of  it  is 
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thus: — 'Ad  hanc  curiam  venit  A.  et  mrsum  reddidit  in 
cadem  curia  unum  messuagium,  S^x.  in  manm  domim  ad 
usum  B.  et  haredum  suorum.    And  it  has  been  lately 

Rex  V.  Rigg««    held  by  the  Court  of  King's  Bench,  to  be  a  good  cus- 

sso.'^  '  torn  in  a  manor,  that  the  steward  or  his  deputy  should 
have  the  sole  right  of  preparing  all  surrenders  of  copy* 
hold  tenements  within  the  manor. 

Cop.  §  39.  6.  Lord  CQke  says,  the  word  surrender  is  vocabulum 

artis;  and  therefore,  where  a  surrender  is  necessary, 
if  this  word  be  wanting,  all  other  words  used  in  ordi- 
nary conveyances  are  insufficient  to  transfer  a  copy- 
hold estate ;  for  as  a  copyholder  is  tied  to  a  particular 
mode  of  conveyance,  so  he  is  restrained  to  a  particular 
form  of  words. 

Hera.  7.  Lord  Coke  also  says,  that  a  surrender  is  rather 

a  manifesting  of  the  grantor's  intention,  than  of  passing 
away  any  interest  in  the  possession ;  for  till  admit- 
tance the  lord  takes  notice  of  the  grantor  as  tenant, 
and  he  shall  receive  the  profits  of  the  lands  to  his  own 

Davie  T.         use,  and  shall  discharge  iall  services  due  to  the  lord : 

2  ch7.  R?3.     hence  it  is  held,  that  till  admittance,  the  surrenderor 

iTra'a.^^'i.  is  a  trustee  for  the  person  to  whom  the  surrender  is 
made. 

iiiiflt.59.a.         8.  Every  copyholder  may  surrender  his  estate  in 

court  without  alleging  any  particular  custom  for  it : 
so  a  copyholder  may  surrender  to  the  lord  himself  out 
of  court,  without  a  special  custom. 

4  Rep.  30.  *.  J      9.  A  surrender  out  of  court  to  the  steward  of  the 

manor  is  also  good,  by  the  general  custom  of  all  ma- 
nors, though  the  steward  be  only  appointed  by  parol ; 

1  init.  %2.  a.  and  Lord  Coke  says,  by  the  surrender  out  of  court, 
the  copyhold  estate  passes  to  the  lord  under  a  secret 
condition,  that  it  be  presented  at  the  next  court,  ac- 
cording to  the  custom  of  the  manor ;  and  therefore  if, 
after  such  a  surrender,  and  before  the  next  court,  he 
who  made  the  surrender  dies,  yet  the  surrender  will 
be  good; 
I  d.  59 .«.  10.  A  surrender  out  «f  courts  by  the  hands  of  two 
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or  three  tenants  of  the  manor,  or  by  the  hands  of  the 
bailiff  or  reeve,  or  of  any  other  person,  miist  be  war- 
ranted by  a  special  custom,  and  particularly  pleaded. 

11.  A  surrender  of  a  copyhold  to  a  deputy  of  a  i*A%J^*^**^ 
deputy  steward,  out  of  court,  is  good,  because  he  is  a  we. ' 
steward  de  facto  at  the  time. 

12.  A  copyholder  may  surrender  in  court  by  attor-  CkCof.^34* 
ney,  without  a  special  custom  to  warrant  it ;  for  he  9  Rep.  75!^ 
may  surrender  by  the  general  custom,  which  is  the 
common  law,  and  then  it  is  incident  to  do  it  by  attor- 
ney. A  copyholder  cannot  however  surrender  into  the  ^  Rtp.  76.  «• 
hands  of  two  tenants  by  attorney ;  for  such  surrender, 
though  in  person^  is  not  warranted  without  a  special 
custom. 

13.  An  attorney  who  makes  a  surrender  ought  to  i^  ^* 
pursue  the  usual  form,  as  by  the  rod,  &c.,  according 

to  the  custom  of  the  manor;  and  he  ought  to  make 
it  in  the  name  of  his  principal,  not  in  his  own  name, 
or  show  his  authority,  and  say  he  surrenders  it  by 
force  of  such  authority. 

14.  A  purchaser  of  a  copyhold  is  however  not  ob- 
liged to  accept  of  a  surrender  by  a  letter  of  attorney. 

15.  Upon  a  bill  for  a  specific  performance  of  an  Mhdidir. 
agreement  for  sale  of  copyhold  lands,  the  defendant  2V«!679. 
insisted  upon  making  the  surrender  by  attorney,  and 

not  otherwise,  and  that  he  was  ready  to  do  so.  The 
plaintiff  insisted  on  his  doing  it  in  person,  and  entered 
into  proof  that  the'  custom  of  the  manor  was,  that 
whoever  wanted  to  surrender  must,  unless  in  special 
cases  of  disability,  do  it  in  person.  By  a  decree  at 
the  Rolls,  a  trial  was  directed  as  to  this  custom ;  and 
on  an  appeal  to  Lord  Hardwicke,  the  decree  was 
affirmed,  because  no  court  of  justice  would  compel  a 
purchaser  to  accept  of  a  doubtful  title. 

16.  All  persons  who  are  capable  of  conveying  their  iNfhoaiqrwr* 
estates  by  any  common  law  assurance,  are  also  enabled  Co.Cof.  (34, 
to  surrender  their  copyhold  estates. 

17.  By  the  statute  43  Geo.  III.  c.*76.  it  is  enacted^ 
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tliat  it  shall  be  lawful  for  the  Lord  Chancellor  to  order 

jthe  committees  of  lunatics  to  surrender  the  copyhold 

estate^  of  such  lunatics  for  payment  of  their  debts, 

^.». :•  .       •  or  performance  of  their  contracts* 

cawTen.   ;       18«  By  the  general  custom,  a  husband  and  wife 

277. 312.        jj^^y  surr^ijjjef  the  wife*s  copyhold,  provided  the  wife 

J .  . .  •    >  is  privately  examined  by  the  steward;   and  where 

.  ^  there  is  a  special  custom  to  warrant  it^  a  surrender 

ErUir.  RiTes,  by  the  husband  and  ^ife^  made  out  of  co^rt,  upon  an 

"^         *  examination  of  the  wife,  before  two  tenants  of  the 
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manor,  is  good. 

.19.  But  a  custom  for  a  married  woman  to  surrender 

ber  copyhold  lands  without  the  assent  of  her  husband, 

is  void ;  because  it  is  contrary  to  the  general  law  and 

/  . ;  policy,  of  the  nation,  and  would,  tend  to  render  wives 

independent  of  their  husbands. 

sttpbem  ▼.     .    20.  FrancQs,  the  wife  of  William  Qeary,  being  cjn- 

2Wiii;  iL  1.    titled  to  a  copyhold  estate^  which  had  descended  to 

,h^r  from  her  father,  was  admitted;  ^d  b^ing  pii- 

vately  examined,  surrendered  the  estate  to  the  use  of 

.herself  for  life,  with  remainder  oyer. 

It  was  stated^  tha^  there  was  a»  custom  in  the 
'   manor,  that  a  feme  covert,  seised  in  fee  of  copyhold 
liaids>  OMght  dispose  of  her  estate  without  her  hus- 
band s  joinings 

After  several  arguments,  the  whole  Court  were 
[clearly  of  opinion  that  tibis  was  a  bad  custom. 
comptoo?.     ■'    91^*  But  where  a  ^larried  woman  lived  apart  from 
m]^.     ;ber  husband^  under  articles  of  separation,  by  which 
^^*  he  t^ovenainted  that  she  should  enjoy  to  her  own  use 

all  sueh  estate^i  both  real'  and  personal,  a&  t^ovii 
:Covie  to  her  dnripg:  her  coverture,  and  that  he  would 
join  in  the  necessary  conveyances  to .  limit  them  to 
such  uses  as  she  should  appoint*  Afterwards,  copy- 
holds having  descended  to  the  wife,  the  kusbind 
ftgain  eovenanted  in  the  same  manner  aa  before,  that 
he  would  join  in  jsurrendering  such  estates  to  such 
jiaes  asc  his  wife  should  appoint.    It  was  held  by  the 
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Court  of  Common  Pleas,  that  a  surrender  by  the  wife 
.alone  was^gpod,  although  there  was  no  special  custom 
,  tQ  authorize  it. 

22 «  Copyhold  estates  are  not  within  the  words  or  Tit.*36.c.  lo. 
.  intention  of  the  9tat.  1 1  Hen.  VII.  c.  20, :  for  they  can- .  gSj^^'j 
not  he  discontinued  or  conveyed  in  any  other  manner  J^^^  ^^ 
than  by  surrender.    Nor  does  the  stat.  32  Hen.  VIIL 
^  Q.  28.  extend  to  copyholds^  for  the  words  of  it  only 
allude  to  estates  which  pass  by  common  law  con-  Moo.  596. 
yeyances;  and  if  it  were  construed  to  comprehend 
copyholds,  the  heir  of  the  wife  would  become  tenant, 
without  being  admitted  by  the  lord. 

33.  Nothing  can  be  surrendered  but  a  legal  estate,  wbat  esute 
It  is  Qot  however  necessary  that  such  legal  estate  ^^auJ^' 
^  should  be  in  possession ;  it  is  sufficient  if  it  be  vested 
in  interest;  and  therefore  an  estate  in  remainder,  or 
reversion,  may  be  surrendered. 

34*  A  person  cannot  surrender  a  copyhold  till  l^e  co.cop.^39. 
is  himself  admitted.    And  Lord  Coke  says,  if  he  sur-  Sd,  uTiiti 
render  to  the  use  of  another,  the  surrender  is  merely  ^^ 
void,  and  by  no  maXtex  e:^:  post  facto  can  be  confirmed. 

It  has  however  been  already  stated,  that  where  a  Holders. 
person  gives  a  power  by  will  to  trustees  to  sell  his  rn.  10.  c.  4. 
copyholds,  they  may  sell  without  being  admitted; 
and  the  lord  will  be  bound  to  admit  the  purchaser. 

2fi.  A  mere  possibility  cannot  be  surrendered ;  and  Cooddtie  r. . 
therefore  it  was  resolved  in  a  late  case,  that  a  sur-  3  tm  r.365. 
render  by  the  heir  apparent  of  a  copyholder,  in  the 
lifetime  of  his  ancestor,  had  no  effect  whatever,  and 
did  not  even  operate  as  an  estoppel,  though  the  heir 
survived  his  ancestor. 

26.  It  follows,  that  an  equitable  interest  in  a  copy-  rit.38.c  4. 
hold  may  be  transferred  from  one  person  to  another 
without  a  surrender,  for  otherwise  it  would  be  un- 
alienable. 

27.  The  construction  of  a  surrender,  as  to  the  de-  RoeT.veraoo, 
.  scription  of  the  premises  surrendered,  is  the  same  as 

that  of  deeds* 

2  K2 
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To  what*  ine  a     28.  A  copvhold  estate  may  be  surrendered  to  the 

u  mide.  use  of  any  person  capable  of  taking  an  estate  by  a 
common  law  conveyance ;  and  also  to  some  persons 
not  capable  of  taking  by  such  assurances. 

Co,  Cop,  %  35.  29,  In  grants  at  common  law,  if  the  grantee  be  not 
in  rerum  naturd,  and  capable  of  taking  at  the  time 
when  the  grant  is  made,  it  is  merely  void ;  but  in  the 
case  of  surrenders  the  law  is  otherwise :  for  though  at 
the  time  of  the  surrender  the  grantee  be  not  in  esse,  or 
not  capable  of  a  surrender,  yet  if  he  be  in  esse  and 
capable  at  the  time  of  the  admittance,  that  will  be 
sufficient ;  and  therefore  a  surrender  to  the  use  of  him 
Vho  shall  be  heir  to  I.  S.,  or  to  the  use  of  I.  S/s  next 
child,  or  to  the  use  of  I.  S.'s  wife,  though  at  the  time 
of  the  surrender  I.  S.  had  no  heir,  child,  or  wife,  yet 
if  afterwards  he  hath  a  child,  or  taketh  a  wife,  his 
heir,  his  child,  or  his  wife,  may  come  into  court,  and 
compel  the  lord  to  admit,  according  to  the  surrender. 

l<i«».  Lord  Coke  says,  the  reason  of  the  law  is  this,  be- 

cause a  surrender  is  a  thing  executory,  which  is  exe- 
cuted by  the  subsequent  admittance,  and  nothing  is 
vested  in  the  grantee  before  the  lord  has  admitted 
him,  according  to  the  surrender;  therefore^  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerum  naturA, 
and  able  to  take,  that  will  serve* 

263.  30.  Lord  Ch.  B.  Gilbert  in  his  Treatise  of  Tenures 

observes,  that  this  doctrine  seems  to  be  reasonable, 
and  to  carry  no  inconveniences  with  it ;  for  it  is  not 
like  a  grant  at  common  law ;  for  there,  if  there  be 
nobody  to  take,  the  grant  is  void,  because  the  estate 
must  be  somewhere,  and  the  grant  puts  it  out  of  the 
grantor.  But  in  the  case  of  a  surrender,  there  is  no 
inconvenience  at  all ;  for  the  surrenderee  has  nothing 
till  admittance,  the  estate  being  in  the  surrenderor. 
But  then  it  seems,  that  if  the  surrenderee  be  not  in 
esse  before  the  admittance,  the  surrender  will  be  void: 
this  seems  to  be  implied  by  Lord  Coke ;  for  he  says, 
that  if  at  the  time  of  the  admittance  the  grantee  be  in 
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rerum  naturd,  that  will  serve ;  which  implies  that  the 
admittance  is  to  be  made  after  the  usual  maimer;  not 
that  the  admittance  shall  be  put  off  till  there  be  such 
a  person :  for  if  the  person  to  whom  the  surrender  was 
made  should  ever  come  in  esse,  then  the  admittance 
time  would  be  eternally  put  off,  the  old  surrender 
would  stand  good,  and  nobody  be  able  to  dispose  of 
the  copyhold  estate. 

31.  A  surrender  to  an  infant  in  ventre  matris  is  good^  Giib.T«i.264. 
upon  the  same  principle. 

32.  It  was  resolved  in  27  &  28  Eliz.,  that  a  man  BuBtingT. 
may  surrender  a  copyhold  to  the  use  of  his  wife,  be-  JlEJ  ». «. 
cause  the  husband  does  not  make  it  immediately  toco.Copb§35. 
his  wife,  but  by  two  means,  sciL  by  surrender  of  the 
husband  to  the  lord  to  the  use  of  the  wife,  and  by 
admittance  of  the  lord  to  the  wife,  according  to  the 
surrender. 

33.  A  wife  may  also,  where  the  custom  authorizes  Mem. 
it,  surrender  her  copyhold  estate  to  the  use  of  her 
husband. 

34.  Lord  Coke  says,  it  is  not  necessary  that,  upoi^  ^^^* 
surrenders  of  copyholds,  the  name  of  the  party  to 
whose  use  the  surrender  is  made  be  precisely  set 
down,  if  by  any  manner  of  circumstance  the  grantee 
may  be  certainly  known.  And  therefore  a  surrender 
made  to  the  Lord  Archbishop  of  Canterbury,  or  to 

the  Lord  Mayor  of  London,  or  the  sheriff  of  Norfolk,  Do*  ^.  wtter- 
without  mentioning  either  their  christian  name   or  AkLi49.  ' 
surname,  is  good  enough.     So  the  surrender  to  the 
use  of  the  next  of  blood  of  the  wife,  or  brother  or 
sister  of  the  surrenderor,  he  having  but  one  brother  or 
sister,  will  be  good« 

35.  A  person  may  also  surrender  his  copyhold  to  Vide  Tit.  38. 
the  use  of  his  will. 

36.  By  the  general  custom  of  copyholds,  all  sur-  Pmemmciit. 
renders  made  in  court  must  be  presented  by  the 
homage  or  jury :  and  where  surrenders  are  made  out 

of  courts  they  must  be  presented  at  the  next  court 


1  Init.  62.  a« 
4  Rep.  89.  ft. 


FroteW. 
Welih,Cro. 
Ja.  403. 
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2  v«.  302.  wliich  Is  held  after  such  surrender  is  made :  but  in  some 
manors  more  time  is^allowed  for  presenting  surrenders. 

Gab.Teii.278.      37.  It  seems,  that  presentment  of  a  surrender  m 

court  is  only  by  way  of  instruction,  to  give  the  lord 
notice  of  the  surrender.  But  a  presentment  is  not 
of  absolute  necessity :  for  if  the  lord  does- Aot  require 
a  presentment  to  be  made,  and  proceeds  without  it, 
any  subsequent  act  of  his  which  shows  his  assent  to 
the  surrender,  will  be  sufficient. 

38.  A  surrender  is  good  though  the  surrenderof 
dies  before  it  is  presented,  provided  it  be  presented 
within  the  time  required  by  the  custom.  And  so  it 
is  if  the  persons  to  whom  the  surrender  is  made,  die 
before  presentment. 

39.  Copyhold  lands  were  surrendered  to  two  te- 
nants out  of  court,  who  died  before  presentment.  It 
was  held,  that  the  surrender  was.  good,  and  might  be 
presented  at  the  next  court,  by  any  other  copyholder 
of  the  manor. 

40.  When  a  surrender  is  duly  presented  in  court, 
by  the  homage  or  jury,  the  lord,  by  his  steward, 
grants  the  copyhold  which  has  been  surrendered  and 
presented,  to  the  person  to  whose  use  it  was  surren- 
dered, and  thereupon  admits  him  tenant  to  the  copy- 
hold ;  and  the  grant  and  admittance  is  entered  on 
the  court-rolls  of  the  manor,  in  the  following  words : 

41.  "  And  the  said  CD.  being  present  in  court 
in  his  own.  proper  person,  prayed  to  be  admitted  te- 
nant .  to  all  and  singular  the  said  last-mentioned  pre- 
mises, according  to  the  form  and  effect  of  the  said 
surrender:  to  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  granted  seisin  thereof  by  the  rod, 
to  hold  to  him  the  said  C.  D.  and  his  heirs  for  ever, 
at  the  will  of  the  lord,  according  to  the  custotn  of 
the  said  manor,  by  the  rents,  duties,  and  services 
therefore  due  and  of  right  accustomed.  And  he  was 
admitted  tenant  thereof  in  form  aforesaid ;  gave  to  the 

lord  for  a  fine  five  shillings,  smd  made  hid  fealty;"^ 


Adnuttance. 


Tit.  10.  c.  2. 


*.  -v."^ 
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42.  It  has  been  stated  in  Title  X;  Cb^yAo^/ thal'c.2. 
every  copyhold  estate  is  held  by  a  grant  from  the '' 
lord.     But  in  the  case  of  a  sale  or  descent  of  a  copy-' 
hold,  no  separate  grant  is  made  to  the  purchaser  or; 

heir,  the   grant  being  inserted  in  the  admittance.  4  Rtp.  22.  j. 
From  which  it  has  been  held,  that  the  admittance  may' 
be  pleaded  by  way  of  grant; 

43.  Lord  Coke  says,  in  admittances  upon  surren-'  cd.Cop.§4l. 
ders,  the  lord  to  no  intent  is  reputed  as  owner,  but 
wholly  as  an  instrument;   and  the  party  admitted' 

shall  be  subject  to  no  charges  or  incumbrances  of  the  .'.  \ 

lord ;  for  he  cliimg  his  estate  under  the  party  that 

made  the  surrender ;  and  in  a  plaint  in  the  nature  of  a 

writ  of  entry  in  the  per,  he  shall  be  supposed  in  the' 

per  by  hito,  not  by  the  lord.  *   :    « 

44.  The  acceptance  of  the  new  tenant  by  the  lord,  ciiBiTcn;  S82; 
constitutes  the  essence  of  an  admission,  all  the  rest  is 

there  form;  and  therefore  any  act  of  the  lord  showing 
his  consent  to  the  surrender,  amounts  to  in  implied 
admittance ;  but  still  the  admission  must  be  regularly  \ 

entered  oh  the  court-rolls.  •    »  .     • ' 

45.  The  mere  acceptance  of  a  surrender  by  the 
steward,  and  the  entry  thereof  in  the  court- rolls,  with 
the  delivery  of  a  cOpy  of  such  entry  to  the  surrenderee, 
will  hot  amount  to  an  admittance. 

46.  A  copyholder  surrendered  out  of  court,  accord-  Rgwiiamv. 
irig  to  the  custom  of  the  manor,  and  the  surrender  was  f*^**  ^^* 
presented  at  the  next  court,  and  an  entry  thereof 

made  by  the  steward  thus, — Compertum  est  per  hdma- 

gium,  S^c. ;  but  there  was  no  admittance.  , 

It  was  determined,  that  this  entry  on  the  rolls^did  * 
not  amount  to  an  admittance,  i.  Becausfe  the  ac- 
ceptance  of  the  presentment  by  the  steward  from  the 
homage  was  no  more  thap  what  he  wais  botind  to  do, 
as  being  judge  of  the  court.  11.  Because  the  entry  of 
ft  on  the  roll  was  but  an  office  of  duty,  being  but  evi- 
dence to  the  court,  as  also  to  him  to  whose  use  th^ 
surrender  was'  made ;  imd"  so  was  the'  delivery  of  the  .  * .  . 
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copy  to  the  surrenderee.    But  none  of  these  things 

did  imply  the  consent  of  the  lord  that  the  cestui  que 

use  should  be  admitted  to  have  the  land  according  to 

the  surrender;  and  all  these  things  together  did  not 

imply  an  admittance ;  for  all  of  them  might  be  done, 

'  though  no  admittance  were  in  the  case. 

Tit.  10.  c.  4.        47.  It  has  been  stated,  that  the  admittance  of  a 

kMd/s  EMt*.    tenant  for  life  is  an  admittance  of  the  persons  in  re- 

^^  mainder ;  because  the  estate  for  life  and  the  remainder 

only  constitute  one  estate  of  inheritance. 
2TmiK.  48.  A  mandamus  will  be  granted  by  the  Court  of 

King's  Bench  to  compel  the  lord  of  the  manor  to 
admit  a  person,  to  whom  a  copyhold  has  been  sur- 
rendered. 
Who  max  49.  We  havc  seen  that  in  the  case  of  voluntary 

iit.iO,c.2i     grants  of  copyholds,  every  lord  of  a  manor  joro  tempore 

may  make  such  grants,  and  admittances  in  conse- 
quence thereof:  but  in  the  case  of  admittances  upon 
surrenders,  this  doctrine  is  carried  still  further,  be- 
1  Inn.  59.  h     cause  the  lord  is  only  deemed  an  instrument  to  ad- 
c^c^i'41.   niit  the  cestui  que  use,  and  no  more  passes  to  the  lord 

than  is  necessary  to  serve  the  limitation  of  a  use : 

so  that  no  respect  is  had  to  the  quantity  or  quality  of 

his  estate  in  the  manor ;  for  whetiier  it  be  by  right  or 

by  wrong,  admittances  made  by  him  can  never  be 

called  in  question  on  account  of  any  defect  in  his 

title,  because  they  are  judicial  acts,  which  every  lord 

is  bound  to  do. 

Hit  adnuttoiice      50.  As  the  lord  has  only  a  customary  power  to 

^t^ttH^t^  make  admittances,  according  to  the  terms  of  the  sur- 

Q^j^  4  41.  s^c^der,  and  is  nothing  more  than  a  mere  instrument ; 

it  follows,  that  if  there  be  any  variance  between  the 

admittance  and  the  surrender,  either  in  the  person^ 

the  estate,  or  the  tenure,  or  in  any  other  point,  the 

admittance  is  good,  so  far  as  the  lord  has  executed 

his  power ;  but  where  he  exceeds  it,  he  acts  without 

authority,  and  therefore  the  excess  is  void. 

idtn.  51.  Thus,  Lord  Coke  says,  if  A.  surrenders  to  the 
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use  of  I.  S.  for  life,  and  the  lord  admits  him  in  fee,  an 
estate  for  life  only  passes.  So  if  a  person  surrenders 
without  mentioning  any  certain  estate;  because  by 
implication  of  law  an  estate  for  life  only  passes; 
though  the  lord  admits  in  fee,  no  more  passes  than  Vidtinfiiu 
the  implication  of  law  will  warrant.  If  a  person  sur- 
renders with  the  reservation  of  a  rent,  and  the  lord 
admits,  not  reserving  any  rent,  or  reserving  a  less  rent 
than  was  reserved  on  the  surrender,  the  admittance 
would  be  wholly  void:  but  if  the  lord  reserved  a 
greater  rent,  then  would  the  reservation  be  void  only 
for  the  surplusage ;  and  the  admittance  so  far  good, 
as  it  agreed  with  the  surrender.  If  a  surrender  was 
made  upon  condition,  and  the  lord  omitted  the  con- 
dition, the  admittance  would  be  wholly  void;  but  if 
the  surrender  was  absolute,  and  the  lord's  admittance 
conditional,  the  condition  would  be  void,  and  the  ad- 
mittance, in  all  other  respects,  good. 

52.  A  surrender  and  admittance,  when  made  pur-  Efltitoftiur- 
suant  to  the  custom  of  the  manor,  operate  as  effec-*  mktaacc. 
tually  in  transferring  a  copyhold  estate,  as  a  feoffment 

or  any  other  common  law  assurance  can  operate  in 
transferring  an  estate  of  freehold. 

53.  It  is  laid  down  by  Lord  Coke,  that  a  surrender^  CowCov.  (39. 
where  by  a  subsequent  admittance  the  grant  is  to  re- 
ceive its  perfection  and  confirmation,  is  rather  a  mani- 
festing of  the  grantor's  intention,  than  of  passing  away 

any  interest  in  the  possession ;  for,  till  admittance,  the 
law  takes  notice  of  the  grantor  as  tenant,  and  he  shall 
receive  the  profits  of  the  land  to  his  own  use,  and 
shall  discharge  all  services  due  to  the  lord;  yet  the 
interest  is  in  him  but  secundum  quid,  and  not  abso- 
lutely, for  he  cannot  pass  away  the  land  to  any  other, 
or  make  it  subject  to  any  other  incumbrance  than  it 
was  subject  to  at  the  time  of  the  surrender :  neither 
in  the  grantee  is  any  manner  of  interest  invested  be- 
fore admittance ;  for  if  he  enter,  he  is  a  trespasser* 
and  punishable  in  trespass ;  and  if  he  surrender  to 


rehtciback  to 
the  suirendtr. 
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the  use  of  another,  the  surrender  is  mereljr  void,  and 
by  no  matter  ex  post  facto  can  be  confirmed.  But 
though  the  grantee  hath  but  a  possibility  upon  the 
surrender,  yet  this  is  such  a  possibility  as  is  accom- 
•  panied  with  a  certainty;  for  the  grantee  cannot  pos- 
sibly be  deluded  or  defrauded  of  the  efiect  of  his  sur- 
render, and  the  fruits  of  his  grant:  for  if  the  lord 
refuse  to  admit  him,  he  is  compellable  to  do  it  by  a 
^bpcena  in  Chancery;  and  the  grantor's  hands  are 
ever  bound  from  the  disposing  of  the  land  any  other 
way,  and  his  mouth  is  ever  stopped  from  revoking  or 
countermanding  his  surrender. 
The  idmittasce  54.  This  doctriue  has  been  in  some  degree  altered 
by  determinations,  in  which  it  has  been  established 
that  the  surrender  is  the  substantial  part  of  the  con- 
veyance, and  a  complete  execution  of  the. contract,  as 
between  the  vendor  and  vendee;  that  the  admittance 
must  be  pursuant  to  the  surrender,  and  consequently 
miiist  relate  to  it ;  but  that  the  estate  of  the  sutren- 
d6ree  is  complete  to  many  purposes  before  admittance. 

55.  Thus  Lord  Coke,  in  his  Comment  on  Littleton, 
^ys,  if  two  joint  tenants  be  of  copyhold  lands  in  fee, 
and  one  out  of  court,  according  to  the  custom,  sur- 
renders his  part  to  the  use  of  his  last  will,  and  devises 
it  to  a  stranger  in  fee,  and  dies,  and  at  the  next  court 
the  surrender  is  presented,  by  the  surrender  and  pre- 
sentment the  jointure  was  severed ;  for  by  relation  the 
the  state  of  the  land  was  bound  by  the  surrender. 

56.  In  ejectment  a  special  verdict  was  found,  viz. 
a  custom  that  the  tenants  of  the  manor,  having  a  mind 
tb  alien,  might  surrender  into  the  hands  of  two  copy- 
holdersi  &c. :  that  Scott,  being  a  copyholder  in  fee, 
did  surrender,  &c.  to  the  use  of  the  plaintiff  in  fee, 
and  diedi  leaving  his  wife,  who  claimed  her  free  bench 
By  the  custom :  that  at  the  next  court  the  surrender 
Was  presented,  and  thereupon  the  plaintiff  admitted. 
The  question  Was,  V^^hether  the  surrenderee,  or  tie 
iWfej  for  her  ifree  bfench,  should  have  Ihe  lands.    •  * 


1  Inst.  59.  b. 
Porter  ▼. 
Pofter, 
Cio.  Ji.  100. 


BemoDT. 

Scott, 

1  Salk.  185. 
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It  was  adjudged  for  the  plaintiff:*  fdrthfe  Wife's^ 
title  did  not  commence  till  after  the  death  of  the- 
husband,  and  then  only  to  thofee  lands  of  which  he 
died  seised.  But  the  plaintiff's  title  began  by  the 
surrender,  for  the  admittance  related  to  that:  and 
that  the  case  of  the  two  joint  tenants,  1  Inst.  59.  *. 
ruled  this  case. 

67.  In  consequence  of  these  principles,  it  was  re- 
solved in  a  modern  case,  that  where  a  free  copyhold^ 
was  surrendered  to  a  man  and  his  heirs,  who  died  be* 
fore  admittance,  his  widow  was  entitled  to  frfee  bench.' 

68.  Richard  Kent  being  tenant  in  ffee  simple  of  the  Vaugiunv. 
premises  in  question,  which  were  held  by  copy  of  5  bwi!  2764. 
court-roll  according  to  thetnistom  of  the  manor,  but 

not  expressed  to  be  &t  the  will  of  the  lord,  contracted" 
to  sell  the  same  for  a  valuable  consideration  to  Jdhn' 
Atkins,  and  surrendered  them  out  of  court  to  the  use 
of  the  said  John  Atkins  and  his  heirs,  who  entered 
into  possession. .  John  Atkins  died  without  being  ad^ 
mitted,  and  before  the  surrender  was  presented,  tio 
court  having  been  held  till  after  his  death.  The 
custom  of  the  manor,  with  respect  to  the  widow^s' 
estate  was,  that  if  the  husband  died  seised,  his  widow 
had  a  right  to  be  admitted  to  the  land  as  her  free 
bench  during  her  widowhood.  The  question  was, 
whether  the  widow  was  entitled  to  free  bench. 

It  was  argued  for  the  heir  at  law  of  John  Atkins 
liiat  the  custom  under  which  the  widow  claimed,  and 
which  was  free  bench,  was  considered  by  all  authori- 
ties, particularly  Hobart,  181.  as  a  part,*  fruit,  or  ex-' 
crescence  out  of  the  estate  of  her  husband :  it  was  in 
fact  the  estate  of  lie  husband,  which,  for  the  benefit 
6f  the  widow,  was  said  to  have  continuance  after  hi* 
death,  for  a  period  of  time  prescribed  by  the  particular 
customs  of  particular  manorb;  in  some,  during  the 
widow's  life ;  in  others,  during  her  widowhood  only, 
to  have  6onthiuance,  it  must  first  exist;  but  it  aid- 
not  exist  till  the  husband  was  a  complete  copyholdef ;- 
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and  he  was  not  a  complete  copyholder  till,  in  the 
language  of  the  custom,  he  was  seised. 

For  the  true  idea  of  seisin,  resort  must  be  had  to 
the  ancient  system  of  feudal  tenures :  by  that  system, 
seisin  was  a  technical  expression  to  describe  the  com- 
pletion of  the  investiture  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no  free* 
hold  could  be  constituted  or  pass :  sciendum  estfcudim 
sine  investiturd  nulla  modo  constitui  passe.  Without  this 
seisin,  nothing  more  than  a  naked  possession  was  ac- 
quired. In  the  conveyance  of  freeholds,  where  it  was 
by  feoffment,  the  investiture  was  completed  by  livery : 
in  the  conveyance  of  copyholds,  after  surrender,  it  was 
completed  by  admittance.  And  no  case  was  to  be 
found  where  admittance  was  not  deemed  as  necessary 
to  complete  the  investiture  in  the  conveyance  of  a 
copyhold,  as  livery  was  of  a  freehold,  where  it  passed 
by  feoffment ;  or  as  enrolment,  where  it  was  conveyed 
by  bargain  and  sale. 

Upon  these  principles,  therefore,  that  no  estate  of 
this  sort  could  pass  unless  the  investiture  was  com* 
pleted,  and  that  the  investiture  could  not  be  com- 
pleted without  admittance,  it  was  insisted  that  John 
Atkins  did  not  die  seised,  and  therefore  that  his  widow 
was  not  within  the  custom :  that  she  had  no  right  to 
be  admitted  under  it,  and  for  that  reason  could  have 
no  right  to  retain  the  premises  against  the  heir. 

On  the  other  side  it  was  contended  for  the  widow, 
that  if  the  death  of  the  cestui  que  we  before  admittance 
did  not  alter  the  nature  of  the  estate  transferred  by 
the  surrender,  the  widow  must  have  the  same  title  as 
if  the  husband  had  been  admitted :  and  if  the  admits 
'  tance  had  a  relation  to  the  time  of  the  surrender  in  all 
respects,  and  even  so  far  as  to  defeat  all  mesne  acta 
between  the  surrender  and  the  admittance,  it  would 
follow  that  the  admittance  of  the  heir  must  have  rela- 
tion back  to  the  time  of  the  surrender,  so  a%  to  giv^ 
the  cestui  que  use  a  complete  title,  and  to  give  hisi 
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estate  all  the  incidents  which  would  have  accompanied 
it,  if  they  had  happened  at  the  same  moment;  and 
consequently  that  the  widow,  who  would  have  been 
entitled  if  they  had  in  fact  so  happened,  should  have 
a  right  to  the  fiction  of  law,  especially  against  the 
heir. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. 
He  said  the  question  was,  whether  the  heir  of  the  sur« 
renderee,  who  died  before  admittance,  should  avoid 
the  free  bench,  or  customary  dower  of  the  widow, 
because  he  died  before  admittance*  In  this  case  the 
contract  was  for  a  purchase  and  sale ;  the  surrender 
was  the  substantial  part  of  the  conveyance,  and  a 
complete  execution  of  the  contract,  as  between  the 
vendor  and  vendee.  The  surrender  and  admittance 
were  different  parts  of  the  same  conveyance ;  the  for- 
mal effectuated  the  substantial  part,  and  therefore 
must  relate  to  it ;  both  together  made  but  one  con- 
veyance. The  admittance  must  be  pursuant  to  the 
surrender,  and  consequently  must  operate  as  firom  the 
date  of  it. 

He  cited  the  case  of  Benson  v.  Scott,  and  the  case  Ante,  §  56. 
in  1  Inst.  59.  b.    He  said,  it  was  laid  down  that  the 
lord  was  only  an  instrument:  that  after  admittance  4B«p.49.». 
the  surrenderee  was  in  by  him  who  made  the  sur- 
render :  that  although  the  surrenderor,  or  the  tenants 
by  whose  hands  the  surrender  was  made,  died,  yet 
presentment  and  admittance  afterwards  was  good: 
and  where  he  to  whose  use  the  surrender  was  made, 
died  before  admittance,  his  heir  should  be  admitted. 
The  true  reason  was  drawn  firom  the  context,  and 
given  in  Bacoiv's  Ab.^— '^  for  upon  admittance  the  Tit.  copyhou 
estate  is  in  cestui  que  use,  from  the  time  of  the  sur-  ^  ^^^* 
render,  by  relation.'* 

That  Moore's  case,  Trin.  40  Eliz.  referred  to  by  i  mi.  Ab. 
Justice  Newdigate  in  the  case  of  Blunt  v.  Clarke,  was 
not  stated,  nor  did  it  appear  what  the  question  was. 
The  proposition  in  Roll's  Ab.  that  the  heir  being  ad- 


Tnitt^  is  in  hj  the  lov4f  add  not  by  him  tiiftt  made 

the  surrender,  was  contrary  to  troth*  and  to  all  the  . 

authorities :   the  Jiord  .  wa6  a  mere  instramwt,  and 

could  npt  y^jry  from  the  surrender*    And  in  the  same 

.c^e  of  Blunt  V,  Clarke*  reported  afterwards  in  the 

2Sia.6i.        same  book,  Gl3rnn,  Ch.  Just,  says — **  If  a  man  Gieiaed 

.of  copyholds  in  borough  english,  surrenders  to  the 

.use  of  J«  S*  and  his  heirs,  and  J.  S.  dies  before  admit- 

/taneCiL  leaving  two  sons>  the  younger  pf  tjiem  shall 

,have  the  land,  because  he  is^in  by  descent,  or  at  least 

:  by  force  of  the  Qrst  surrender,  and  so  in  nature  of  a 

descent/' 

y'  That  it  was  said  in  the  Treatise  of  Tenures  ascribed 
to  Lord  Ch.  Bw  Gilbert,  and  he  supposed  written  by 
.him,  that. this  opinion  seemed  to.be  very  reasonable, 
.<'  for  heirs  was  certainly  there  a  word  of  linutation, 
•and  not  of  purchase,  and  certainly  there  is  as  much 
reason  to  adjudge  the  heir  in  by  descent  here,  astheie 
is  to  adjudge  an  heir  in  by  descent  where  a.  recovery 
t  was  hftd  against  the  ancestor,  but  not  e^i^ecated  till 
after  his  death;  because  the  use  might  have  vested 
.    :  «  \  during'  the  life  of  the  ancestor ;  and  because  the  exe- 
cution hath  a  retrospect   <And  in  truth,  the  case  of  a 
surrender  is:  just  the  s^tme ;  for  admittance  might  have 
-been  in  the  life  of  the  ancestor,  and  when  it  was  had, 
it  had  a  retrospect." 

That  with  this  reasoning  the  Court  agreed,  and  were 
:Qf  opinion,  that  upon  admittanc&  the  heir  was  in  by 
.decent  from  l^e  surrenderor,  to  which  the  admittance 
.related. 

:  The  lessor  of  the  plaintiff  in*  this  case  was  expressly 
!  admitted  as  heir.  Tha  law  oast  the  free  bench  on  diuB 
widow^  just  asuit  cast  the  descent  upon  the  heir.  The 
admittance  by  relation  made  her  husband  seised  from 
the  date  of  tbe  surrender. 

There  was  no  rule  better  founded  in  law,  reason, 

.and  convenience  than  this>-^'' That. all  the  sev^srsl 

parU  and  ceremonies  necessary  to  complete  $  ooa- 
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yeyance  shall  be  taken  together  as  one  act,  and  opc^ 
rate  from  the  substantial  part,  by  reiationJ'  Livery 
related  to  the  feoffment ;  enrolment  to  the  bargain 
and  sale;  a  recovery  to  the  deed  whit^h  leads  the 
uses ;  so  admittance,  should  relate  to  the  surrender, 
especially  when  it  was  a  sale  for  a  valuable  conside- 
ration, as  in  this  case  ^  /  ;  .    : 

The  title  was  not  complete  till  admittance,  and  to 
;the  lord  it  was  material  in  respect  of  his  fine ;  but  as  '  -  -  ' 
between  the  parties,  th^  vendor  and  vendee,  the  ad- 
mittance was  mere  form.  This  agreement  was  eice- 
cuted,  and  the  land  bound  by  the  surrender^  The 
Idrd  wais  compellable  by  mandMmm,  or  decree,  to  "] 

admit ;  the  vendor,  his  widow,  his  heir,  and  all  <^lai)n- 
ing  under  him,  were  concluded  from  saying,  after 
admittance,  that  the  land  did  not  pass  from  the  day 
of  the  surrender.  Upon  this  ground  the  lessor  of  the 
plaintiff  claipied  the  inheritance  whereof  his  brother 
died  seised;  it  should. not  be  in  his  mouth  to  say, 
against  the  widow;  that  his  brother  did  not  die  seised*.  .  ^ 
Judgment  for  the  widow. ' 

59.  The  doctrine  laid  down  by  Lord  Mansfield  in  Hcdd&ttT. 
the  preceding  case  has  been  fully  confirmed  by  a  sub-  i  Tem!  r. 
sequent  determination  of  the  Court  of  King's  Bench,  ^^^' 

ia  which  it  was  held,  that  the  title  to  copyhold  lands 
relates  back  from  the  time  of  the  admittance  to  the 
surrender,  a8:agalnst  all  persons  but  the  lord;  so  that 
the  surrenderee  may  recover  in  ejectment  against  the 
surrenderor,  on  a  demise  laid  between  the  timies  of  the 
surrender  and  admittance « 

60.  Copyhold  estates  may  not  only  be  surrendered  sumnden  by 
to  the  use  of  another  person  absolutely,  but  also  upon  J^e.*^"^**" 
condition  that  if  the  surrenderor  pay  the  surrenderee  ^^*^ 
a  particular  sum  of  money  on  a  given  day,  the  sur-        •    •   • 
render  shall  be  void;  and  in  all  cases  of  this  kind,  DoeT.Wrooc, 
the  surrenderor  continues  to  be  the  legal  tenant  till 

the  mortgagee  is  admitted. 

61.  It  iis  said  by  Lord  Hardwieke,  that  mortgages  2  v«.3oo. 
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of  copyholds  were  constantly  in  the  following  man- 
ner : — ^A  conditional  surrender  was  made ;  and  if  that 
surrender  was  not  presented,  the  general  custom  of 
the  manor  being  that  it  became  void,  a  new  surrender 
was  made ;  and  the  lord  did  not  become  entitled  to  a 
fine  on  these  surrenders,  because  they  were  only  in- 
tended as  a  pledge  for  securing  the  repayment  of  the 
money  advanced. 

62.  If  the  person  to  whose  use  the  surrender  is 
made  is  admitted,  he  thereby  acquires  the  legal  es- 
tate ;  and  upon  payment  of  the  money,  he  must  sur- 
render back  the  premises  to  the  mortgagor. 

63.  In  the  case  of  a  mortgage  of  a  copyhold,  the 
equity  of  redemption  will  follow  the  custom  as  to  the 
legal  estate,  as  it  does  in  borough  english  lands; 
which,  if  mortgaged,  the  equity  of  redemption  will 
descend  to  the  youngest  son,  to  whom  the  legal  estate 
would  have  descended. 

64.  Although  a  surrender,  by  way  of  mortgage, 
be  not  presented,  yet  it  will  be  a  lien  on  the  estate 
in  equity ;  and  will  be  good  against  the  assignees  of  a 
bankrupt. 

65.  A  mortgagee  of  a  copyhold  will  not  be  allowed 
to  tack  a  judgment  debt  to  that  due  upon  the  mort- 
gage,  because  copyholds  are  not  subject  to  an  execu- 
tion upon  a  judgment. 

66.  Upon  a  bill  by  the  heir  of  the  mortgagor,  to 
redeem  a  mortgage  of  copyhold  lands,  upon  paymmt 
of  the  principal  and  interest  due,  the  defendant  in- 
sisted to  have  a  judgment,  which  had  been  assigned 
to  him,  first  satisfied,  before  the  plaintiff  should  be  let 
in  to  redeem. 

Lord  Harcourt  said,  copyhold  lands  were  not  liable 
to  a  judgment,  and  therefore  the  judgment  should  not 
be  tacked  to  the  mortgage  in  this  case ;  but  the  plain- 
tiff should  redeem  upon  payment  of  what  was  due  on 
the  mortgage,  without  satisfying  the  judgment. 

67.  Where  a  third  mortgage  is  made  of  a  copyhold 
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to  the  steward  of  the  manor,  he  shall  not,  by  pur- 
chasing in  the  first  mortgage,  gain  *  a  priority  over  the 
second ;  because,  as  steward,  he  must  have  had  no- 
tice of  it. 

68.  A.  being  a  copyholder  in  fee,  mortgaged  his  Broth«i  r. 
copyhold  by  surrender  to  B.,  who  was  admitted  by  Ftt9sib.ii8. 
J.  S.  the  steward  of  the  manor.    Afterwards,  A.  mort- 
gaged the  same  copyhold  to  D.,  and  afterwards  to  the 
steward  of  the  manor  himself,  who  then  purchased  in 

the  first  mortgage. 

Lord  King  decreed  that  J.  S.  the  steward,  by  th^ 
purchase  in  of  the  first  incumbrance,  should  not  post- 
pone the  middle  mortgagee,  but  that  he  should  be 
satisfied  in  order  of  priority,  after  the  first  mortgage 
discharged,  since  J.  S.  must  have  had  notice  of  the 
mesne  mortgage  at  the  time  of  the  mortgage  made 
to  him,  he  being  steward  of  the  manor  when  D.  was 
admitted. 

69.  A  mortgagee  who  is  not  in  possession  may  bring  2  Atk.  101. 
his  bill  against  a  mortgagor,  before  admittance,  for  a 
decree  of  foreclosure ;  and  after  he  has  obtained  such 

a  decree,  may  bring  his  ejectment  for  the  possession 
of  the  mortgaged  premises. 

70.  A  surrender  of  a  copyhold  estate  will  not  de-  Amntiider 
stroy  a  contingent  remainder  limited  thereon,  because  atrorTm- 
the  legal  freehold,  which  is  in  the  lord,  will  support  SfSw?" 
such  remainder.  ?*•  *^*  ^?* 

7 1 .  Thus,  where  copyhold  estates  were  devised  to  *«».  ^«k 
A.  for  life,  remainder  to  his  first  and  other  sons  in  MiUniT  ▼. 
tail,  &c.,  remainder  to  B.  in  fee ;  A.  before  he  had  "\^^^2i^ 
any  sons  bom,  bought  the  reversion  of  B.,  and  had  it 
surrendered  to  his  (A.'s)  own  use,  thinking  by  that 
means  to  merge  his  estate  for  life,  and  so  destroy  the 
contingent  remainder  to  his  first  and  other  sons. 

It  was  however  agreed,  that  this  surrender  of  the 
reversion  would  not  bar  the  son,  because  the  freehold 
and  inheritance  were  in  the  lord ;  for  there  was  not 
the  like  inconvenience  as  in  freehold  estates  at  com- 
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pi^pn  law,  in  respect  of  the  contingent  remai|iders, 
where  there  was  nobody  against  whom  to  bring  a 
pracipe. 
T^2ij.  .  .  72.  Lord  Ch.  B.  Gilbert  says,  **  Copyholder  for 
life,  remainder  to  another  in  fee,  the  first  copyholder 
commits  a  forfeiture,  he  in  remainder  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  first 
copyholder ;  for  copyhold  estates  are  not  like  those 
at  common  law,  for  in  copyhold  cases  the  remainder 
16  to  commence  after  the  death  of  tenant  for  life,  and 
not  after  his  estate  or  interest  is  gone/' 
2*5.  73.  In  a  subsequent  page,  he  says,  "  It  is  made  a 

doubt  whether,  by  the  destruction  of  the  particular 
estate,  the  remainder  that  is  in  contingency  be  de- 
stroyed. As  to  this  point  we  ought  to  distinguish, 
for  it  seems  some  are,  and  some  are  not ;  as,  for  ex- 
ample, if  an  estate  be  given  to  a  copyholder  for  life, 
the  remainder  to  the  right  heirs  of  J.  S.,. if  the  tenaiit 
for  life  die,  living  J.  S.,  there  it*  seems  clear  that  the 
remainder  is  destroyed ;  for  it  cannot  take  efiect, 
as  by  the  limitations  it  ought.  But  then,  if  tenant  for 
life  in  that  case  had  committed  a  forfeiture,  or  made 
a  surrender,  and  then,  living  tenant  for  life,  J.  S.  had 
died,  it  seems  to  be  very  clear  that  his  right  heir 
might  take  ]  for  his  estate  in  remainder  was  not  to 
take  effect  after  thfe  determination  of  the  interest  of 

cw.&!7i.  *®P^^*  ^^^  ^^^^>  ^^*  ^*®^  ^^  death;   and  when  that 
happened,  he  was  capable  to  take.'^ 

j^umfodn  74.  Where  a  copyhold  has  descended  es parte  ma- 
M4!^m  temd,  a  surrender  and  re-surrender  will  alter  the  de- 
thedoctm.     scent,  and  make  them  descendible  to  the  heirs  ea; parte 

pfitemd. 

Dmt.Mmiu,     75.  A  person  being  seised  in  fee  of  a  copyhold 

103.         '    estate,  which  had  descended  to  him  ex  parte  matema, 

^  surrendered  it  to  the  use  of  himself  and  his  assigns  for 

life,  remainder  to  the  use  of  such  persons,  and  for  such 

estates,  as  he  should  by  deed  or  will  direct    He 

afterwards  surrendered  to  the  use  of  a  mortgagee, 
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in  fee,  who  was  admitted.  The  mortgagor  paid  the 
mortgage  money ;  and  the  heir  of  the  mortgagee,  who 
was  an  infant,  by  virtue  of  an  order  of  the  Court 
of  Chancery,  surrendered  the  premises  into  the  hands 
of  the  lord,  to  the  use  of  the  mortgagee,  who  was 
admitted. 

Lord  Kenyon  held  this  to  be  like  a  feoffment  and 
re-enfeoffment,  which,  it  had  long  been  settled,  broke 
the  line  of  descent,  and  consequently  the  heir  er  parte 
paternd  was  entitled  to  recover. 

76.  The  same  rules  are  adopted  in  the  construction  Comcnictiaii 
of  surrenders  as  in  that  of  grants ;  and  therefore,  where  ^!d^^2. 
a  particular  thing  is  once  sufficiently  ascertained  by  ^'  ^^* 
some  circumstance  belonging  to  it,  the  addition  of  an 
allegation  mistaken  or  false  respecting  it,  will  not 
frustrate  it ;    but  where  the  surrender  is  in  general 
terms,  there  the  addition  of  a  particular  circumstance 

will  operate  by  way  of  restriction  and  modification  of ' 
such  surrender, 

77.  Thomas  Earl  of  Strafford  having  several  custo-  Ro«F.veniori 
mary  tenements  held  of  the  manor  of  Wakefield,  some  *^^»5** 
of  which  were  compounded  and  others  uncompound- 

ed,  surrendered  to  the  use  of  his  will  all  and  singular 

the  lands,  tenements,  &c.  whatsoever  in  the  manor, 

which  he  held  of  the  lord  by  copy  of  court-roll,  in 

whose  tenure  or  occupation  soever  the  same  were, 

being  of  the  yearly  rent  to  the  lord  in  the  whole  of 

4/.  10^.  82^.,  and  compounded  for.    It  was  held,  that 

the  words  and  compounded  for,  restrained  the  operation 

of  the  surrender  to  that  description  of  copyholds  then 

belonging  to  the  surrenderor,  and  that  the  words  being 

of  the  yearly  rent,  &c.,  which  were  not  referable  to  any  Ooodnght  ▼. 

actual  amount  of  the  rents,  either  compounded  or  un-  nEMtx^h^. 

compounded,  though  much  nearer  to  the  whole  thai^ 

to  the  compounded  only,  could  not  qualify  or  impugn 

that  restriction. 

78.  The  uses  of  surrenders  are  generally  declared 
in  the  surrender,  which  is  entered  on  the  court-rolls ; 

2  L^ 
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1  Atk.  74.       though  Lord  Hardwicke  held,  there  was  no  necessity 

of  a  declaration  of  uses  of  a  surrender  in  the  court- 
rolls,  and  that  where  the  steward  endorsed  the  uses 
on  the  back  of  the  surrender,  it  was  sufficient.  But 
where  copyholds  are  surrendered  to  trustees,  the  uses 
are  declared  by  a  separate  instrument,  which  is  never 
entered  on  the  court-rolls^  and  in  that  case  the  legal 
estate  remains  in  the  trustees,  copyholds  not  being 
within  the  statute  of  uses. 

79.  The  construction  of  the  uses  declared  on  a  sur- 
render of  a  copyhold  estate  was  not  formerly  so  strict 
as  that  of  a  common  law  conveyance,  especially  where 
there  had  been  a  custom  in  the  manner  of  construing 
surrenders  in  a  particular  manner. 

fi  ^^*f^*       80.  Thus,  ^here  the  surrender  is  general,  without 

GiUi.  Ten.  358.  any  words  of  limitation,  the  surrenderee  will  take  an 

estate  for  life ;  but  if  there  be  a  special  custom  in  a 
manor,  that  the  words  sibi  et  suis,  or  sibi  et  assignatis^ 
&c.  shall  create  an  estate  of  inheritance,  they  will  be 
allowed  to  have  that  effect. 

Bmwnv.Fortcr,      81.  A  custom  that  whcrc  a  copyholder  surrenders 

Cro.  Slis.  392.  '■^ 

to  the  use  of  another,  without  expressing  any  estate, 
the  lord  may  grant  it  in  fee  to  the  person  to  whose  use 
the  surrender  was  made,  was  held  to  be  good ;  for  the 
interest  of  the  land  being  between  the  lord  and  the 
copyholder,  it  was  not  unreasonable  that  upon  such 
an  uncertainty  the  lord  should  ascertain  it. 
Cop.  §.49.  82.  Lord  Coke  says,  if  a  copyhold  be  surrendered 

to  a  man,  et  semini  suo  kareditabili  de  corpore,  or  to  a 
man,  et  hceredibus  ex  ipso  procreatis,  or  to  a  man  in  frank 
marriage,  with  his  wife,  an  estate  tail  will  pass :  in  the 
first,  without  the  word  heirs ;  in  the  second,  without 
the  word  body ;  and  in  the  third,  without  either. 

83.  It  was  however  resolved,  in  the  reign  of  King 

Cha.  I.  that  an  estate  tail  should  not  arise  by  impli- 

^Epoa  ▼.        cation,  upon  a  surrender  of  a  copyhold :  as,  where  a 

cw,c«r.36«.    copyholder  surrendered  to  A.  and  B.,  and  the  longer 

liver  of  them,  and,  for  want  of  issue  of  the  body  of  A., 
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the  lands  to  remain  to  the  son  of  J.  S.  It  was  re- 
.  sol ved«  that  A.  had  but  an  estate  for  life^  and  being  so 
by  express  limitation,  no  greater  estate  should  arise 
to  him  by  implication. 

84.  In  the  case  of  Fisher  v.  Wigg,  Justice  Gould  l^'Y^^'lt 
said,  that  surrenders  of  copyhold  lands  to .  uses  shall 

have  the  same  favourable  construction  as  wills,  and 
are  not  to  be  tied  up  to  the  strict  rules  of  the  com- 
mon law,  but  expounded  according  to  the  intent  of 
the  party. 

This  principle  was  opposed  by  Lord  Holt,  who 
held,  that  surrenders  of  copyholds  must  be  governed 
by  the  same  rules  as  conveyances  at  common  Jaw.  In 
the  ^ase  of  Idle  v.  Cook,  which  arose  a  few  years  after,  i  p.  Wmi.  70. 
Lord  Holt  and  the  other  Judges  appear  to  have  agreed  1144,  ^"*' 
in  opinion,  that  the  construction  of  a  surrender  ought 
to  be  the  same  as  that  of  a  feoffment  or  any  other 
deed ;  and  Justice  Powell  said,  **  We  have  gone  too 
far  already  in  helping  the  intention  of  the  parties,  in 
construction  of  limitations,  and  have  made  estates  so 
uncertain,  that  lawyers  do  not  know  how  to  advise 
purchasers.  I  cannot  consent  to  carry  it  any  further." 

85.  This    doctrine  has  been  confirmed  by  Lord2Atk.ui. 
Hardwicke,  who  has  said,  that  surrenders  of  copyholds 

are  to  be  construed  as  deeds  and  conveyances  at  com- 
mon law,  and  not  as  a  will. 

86.  In  the  construction  of  surrenders,  the  word  or 
will  be  construed  and^  if  necessary  to  effectuate  the 
intention  of  the  parties. 

87.  A  person  surrendered  a  copyhold  to  the  use  of  Wrighcr. 
himself  for  life;  and  from  and  after  his  decease,  to  the  3?!^  r. 
use  of  his  wife  during  her  widowhood ;  and  after  his  *^*' 
decease,  and  upon  the  marriage  of  his  wife,  then  to  the 

use  and  behoof  of  William  Wallis,  for  his  natural  life, 
and  from  and  after  his  decease,  to  the  use  of  the  issue 
of  his  body  lawfully  to  be  begotten ;  with  a  proviso, 
that  in  case  W.  Wallis  should  die  in  the  lifetime  of  the 
surrenderor^  or  without  issue  of  his  body,  then  all  the 
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surrendered  premises  should  go  to  the  right  heirs  of 
the  surrenderor  for  ever*  W.  Wallis  died  in  the  life- 
time of  the  surrenderor,  leaving  issue,  who  brotght  an 
ejectment ;  and  the  question  was,  whether  they  were 
entitled  to  this  copyhold. 

Lord  Kenyon  said,  the  questions  were.  What  was 
the  intention  of  the  parties  to  the  surrender  ?  whe- 
ther they  had  expressed  it  in  legal  terms  ?  and  if  so, 
whether  any  rule  of  law  would  be  violated  in  giving 
effect  to  it  ?  There  was  no  doubt  but  that  a  surrender 
was  considered  as  a  common  law  conveyance,  and  was 
not  entitled  to  the  same  favourable  construction  as  a 
will ;  and  therefore,  unless  the  surrenderor  had  used 
the  language  which  would  confer  a  legal  estate,  it 
could  not  be  conferred.  In  deeds,  certain  legal 
phrases  must  be  used  in  order  to  create  certain  estates, 
as  the  word  heirs ^  to  create  a  fee,  and  heirs  of  the  hody^ 
to  create  an  estate  tail.  But  beyond  that,  he  would 
say  with  Lord  Hardwicke,  that  there  was  ho  magic  in 
particular  words,  further  than  as  they  showed  the  in- 
tention of  the  parties.  Now  here  it  was  impossible 
to  entertain  any  doubt.  S.  B.  surrendered  the  estate 
to  the  use  of  himself  for  life,  then  to  his  wife  during 
widowhood ;  then,  that  is,  in  case  her  estate  for  life 
was  put  an  end  to  by  doing  this  act,  which  he  meant 
to  guard  against,  to  her  son  W.  Wallis  for  life ;  and 
after  his  decease,  to  the  issue  of  his  body.  Therefore 
he  could  not  accede  to  what  was  said  by  the  defen- 
dant's counsel,  that  this  was  a  contingent  remainder  in 
W.  Wallis ;  for  it  was  vested,  though  he  cautiously 
avoided  saying  Mfhat  the  limitation  to  his  issue  was. 
The  surrender  then  proceeded  to  state  a  proviso^  that 
in  case  W.  Wallis  should  die  in  the  lifetime  of  the  sur- 
renderor, or  without  issue  of  his  body,  the  estate 
should  go  to  the  right  heirs  of  the  surrenderor,  and 
here  the  question  arose  on  the  word  or ;  there  was  no 
doubt  of  the  intention  of  the  parties,  and  where  8ens<e 
required  it,  there  were  many  cases  to  show,  that  the 
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Court  mififht  construe  the  word  or  into  and,  and  and  2Scnu  ii75« 
into  or,  in  order  to  effectuate  the  intention  of  the  par- 
ties :  here  therefore,  in  order  to  give  effect  to  the  in- 
tention of  the  surrenderor,  the  Court  must  say  that 
when  he  used  the  word  or,  he  meant  and,  and  there 
was  no  case  in  which  any  difference  had  been  made, . 
as  to  this  point,  between  a  will  and  a  deed,  when  the 
Court  were  considering  how  the  intention  of  the  parties 
could  be  effected^  Then,  without  deciding"  what  in- 
terest the  lessors  of  the  plaintiff  had,  at  all  events,  they 
had  a  sufficient  title  to  maintain  the  ejectment. 

88.  The  rule  established  in  Shelly 's  case  takes  place  vide  Tit.  32, 
in  the  construction  of  surrenders  of  Qppyholds ;  and  oiib'Ten.  270. 
therefore,  where  a  person  surrenders  a  copyhold  to  the  SJjJlwf  ^' 
use  of  himself  for  life,  remainder  to  another  in  tail,  re-  Ti'-32.  c.22. 
ihainder  to  his  own  right  heirs,  there  the  heirs  shall 

take  by  descent. 

89.  Mr.  Feame  observes,  that  in  a  case  noticed  by  Com.  r.  eo. 
Atkyns,  upon  a  surrender  of  a  copyhold  to  the  use  of  2  aS^'oiT** 
the  husband  for  life,  then  of  the  wife  for  life,  and  of 

the  heirs  of  the  bodies  of  the  husband  and  wife,  re- 
mainder in  fee  to  the  use  of  the  survivor,  it  is  said 
the  limitation  did  not  vest  an  absolute  estate  tail  in 
the  wife,  who  survived,  but  only  gave  her  an  estate 
tail  after  possibility  of  issue  extinct,  and  that  the  estate 
tail  vested  in  the  person  who  was  heir  of  the  bodies  of 
both  husband  and  wife ;  that  the  reasons  for  this , 
opinion  were  not  mentioned,  nor  was  it  stated  tp  be  . .      r 

the  resolution  of  the  Court,  nor  did  it  appear  whether  '  .    ^ 

that  point  entered  the  question  then  before  the  Court, 
and  that  it  was  no  easy  matter  to  account  for  such  an 
opinion*  The  limitation  to  the  heirs  of  the  bodies  of 
the  baron  and  feme  must  either  have  been  executed  in 
the  baron  and  feme  jointly,  as  an  estate  tail  in  posses- 
sion, or  have  rested  in  them  jointly  as  a  remainder, 
unless  it  could  have  been  held  a  contingent  limitation 
to  the  heir  of  both  their  bodies,  jln  neither  of  the  two . 
first  case§  could  the  wife  be.^nant  in  Im1  after  pjofsi  ; 
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bility  of  issue  extinct,  so  long  as  any  issue  of  her  body 
by  her  deceased  husband  was  living;  and  if  there  was 
any  such  issue  then  living,  it  could  not  vest  in  i^uch 

1  hof.  27.  K     issue  till  her  death.    In  the  third  case^  she  could  take 

no  estate  tail  at  all,  and  consequently,  could  not  be 
tenant  in  tail  after  possibility  of  issue  extinct;  the 
only  cases  in  which  she  could  be  tenant  in  tail  after 
possibility  of  issue  extinct  were  those  two,  in  which 
it  was  impossible  there  should  then  be  any  such  per- 
son as  the  heir  of  both  their  bodies.  The  question 
being  upon  a  surrender  of  a  copyhold,  made  no  dif- 
ference in  the  construction,  as  it  was  agreed  in  the 
same  case  that  surrenders  of  copyholds  should  be  con- 
strued in  the  same  manner  as  conveyances  at  common 
law.  Now,  under  a  similar  limitation  at  common  law, 
he  apprehended,  the  husband  and  wife  taking  distinct 
and  successive  estates  for  life,  the  joint  limitation  to 
the  heirs  of  their  bodies  would  not  have  been  exe- 
cuted in  them  in  possession,  but  would  have  been 

Tit.  32.  c.  23.    vested  in  them  jointly  as  a  remainder  in  tail;  that  this 

remainder  surviving  to  the  wife  upon  the  decease  of 
her  husband,  would  have  merged  her  estate  for  life, 
so  as  to  make  her  tenant  in  tail  in  possession;  but 
she  having  had  no  issue  by  her  deceased  husband,  or 
such  issue  being  then  extinct,  would  thereby  have 
become  only  tenant  in  tail  after  possibility  of  issue 
extinct. 

Rot  T.  Aiitwp,      90.  Charles  Aistrop  the  father  being:  seised  in  fee  of 

1228.  '         ^  freehold  estate,  and  also  of  the  premises  in  question, 

being  copyhold  of  inheritance,  descendible  to  the 
youngest  son,  settled  his  freehold  previous  to  his  mar- 
riage to  the  use  of  himself  and  Ann  his  intended  wife 
for  their  lives  and  the  life  of  the  survivor,  and  after 
their  decease,  to  the  use  of  the  heirs  of  the  body  of 
the  said  Charles  on  the  body  of  the  said  Ann  to  be  be- 
gotten, with  remainder  to  his  own  right  heirs ;  and 
also  covenanted  to  surrender  his  copyhold  "  to  the 
use  of  himself  and  hia  said  intended  ynie,  and  the  heirs 
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of  their  two  bodies  to  be  begotten,  in  like  manner, 
and  to  the  same  uses,  as  the  freehold  lands  and  tene- 
ments therein  before  mentioned  were  settled  and  con- 
veyed," 

The  copyhold  was  surrendered  to  the  use  of  the  hus- 
band and  wife  for  their  lives,  and  the  life  of  the  sur- 
vivor ;  and  after  their  several  deceases,  to  the  use  of 
the  heirs  of  their  two  bodies  lawfully  begotten  or  to  be 
begotten ;  and  for  want  of  such  issue,  to  the  husband, 
his  heirs  and  assigns  for  ever.  The  husband  and  wife 
were  admitted  accordingly,  and  died,  leaving  issue 
two  sons.  The  question  was,  to  which  of  the  sons  the 
copyhold  went. 

Lord  Chief  Justice  De  Grey  said,  it  was  a  mighty 
clear  case.  There  was  reason  indeed  to  suppose  that 
the  parties  might  not  mean  the  two  estates  to  go  in 
a  different  channel ;  but  this  was  only  a  supposition ; 
and  if  certain,  still  as  this  was  a  legal  estate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legal 
course  of  descent.  It  was  an  estate  executed,  and 
seemed  to  be  an  estate  tail  in  the  father  and  mother. 
Had  it  been  executory  and  upon  articles,  then,  ac- 
cording to  Lord  Hardwicke's  doctrine  in  the  case  of 
Roberts  v.  Kingley,  the  Court  might  have  considered  Tit,  32.  c  22. 
the  word  heir  as  a  word  of  purchase,  but  in  the  pre- 
sent case,  it  was  impossible. 

Sir  W.  Blackstone  said  he  thought  the  freehold  was 
clearly  vested  in  the  father  only,  in  special  tail ;  the 
copyhold  in  both  father  and  mother :  so  far  there  was 
a  difference  made  in  the  outset,  notwithstanding  the 
words  "  in  like  manner,"  &c.  But  he  conceived  there 
appeared  no  intention  in  favour  of  either  son  exclu- 
sively, they  were  left  to  the  disposition  of  the  law. 
The  heir  was  intended  to  succeed,  but  who  that  heir 
should  be,  must  be  left  to  the  legal  course  of  descent. 
In  the  freehold,  it  was  the  eldest  son ;  in  the  copyhold, 
the  youngest ;  and  had  there  been  only  two  daughters, 
both  would  have  succeeded  in  both.    *^  In  like  man- 
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ner/'  &c.  only  meant  that  both  estates  should  be  en* 
tailed.    Judgment  for  the  youngest  son. 

Cool  Rem.  84.  91.  Mr 4  Feame  has  observed  on  this  case,  that  it 
related  to  an  actual  legal  settlement  before  marriage, 
in  respect  of  the  freeholds,  and  therefore  the  limita- 
tion of  those  lands  was  not  open  to  the  construction 
of  articles,  to  be  carried  into  strict  settlement ;  and  the 
settlement  of  the  copyholds,  though  resting  on  the  co- 
venant for  surrender,  seemed  intimately  blended  with 
that  of  the  freehold,  as  part  of  one  and  the  same  set- 
tlement. Besides  that  the  limitations  of  the  surrender 
agreed  upon  were  expressly  referred  to  the  same  man- 
ner and  uses  as  the  freeholds  were  settled,  and  there- 
fore could  not,  consistently  with  the  express  terms  of 
such  a  stipulation,  be  limited  in  strict  settlement  on 
the  issue,  as  purchasers,  when  the  settlement  of  the 
freeholds  gave  an  estate  tail  to  the  parent.  And  there 
was  no  other  construction  by  which  the  descent  of  the 
lands  to  the  youngest  son  could  be  avoided.  This 
took  it  out  of  the  authority  of  the  cases  where  mar- 

Tit.  33.  c.  22.  riage  articles  were  carried  into  execution  by  way  of 
strict  settlement ;  and  accounted  for  the  distinction, 
by  the  Chief  Justice,  between  this  case,  as  of  an  estate 
executed,  and  one  executory  on  articles. 

Fame,  Coot.  92.  Where  an  estate  for  life  is  limited,  either  to  the 
father  or  mother  only,  and  the  subsequent  limitation 
is  to  the  heirs  of  both  their  bodies,  the  construction 
is  the  same  in  regard  to  copyholds  as  to  freeholds; 

Tit  32.  c.  22.  namely,  the  subsequent  limitation  does  not  vest  in  the 
ancestor  taking  the  estate  for  life,  but  is  a  contingent 
remainder  to  the  heirs  of  the  bodies  of  both  father  and 
mother. 

iR^ia""*''     93.  A  person  surrendered  copyhold  lands  to  the 
238.        ■    use  of  D.  and  of  the  wife  of  A.  for  their  lives,  and  af- 
terwards to  the  use  of  the  heirs  of  the  bodies  of  A.  and 
his  wife. 

Upon  a  question  in  ejectment,  whether  this  subse* 
quent  limitation  to  the  heirs  of  the  body  of  A.  and  hv) 
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wife^  vested  an  estate  tail  in  the  wife  of  A.,  it  was  held 
that  it  did  not^  but  was  a  contingent  remainder  to  the 
heirs  of  both  their  bodies. 

94.  John  Robinson  surrendered  a  copyhold  estate^  Frogmorton  t. 
ad  opus  et  usum  Mar%£  Arnall  quam  in  ujcorem  ducere  2 bmlr. 
iniendit,  et  haredibus  eorum  duorum  corporum  kgitimh  ^' 
procreatis,  et  pro  defectu  talis  esitus,  ad  opus  et  usum 
rectorum  hceredtlm  prcedicti  Johannis  Robinson.     Mary 

Ama^l  was  admitted,  tenendum  sibi  et  haredibics  eorum 
duorum  corporum  legitimh  procreatis,  remainder  to  the 
right  heirs  of  John  Robinson.  The  Court  of  Common 
Pleas  was  of  opinion  that  the  wife  took  only  an  estate 
for  life,  with  a  contingent  remainder  to  the  heirs  of  the 
bodies  of  the  husband  and  wife. 

95.  In  a  case  in  30  Eliz.  Lord  Coke  held  that  where  Anmr. 

a  person  surrendered  a  copyhold  to  the  use  of  himself  \uall  101, 

for  life,  remainder  to  another  in  tail^  remainder  to  the 

right  heirs  of  the  surrenderor,  there  his  heirs  should 

be  in  by  descent ;  contrary  where  the  surrenderor  had 

not  an  estate  for  life  or  in  tail  limited  to  him ;  for  there 

his  heir  should  enter  as  a  purchaser :  as  if  such  usfe  had 

been  limited  to  the  right  heirs  of  a  stranger,  which 

was  contrary  to  the  rule  in  freeholds ;  for  in  that  case 

where  the  estate  moves  from  the  grantor,  the  ultimate  'ncii.c.4. 

limitation  to  his  heirs  general,  though  the  ancestor 

takes  no  preceding  freehold,  will  be  a  reversion  in 

him,  and  part  of  the  old  estate,  and  the  heir  will  take 

it  by  descent.  , 

96.  The  only  ground  (says  Mr.  Feame)  upon  which  cont.  ium.87. 
Lord  Coke's  opinion  in  the  preceding  case  can  be 
accounted  for,  is,  the  supposition  that  an  entire  new 

estate  was  created,  and  derived  under  the  uses  of  the 

surrender,  throughout  the  whole  of  them;  and  that 

no  estate  taken  under  those  uses  was  any  part  of  the 

old  estate :  but  that  this  notion  had  been  entirely  ex-  cab.  Ten.  272. 

ploded  by  modem  decisions. 

97.  B.  North  surrendered  a  copyhold^  to  the  use  Roe?.Grif. 
of  himself  and  his  heirs^  till  the  solenmization  of  his  |95!^« 
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marriage,  then  to  the  use  of  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  children  of 
the  marriage,  in  such  manner  as  B.  North  should  ap- 
point ;  in  default  of  appointment,  to  the  heirs  of  the 
body  of  B.  North  by  hi^  intended  wife,  and  in  default 
of  such  issue,  to  the  said  B.  North,  his  heirs  and 
assigns  for  ever. 

Lord  Mansfield  held  that  though  B.  North  had 
limited  the  reversion  in  fee  to  himself,  yet  the  words 
did  not  operate ;  for  the  use  resulted  by  operation  of 
law.  And  all  the  Judges  agreed  that  after  the  sur- 
render to  the  uses  of  the  settlement,  the  reversion 
still  continued  in  the  husband ;  and  that  no  alteration 
or  change  of  estate  happened  in  this  case. 

98.  It  has  been  sometimes  doubted,  whether  limi- 
tations in  the  nature  of  springing  and  shifting  uses  are 
good,  in  surrenders  of  copyholds.  But  this  doubt 
appears  to  have  been  removed  by  Mr.  Sanders,  in  a 
tract,  entitled — "  Surrenders  of  Copyhold  Property 
considered  with  reference  to  future  and  Springing 
Uses."  In  which  it  is  shown  that  powers,  together 
with  springing  and  shifting  uses,  may  be  created  in 
declarations  of  uses  of  the  surrehders  of  copyholds,  as 
well  as  in  conveyances  of  freehold  estates. 

99.  It  has  been  long  settled  that  a  court  of  equity 
will  supply  the  want  of  a  surrender  of  a  copyhold 
estate,  in  favour  of  a  purchaser  for  a  valuable  con- 
sideration, against  the  party  who  ought  to  make  the 
surrender,  and  also  against  his  heir. 

100.  A.  contracted  with  B.  for  the  purchase  of  a 
copyhold  estate,  and  paid  the  purchase  money,  and 
B.  agreed  to  surrender  the  premises  at  the  next  court, 
but  died  before  a  court  was  held,  or  any  surrender 
made.  Upon  a  bill  in  Chancery  by  the  purchaser 
against  the  heir,  the  Court  decreed  that  he  should 
surrender  the  premises  as  soon  as  he  came  of  age. 

101.  A  mortgagee  being  a  purchaser  pro  tanto,  a 
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surrender  of  a  copyhold  will  also  be  supplied  in  his 
favour,  by  the  Court  of  Chancery ;  even  against  a  pur- 
chaser who  has  been  admitted. 

102.  A.  lent  B.  200/.  on  a  surrender  of  some  copy-  JenniniiT. 
hold  lands,  which  A.  neglected  to  get  presented  at  2  vem'.  009. 
the  next  court,  by  which  it  became  void.     B.  after-  ^^^^/' 
wards  sold  the  same  lands  to  J.  S.  who  took  a  sur-  ^^^^\^ 
render,  which  he  presented,  and  was  admitted.    But 

it  appearing  that  he  had  notice  of  A.'s  right,  it  was 
decreed  that  A.'s  defective  surrender  should  be  made  PattMoaT. 
good ;  and  on  an  appeal  to  the  House  of  Lords  the  i^!^2jL 
decree  was  affirmed. 

103.  In  the  case  of  a  voluntary  conveyance,  a  court  vme  ▼. 
of  equity  will  not  supply  the  defect  of  a  surrender  1  p.  wii. 
against  the  heir,  unless  he  has  done  something  to  pre-  ^^* 
vent  the  acceptance  of  the  surrender. 

104.  An  article  or  agreement  in  writing,  executed  Afffcment  to 
according  to  the  statute  of  frauds,  to  surrender  a  nt.  32.  e.  1. 
copyhold  estate,  is  good ;  and  the  person  entering  into 

it,  and  his  heirs,  will  be  bound  by  it  as  fully  as  by  an  2  Ficm.  65. 
agreement  to  convey  a  freehold  estate. 


CHAP.  II. 

How  Entails  of  Copyholds  may  be  barred,  and  Effect  of 

Releases. 


?.  Forfeiture  and  Regrant, 
7.  Recovery  in  the  Manor  Court. 
15.  Does    not    alter    the    De- 
scend 
17.  Surrender, 

23.  A  Custom  to  bar  by  Surren- 
der or  Recovery  is  good. 


95.  A  Grant  of  the  Freehold  de* 
stroys  an  Estate  Tail. 

30*  How  an  equitable  Entail  may 
be  barred, 

33.  How  conditional  Fees  are 
barred. 

36.  Effect  of  Releases. 


Section  1. 

It  has  been  stated  that  copyhold  estates  may  be  en-  rit.io.«.L 
tailed,  where  there  is  a  special  custom  to  warrant  it; 
or  rather  that  they  may  be  limited  to  a  person  and  the 
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heirs  of  his  body,  with  a  remainder  over :  and  that  the 
statute  De  donis  conditionalibus  co-operating  with  the 
custom,  will  give  to  such  an  estate  all  the  qualities  of 
an  estate  tail.    In  consequence  of  which  it  has  heen 
determined,  that  entails  of  copyholds  may  be  barred 
in  several  ways;   for  otherwise  estates  of  this  kind 
would  be  unalienable,  which  the  law  will  not  allow. 
Forftitureand       2.  The  modcs  of  barring  entails  of  copyholds  arq 
Gab.fen.i77.  principally  three:  First,  by  forfeiture  and  regrant ;  a^ 
where  a  tenant  in  tail  of  a  copyhold  commits  a  forfei- 
ture, in  consequence  of  which  the  lord  of  the  manor 
seises  it,  and  grants  it  either  to  the  old  tenant  or  to 
another  person,  such  grantee  will  acquire  an  estate  i^ 
fee  simple* 
PQkiaitoiiT.  .      3.  Upon  a  trial  at  bar  in  ejectment,  for  lands  held 
^TdiT'       of  the  manor  of  Wakefield,  it  was  admitted  that  by 
the  custom  of  that  manor  copyhold  lairds  might  be 
entailed,  and  that  the  mode  of  barring  such  entails 
was,  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  proclamations,  after  which 
he  seised  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee.   Another  custom  to  bar.  such  entail  was, 
for  the  tenant  in  tail  to  make  a  surrender  to  a  pur- 
chaser in  fee,  and  then  for  the  purchaser,  intending  to 
bar  the  entail,  and  the  remainders,  to  commit  a  for- 
feiture;  then  the  lord  to  seise  and  make  three  pro- 
clamations, &c. :  that  thereby  the  issue  in  tail  was 
barred,  though  the  tenant  in  tail  did  not  join ;  and 
this  custom  was  found  by  the  jury  and  allowed  by  the 
Court  to  be  good. 
St/.  R. 452.         4.  This  case  is  also  reported  by  Style,  who  mo- 
tions that  Lord  Gh.  J.  Roll  said  he  conceived  there 
could  be  no  custom  for  this,  because  the  seisure  for  a 
forfeiture  destroyed  the  copyhold  estate ;  for  it  was  at 
the  lord's  election,  after  the  seisure,  whether  he  would 
grant  the  estate  again  by  copy  of  court-roll  or  not 
But  this  eflFect  of  a  forfeiture  is  sanctioned  by  the  au- 
thority of  the  following  case. 
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5.  On  a  trial  at  bar  it  was  ruled  bv  the  court  on  fewttam*.  , 
evidence,  that  where  W.  Saville  was  tenant  in  tail  of  2  s«und.  422. 
divers  copyholds  in  the  manor  of  Wakefield,  and  made 

a  voluntary  lease  for  21  years,  without  licence  of  the 
lord,  to  commit  a  forfeiture;  which  Was  presented 
in  the  copyhold  court,  and  the  lands  seised  into  the 
hands  of  the  lord,  according  to  the  custom  of  the 
manor;  and  W,  Saville  appointed  the  forfeiture  to  be 
for  the  benefit  of  Arthur  Saville  and  his  heirs.  It 
being  proved  that  there  was  a  custom  to  commit  such 
forfeitures,  on  purpose  to  bar  the  entails  of  copyholds, 
and  to  transfer  the  lands  over  to  any  other  person ; 
although  A.  Saville  was  not  admitted  by  the  lord  in 
the  lifetime  of  W.  Saville,  yet  it  was  held  that  he  had 
a  good  title ;  and  the  forfeiture  was  only  in  the  nature 
of  a  surrender,  or  of  a  common  recovery ;  and  the 
lord  could  not  admit  any  other  than  him  to  whom  it 
was  limited  by  the  tenant  so  making  such  a  forfeiture ; 
but  cestui  que  use  after  his  admittance  should  have  it, 
and  the  lord  could  not  otherwise  dispose  of  it:  and 
whenever  cestui  que  use  was  admitted,  he  should  avoid 
all  mesne  acts  or  dispositions  made  by  the  lord,  as  he 
should  if  a  surrender  had  been  made  to  his  use,  and 
he  had  afterwards  been  admitted  according  to  the 
surrender. 

6.  This  custom  of  barring  entails  of  copyholds  by 
forfeiture  and  regrant  is  said  to  be  peculiar  to  the 
manor  of  Wakefield.  But  Mr.  Serjeant  Williams  ob- 
serves, *'  It  should  seem  that  if  there  was  a  custom  2Siuiid. 

422  A  It  1 

in  any  other  manor,  of  barring  an  entail  of  a  copy-  2v'ei.604.' 
hold  by  forfeiture  and  regrant,  it  would  be  good ;  for 
what  is  a  good  custom  in  one  manor,  must  necessarily 
be  so  in  another." 

7.  The  second  mode  of  barring  entails  of  copyholds  Racovery  in 
is  by  a  species  of  common  recovery,  grounded  on  e©it!!*°°' 
what  Littleton  says,  (^  76.)  that  plaints  in  the  nature 

of  writs  of  assize  at  common  law*,  will  lie  in  the  lord's 
court,  upon  which  a  recovery  might  be  suffered. 
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Btovm!!  tmt  8.  Thus  in  23  and  24  Eliz.  it  was  adjudged  by  the 
^'  '**  Court  of  Common  Pleas,  that  where,  by  the  custom 
of  the  manor,  plaints  had  been  made  in  the  court  of 
the  manor,  in  the  nature  of  real  actions,  against  the 
tenant  in  tail,  (admitting  that  copyhold  land  might 
be  entailed)  it  should  be  a  discontinuance,  and  should 
toll  the  entry  of  the  heir  in  tail.  For  inasmuch  as 
plaints  in  the  nature  of  real  actions  were  warranted 
by  the  custom,  it  was  an  incident  which  the  law  an- 
nexed to  the  custom,  that  such  a  recovery  should 
make  a  discontinuance. 

9.  This  determination  only  says  that  a  recovery  in 
the  lord's  court  shall  operate  as  a  discontinuance,  and 
take  away  the  entry  of  the  heir.    And  Lord  Ch.  B. 

Tta.  175.        Gilbert  observes,  that  a  recovery  with  voucher  does 

not,  of  common  right,  bar  the  entail  of  a  copyhold ; 
but  that,  as  to  the  entailing  of  them,  custom  is  re- 
quisite ;  so,  without  custom,  the  entail  cannot  be  cut 
off.  The  reasons  are,  because  without  an  intended 
recompense  in  value,  no  recovery  shall  bind,  and  the 
surrenderee  comes  in  in  the  post  by  the  lord,  and  is 
not  in  in  the  per  by  the  party ;  and  so  no  warranty  can 
be  annexed  to  the  copyholder's  estate.  Besides,  they 
have  only  an  estate  at  will,  to  which  no  warranty  can 
be  annexed  of  common  right ;  for  no  estate  less  than 
a  freehold  is  capable  by  common  right  of  having  a 
warranty  annexed  to  it.     And  accordingly  it  was  ad- 

T.iUjiD.162.  judged  in  Clun's  case;  and  all  the  Judges  held  that 
the  recovery  did  not  bind  without  a  custom.  But 
there  is  a  quare^  whether  judgment  was  given  for  the 
plaintiff  upon  the  principal  matter  or  not;  for  it 
seemed  to  have  been  a  discontinuance,  and  then  the 
defendant's  entry  could  not  be  lawful.  There  were 
two  other  cases  where .  this  question  came  in  dispute, 
but  was  not  resolved.    It  was  held  in  the  case  of 

Moor.  «37.  Church  V.  Wyatt,  that  a  recovery  by  custom  might 
bar,  which  implied  that  without  a  custom  it  could 

Id.  753.  not  bar.    But  in  the  case  of  Oldcot  v.  Level,  it  was 
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^gr^e^  tbj^t  a  reCQVj^y. might  be  in  the  court  pf  tl^e 
lord,  that  would  bar  a  copyhold ;  and  there  it  was 
saifl  genierally,  and  W9^  not  put  upon  any  custom. 

10.  The  usual  mofle  of  suffering  a  common  reco-  Pigomos. 
very  in  a  CQpyholfl  court  is  thus:  the  tenant  in  tail 
surrenders  it  to.  some  pfher  person,  to  make  him  tenant 
to  tbe  pr<f:cipe,  and  then  a  plaint,  in  the  nature  of  a 
Wlit  of  ejitry.in  thepo^ty  is  brought  against  him,  who 
yopches  the  ^tenant ,  in  tail,  and  he  vouches  over  the 
jQomnpiQn  vouchee. 

IL  .By  the  statute  47  Geo.IIL  sess.  2«  c.  8.  it  is 
enacted,  th^t  it  shall  be. lawful  for  every  person^  not 
1?eing  under  coverture,  and  for  every  feme  covert 
()[)eing  secretly  examined),  to  appoint  an  attorney  or 
attorneys  for  the  purpose  of  surrendering  the  copy- 
hold or  customary  tenements  of  which  a  common  reco" 
yery  shall  be  proposed  to  be  suffered,  to  make  him 
or  them  tenant  or  tenants  to  the  plaint,  and  also  to 
appoint  any  other  person  or  persons  to  appear  as 
vouchee  pr  vouchees  for  suffering  such  recoveries; 
^^Jbuch  shall  be  as  good  as  if  the  parties  appeared  in 
.person. 

'  12.  It  was  resolved  by  the  Court  of  Common  Pleas,  Keen^.Kiiby, 
jn  27  Cha.  IL,  that  where  a  tenant  for  life  of  a  copy-  2—32!^' 
hold  suffered  a  recovery  as  tenant  in  fee,  it  was  no 
fqr^iture  of  his  estate ;  for  the  freehold  not  being 
concerned,  and  it  bein^  in  a  court-baron,  where  there 
is  po  estoppel ;  and  the  lord  who  was  to  take  advan- 
tage pf  it,  if  it  were  a  forfeiture,  being  a  party,  it 
.was  not  to  be  resembled  to  the  forfeiture  of  a  free 
tenai^t;  ^d  that  customary  estates  had  not  such 
.accidental  qualities  as  estates  at  common  law,  unless 
l)y  $P$Pial  custom. 

13.  A  recovery  upon  a  plaint,  in  the  nature  pf  a  4iu^23.a. 
real  action  against  a  tenant  in  tail,  is  a  discpntinuatnce, 
and  takes  away  the  entry  of  the  heir  in  tail. 

H-)If  l$tnds  are  customary  freeholds,  and  pass  by  oiwerv. 
surrender  in  a  borough  court,  it  is  said  that  a  reco-  ^1^*474. 

VOL.  v.  2  M 
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very  of  such  lands  suffered  in  the  Court  of  Common 
Pleas  may  be  good. 

DoiiiiatiUer  15.  It  was  resolved  in  a  modem  case,  that  a  reco- 
very  of  a  copyhold  has  the'  same  effect  as  a  recovery 
of  a  freehold,  with  respect  to  the  descent. 

Roe V.  Bald-         16.  J.  Younger  being  seised  in  fee  of  freehold  and 

R.  104.  copyholds,  devised  certain  parts  of  his  estate  to  S. 
Atkinson  in  fee,  and  other  parts  to  S.  Atkinson  for 
life,  with  remainder  to  £.  Waterfield  in  tail.  These 
two  estates  afterwards  came  to  C.  Bowker  in  tail, 
one  of  which  she  took  by  purchase,  under  a  limitation 
to  the  daughters  of  E.  Crow,  the  other  by  descent 
under  the  estate  tail  limited  to  £.  Waterfield.  C. 
Bowker  being  so  seised  in  tail  of  the  different  parts 
of  these  estates,  in  different  rights,  suffered  a  com- 
mon recovery,  with  her  husband,  of  the  whole ;  and 
a  question  arose  on  the  effect  of  that  recovery,  as  to 
the  respective  parts  of  the  estate. 

Lord  Kenyon  said,  it  seemed  to  have  been  admitted 

Tic.  36.  c.  9.  that  the  case  of  Martin  v.  Strachan  decided  this  case, 
as  far  as  it  went.  According  to  that  case  it  stood 
thus :  the  common  recovery  put  an  end  to  the  estate 
tail;  the  estate  immediately  afterwards  became  an 
estate  in  fee ;  and  the  party  whose  estate  was  con- 
verted into  a  fee,  if  he  took  the  estate  tail  as  a  pur- 
chaser, must  take  the  fee  as  a  purchaser ;  or  if  he 
took  the  estate  tail  by  descent,  must  take  the  fee  also 
by  descent,  as  from  the  same  ancestor.  A  distinc- 
tion, however,  had  been  taken,  between  the  operation 
of  a  common  recovery  respecting  copyholds,  and  free- 
holds. But  it  would  lead  to  perplexity  if  different 
rules  were  applied  to  different  sorts  of  estates.  Copyv 
hold  estates  were  neither  within  the  statute  De  dam. 
nor  that  of  uses;  neither  were  they  the  subject  of 
entails,  unless  there  was  a  custom  in  the  manor  to 
warrant  it,  which  was  admitted  in  this  case.  It  was 
in  conformity  to  the  rule  respecting  real  eistates,  and 
to  prevent  any  estate  being  unalienable,  that  the  same 
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rule  was  adopted  in  the  case  of  copyholds,  as  a  means 
.of  unfettering  estates  and  to  prevent  perpetuities, 
^nd  he  knew  of  no  authorities  which  made  any  dis- 
tinction in  this  respect  between  copyholds  and  free- 
holds :  in  all  other  points,  where  the  lord  of  the  manor 
was  not  prejudiced,  the  same  rule  of  descent  applied 
equally  to  both.  That  this  case  had  been  ingeniously 
argued  on  the  forms  of  a  recovery ;  and  it  had  been 
compared,  as  to  the  copyholds,  to  a  feoffment  and  re- 
feoffment.  But  this  was  by  no  means  like  the  case  of 
a  feoffment  and  re-feoffment,  and  the  Court  could  not 
enter  into  these  forms ;  they  were  perhaps  inexpli- 
cable ;  but  they  must  be  taken  as  a  mere  mode  of 
conveyance  by  a  tenant  in  tail,  and  onght  to  be  so 
considered  in  all  respects :  it  was  so  considered  by 
the  courts  in  Martin  v.  Strachan.  Without,  however, 
wasting  time  in  going  through  the  doctrine  laid  down 
by  Lord  Ch.  J.  Lee  in  that  case,  he  thought  the  Court 
was  bound  to  adopt  the  authority  of  it,  and  apply  it 
to  both  these  species  of  property.  Therefore  tiiat  part 
of  the  estate  which  the  person  who  suffered  the  com- 
mon recovery  took  by  purchase,  must  go  to  the  heir 
CT  parte  paternd ;  and  that  which  she  took  by  descent 
from  the  maternal  ancestor,  to  the  heirs  ex  parte 
matemd. 

17.  Lord  Coke  says,  if  by  custom  copyholds  may  be  smieiider. 
entailed,  the  same  by  like  custom,  by  surrender,  may  *  *"*'  ^'  *' 
be  cut  off;  and  that  it  had  been  so  adjudged.    In  a  !••▼.  Brows, 
.  case  in  15  Ja.  the  Court  of  King's  Bench  held,  that  an  ^^  *^* 
entail  of  a  copyhold  could  not  be  cut  off  by  surrender, 
unless  it  were  by  special  custom ;  and  directed  the 
jury  to  find  accordingly.     And  it  was  said,  that  to 
maintain  this  custom,  it  ought  to  be  shown  that  a 
formedon  had  been  brought  upon  such  a  surrender, 
and  judgment  given  that  it  did  not  lie;  yet  it  was 
agreed  that  it  was  a  strong  proof  of  a  custom,  that 
they  to  whose  use  such  surrenders  had  been  made, 
had  enjoyed  the  lands  against  the  issue  in  tail. 
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Hiiiv.up.  IB.  In  a  case  concemingf  lands  Udd  df  the  ihsmoir 

Co!  Sup.  i  12.  of  N'orthall,  in  Essex,  it  was  agreed,  thdt  where  copy- 
hold lahds  might  be  entailed,  a  custom  that  a  surren- 
der should  be  a  bar  or  discontinuance  of  such  estate, 
was  good. 

19.  It  appeats  to  have  been  settled  ib  soihe  modern 
cases,  that  a  surrender  by  a  teiiant  iil  tilil  of  a  copy- 
hold will  bar  his  isi?ue,  withbut  a  spedisU'  custom, 
unless  a  special  cu!^tom  be  foiihd  thiat  a  recovery  is 
lifecessary. 
Jjwte  T.  20.  A.  being  a  copyholder,  covenanted  by  marriage 

Vnc  ia  ciuu     ai'ticlcs  to  Surrender  to  trustees,  to  this  use  of  himsiilf 

Glib.  R.  107.     for  life,  remainder  to  his  wife  for  life,  remainder  16 
2  Vein.  705.     ^j^^  j^^j^^  ^^^j^  ^|.  j^j^  body,  rcmaihddr  (6  his  owil  ngUt 

heirs.  A.  died  without  having  made  any  surrender, 
li^avin]^  B.  his  son,  and  M.  his  daughi^er.  B.  suihren"- 
d^red  the  copyhold  for  payment  of  his*  debts. 

LoM  fiarcourt  was  of  opinion,  thai!  the  cbjpyhold 

being  entailed  by  the  articles,  could  nbi  afterwards, 

sShTrkdw,  ^y  ^  ^^^^  surrender,  be  defeated,  ^ffhout  ai:  partfi^ular 

2fii-  custom  had  been  found  to  warrant  it.    But  ttis  decree 

was  reversed  by  Lord  Cowper,  who  said,  fltat  primA 

fade  it  must  be  taken  that  a  sui^rendeir  by  such  tenant 

in  tail  will  bind  his  issue,  unless  a  particular  custom 

were  found  that  there  ought  to  have  been  a  recovery. 

CanT.siig^er,       21.  In  a  subscquent  case,   three  Judges  agaibst 

Rj[T.Sy,    I-ord  Ch.  J.  Willes,  held,  that  where  copyh'olds  were 

2M.&S.92.    entailable,   and   the  custom'  did  riol!  prescribe  any 

fnode  of  barring  the  entail,  it  migtft  bie  a6iie  by  kitt- 

render.     But  the  Lord  Ch.  Justice  fhou^hf,  fliat  M 

j(uch'a  case  a  recovery  was  the  propeif  mode. 

22.  A  surrender  to  the  use  of  a  will   not  olffly 
effectuates  the  will,  but  also  operaites  &s  d!  bar  ib  sttf 
estate  tail,  of  which  an  accoiiht  Will  be  giveit  in  fte 
Tit.  38.  c.  4.    next  Title. 

Acmtamto  23.  A  custom  of  barrmg  estates  tail  in  ctfpyBbiaS 

wpdw*«V     by  surrender,  tasly  subsist  concurrently  vHtfe  a  ciiitftnit 
^:*^'^      to  bar  such  cst«es  by  a  recovery  in  the  \6iSL'U  eonrt. 
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24:  hi  ejfectttifeiit  fbf  a  copyhold  estate/ a  case  was  Etei^nv. 
nib'de  fbr  the  oj^inibn  of  the  Court,  wherein  it  was  i  wiii.^26. 
stS^Aed;  that  ^ittiih  the  Biaiiolr  of  Collingham;  where  r^\  "^^* 
the  lands  lay,  there  were  two  custotns  of  barring  7^^'674. 
^stktes  tail'^  whidh  had  been  used  within  the  said  m^or 
tiine  oUt  of  mind ;  one  was  by  common  recovery,  the 
other  by  a'  surrender  in  fee  to  a*  purchaser.  That 
Edward  Smalley,  on  the  marriage  of  his  sOii  Robeiti 
i^^ender^d  the  premises  to  his  son/ and  Susannah  his 
Wife,  and  thbir  heirs  in  general  tail.  They  had  i^ue 
EdV^atd  Smalley,  fhleir  i^on  and  heir,  \^hb  after  thieir 
diiaths  became  teiiant  iA  taiU  and  sunfeiid^red  tht^. 
premises;  accoMihg  to  the  ciustom  6f  the  manoi*,^  to 
John  Mills  abd  his  h^irs  in  fee.  Who  dying;  left  Robert 
Mats  his'  heir,  aiM  plaihtirs  lessor.  Th^  defendtaoii 
waS  Henry  Smalley,  son  and  heir  of  Edward  Smalley^ 
who  sran^endered  the  premises  to  Johh-  Milts  as  afbre^ 
said.  And  whether  th6  defendant  Edwat^d  Sttialtey, 
tfie^  h^ir  in  tail,  was  barred  by  the  suVrender  in  fee, 
M^h'6¥e  there  \^as  also  a  tustoih  withih  the^athte  imxii^i 
of  barring  by  recovery,  was  the  question*; 

After  two  arguments,  it  wa&(  unailimoU'siy  revived 
by  thfe  Court,  that  the  hfeit  ih  tail  \«^as  bWred. 

Lotd  Ch.  J.  Lee.—*'  It  ha^  teen  said  a<  thte  bar^ 
tfia*t  a  cusf  oDi  in  a  mafior  to  bat  a  tail  by  surrender,* 
ougKf  tfnly  io  Wife  allowed  ex  necessitate^  i.  e.  when  in 
ffiS  fifa!rt(t  rii4nor  ihe^e  is  tfo  usage  to  baf  by  a  recovery. 
Ther^  i^,  indfefed,  ^evii  divfetsity  in  the  books  aff  t& 
birting  copyhold  ehliails;  but  in  nofte  of  them  cad  I 
find  any  case  to  warrant  the  di^inction.  The  laiter 
opmi6h  of  judges  is,  that  in  mahor  coUrtif,  iT^here  a^ 
real  aietiofn  featfl  be  broifght,  a  recovery  in  stfch  eou^ 
wifr  be  a  good  bdr.  I  owti  I  cati  i^ee  nb  reason  why 
A%  cHitoiii  iii  baf  by  surrfende^  dhbtlkt  not  be  godd; 
But  it  is  objected  to  barring  entstiled  coJ)yhoids  by 
iecdvcfy ;  fdf  tebo'jhpense  in  talue  doe*  riot  extend  to 
coptfiold^j,  ihh  ishUh  in  tdil  6f  to^fhb\dk  hid  bong 
Bs^d  m  rfet>ect  of  the  recbt^  itt  value ; .  but  to 
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prevent  the  inconvenience  of  perpetuities,  these  two 
customs  may  well  stand  together,  and  are  but  dif- 
ferent ways  of  barring  the  entail;  and  I  think  the 
surrender  the  best." 

Chappie,  Just,  to  the  same  effect.—**  And  the 
customs  must  be  taken  to  be  both  coeval :  we  cannot 
say  which  is  prior ;  they  seem  equally  convenient,  to 
prevent  perpiatuities." 

Wright,  Just.—"  It  seems  to  be  agreed  by  the 
counsel  on  both  sides» .  that  an  entail  of  a  copyhold 
may  be  barred  .by  a  recovery,  or  by  a  surrender  in 
fee,  within  a  manor,  where  there  is  no  custom  for 
barring  by  recovery ;  but  it  is .  insisted  on  one  side, 
that  these;  tyro  customs  cannot  stand  together.   It  has 
been  a  controverted  question,  since  I  attended,  this 
bar,  whether  copyholds  could  be  entailed;  it  is  now 
at  this  day  said  they  may,  by  custom  co-operating 
with  the  statute  De  donis ;  but  this  is  quite  new  to 
me.    The  statute  De  donis  created  no  new  estate. 
Copyholders  are  no  more  than  tenants  at  will ;  and  it 
is  by  the  will  of  the  lord,  and  his  mere  consent  only, 
that  they  are  permitted  to  limit  their  copyholds  in 
this  or  that  way,  either  by  surrender,  or  as  the  custom 
happens  to  be.     And  surely  the  lord,  who  .of  his 
mere  will  permits  a  limitation  to  I.  S.  and  thel^jeirs 
of  his  body,  may  permit  I.  S.  to  alien  the  same  by 
surrender.  Nobody  ever  thought  that  copyholds  were 
'  within  the  statute  De  dams.    Barring  entails  in  copy- 
holds has  been  much  talked  of,  but  I  think  there  is  no 
such  thing :  it  is  only  a  way  invented  and  permitted 
*    by  the  lord,  to  get  rid  of  the  entail ;  the  true  reason 
of  the  issue  in  tail  being  barred  is  the  recovery  over  in 
value ;  now  there  can  be  no  such  thing  in  a  copyhold. 
I  think  the  surrender  is  the  better  way,  if  the  lord 
permits  it,  because  cheaper."  u    .  . 

Denison,  Just. — *'  Nothing  more  clear  than  that 
tenant  in  tail  of  a  copyhold  may  bar  his, issue. by  sur^ 
render;  and  where  there^  may  be  a  real  action,  there 
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may  be  a  recovery.  .  These  are  only  two  different  iiMt.6«.&. 
conveyances :  and  it  might  as  well  be  said  that  at 
common  law,  where  there  is  a  fine,  that  will  bar  the 
issue  as  well  as  the  recovery,  therefore  one  of  them 
must  be  void.    A  surrender,  I  think,  is  a  more  na- 
tural way  of  conveying  copyholds  than  a  recovery,  Doev.Tmby, 
and  I  cannot  see  any  use  a  recovery  is  of,  but  only  to  944.".  p. ' 
create  greater  expense." 

25.  A  grant  of  the  freehold  of  a  copyhold  estate,  to  ^^nw^^^'** 
a  person  having  an  estate  tail  in  such  copyhold,  will  destroyt  au 
operate  so  as  to  extinguish  and  destroy  the  estate  tail.      "  ^ ' 

26.  A  person  being  tenant  in  tail  male  of  a  copy-  ^^y- 
hold  estate,  remainder  to  himself  in  fee,  purchased  ivem/aga— 
the  freehold  of  the  copyhold  from  the  lord,  and  then  2(:> 'mOuu 
sold  the  land.    The  Court  was  of  opinion,  that  the 
purchaser  of  the  freehold  should  attract  the  other 
estate,  which  was  but  at  will.    And  after  taking  time 

to  consider  of  it,  decreed  accordingly,  that  the  pur- 
chaser should  enjoy  against  the  issue  in  tail. 

27.  A  copyholder  in  tail  accepted  a  grant  from  the  Dunn  v. 
lord  of  the  manor  of  the  freehold  and  fee  simple  of  3  pTwdm.  9. 
the  land,  to  him  and  his  heirs,  and  died  indebted  by 

bond,  wherein  his  heirs  were  bound.  On  a  bill 
brought  by  the  bond  creditor  for  satisfaction  out  cyf 
the  assets  left  by  the  obligor,  the  question  wa$  whe- 
ther the  premises  were  assets  by  descent,  and  liable 
to  the  bond. 

Lord  Macclesfield,  after  time  taken  to  consider  of 
it,  thus  delivered  his  opinion : 

*'  Unless  it  be  expressly  found  that  the  custom  of 
the  manor  allows  of  entails,  then  this  is  a  fee  condi- 
tional, and  plainly  merged  by  the  grant  of  the  free- 
hold in  fee :  but  supposing  the  custom  of  the  manor 
does  warrant  entaib,  yet  the  copyhold  is  extinguished, 
because  in  the  eye  of  the  law  that  is  but  an  estate  at 
will,  and  must  be  merged  by  the  grant  of  the  freehold. 
The  premikes  by  such*  grant  are  severed  from'  the 
manor,  consequently  the  custom  of  the  manor  cannot 
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pprrpbocate  the  legal  estate  at  will.  JFl^e  cppyhol4er 
c^jxaqt  hold  pf  himself,  and  the  copyhold^  though 
eat^led,  is  sw.allowed  up  in  the  greater  je8ta|;e  of  the 
fri^i^hold :  wdas  the  tenant,  after  such  time  asl).e  ^PiM^ 
the  gnnt,  4id  not  himself  cpi^^inue  ,a  copyfiolder,  ^ 
his  soq,  on  the  desceijt  of  the  free^ld,  is  likewisjeno 
Qppyholder;  which  may  be  said  frpm  son  to  ,sop,  oif 
infinitum.  Moreover,  if  the  entail  of  the.  copyhold  be 
nQt . extinguished,  it  will  be  a  perpetuity;  si^ce  the 
Quly ,  proper  way  of  barring  the  entail  pf  a  copy^ld 
is,  by  recovery  in  the  lord's  court:  but  aft^.such 
severance  as  in  the  present  case,  no  ri^cpvery  cap.be 
su^ered.in  the  Iprid's  court." 

28.  At  the  end  of  the  above. cai^e  there  is  a  Qot^, 
in  which  it  is  said :  '*  If  A.  be  copyholder  in  Jtqtjl,  t^-- 
n^a^i/der  to  B.  in  fee,  and  A.  takes  a  grant  of  the  ^r^- 
hpld  frpm ,  the  lord,  to  hiqa  and  his  heirs,  and  dies 
wi|;h(Wt ,  i$8ue,  is  not  B.,  in  whom  there^was  op.^ea 
vested  remainder  in  fee  of  the  copyhold  preinip^^  ie^« 
l^tled  to  the  .sfaoiie  ?"  In  answer  to  th|s  ^i^r.  Cqz  9«ys  : 
''  Wi^ , re^^e^t .  to  the  qiutre  made  in  the  note  above, 
it^pee^s.  that  tjbe  remainder-man  could  tove  ];iO:^uity 

BUkt^"^'  fiig»in?t,lthe  teoant  in.tail,  whp.had,p«WjBrt0'b9r:thie 
Tit.a.ci.      jr^mainder,  pine  way  or  other,  upon  tde  principles  .of 

Q^fm  V.  Cann,  1  Vem.  480." 

29.  {This  fdoctrine  has  been  qonfirmed  ia  tbOiiTolhSiir*^ 
ing  modem  case. 

chaUooerT.  W.iMurhajl  Surrendered  a  copyhold .  to>  the.  uae  of 
2  Yd.  im.  himself  and  his  wife  for  their  lives,  and  the  ttfe  of.t^e 
^^*  survivor,  remainder  to  the  use  of  William,  their  >fldest 

son  in  tafil,  jr^mAinder . to  i JohA»  their  Jieowd. son  in 
tful,  r^^aindor  to  his  thijxl  and  other .^spns  qi.Uil- 
Tff*  .MurJbiall,>  the  eldest  ^pn,  died  without  i^ue  i  Jj>hn 
^iTbqmjts.AYore.  the  surviving  ^ons.  il!he4>jike  of 
Sridgewaler,  j»;ho  was  seised  iaiee  of  the  manor^  by 
leue.and,  relod^e  granted  the  said  premises  to  tiie^tnid 
W^  Mucball.  the  .elder,  hia  heirs  vid  .asfogna  foi;  eiKer, 
froftd^aod^enfraaehisediroiAsJljiervices.  \W«fJ4EndiidI 
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